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TUESDAY,  APRIL  7,  1987 
House  of  Repkesentatives, 

SuBCOBOfnTEE  ON  DePABTBIBNT  OPERATIONS, 

Research,  and  Foreign  Agricultukb, 

Committee  on  Agriculture, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  call,  at  1:30  p.m.,  room  1300, 
Lon^wortJi  House  Office  Building,  Hon.  George  E.  Brown,  Jr, 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Stenholm,  Hatcher,  Espy,  Rose,  Rob- 
erts, Gunderson,  and  Grandy. 

Staff  present:  Charles  R.  Rawls,  associate  counsel;  William  E. 
O'Conner,  Jr.,  assistant  minority  staff  director;  Glenda  L.  Temple, 
clerk;  William  A.  Stiles,  Jr.,  Bernard  Brenner,  Timothy  J.  Galvin, 
and  John  J.  Aguirre. 

OPENING  STATEMENT  OF  HON.  GEORGE  E.  BROWN,  JR,  A  REPIOl- 
SENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Brown.  The  subcommittee  will  come  to  order.  We  will  b^in 
with  brief  opening  statements  by  myself  and  our  distinguished 
ranking  minority  member. 

Today's  hearings  are  an  attempt  to  bring  the  subcommittee  up  to 
date  on  current  operations  of  the  Pesticide  Regulatory  Prc^ram  at 
the  Environmental  Protection  Agency  (EPA).  These  hearings 
should  give  the  subcommittee  a  feel  for  the  ability  of  the  agency  to 
pursue  the  goals  outlined  in  the  legislation  on  which  we  worked  eo 
hard  in  the  99th  Congress.  Following  today's  hearing,  it  is  my  hope 
that  the  subcommittee  will  be  able  to  make  a  determination  about 
the  need  for  l^islatioo  this  year. 

At  the  outset  I  would  like  to  state  that  1  am  starting  from  a  posi- 
tion that  EPA  seems  to  need  l^:islation  to  fix  a  number  of  prob- 
lems which  their  regulations  do  not  seem  to  be  able  to  cover  nor 
their  resources  able  to  handle.  For  example,  I  am  amazed  that  it  is 
easier  for  the  Federal  Government  to  require  the  recall  of  a  defec- 
tive toaster  than  a  suspected  cancer-causing  pesticide. 

I  am  dumfounded  at  a  situation  where  the  indemnification  and 
disposal  costs  for  suspended  pesticides  threatens  to  dwarf  the  oper- 
ating budget  of  the  pesticide  program,  and  I  remain  concerned  that 
we  continue  to  proceed  at  a  snail's  pace  on  reregistering  pesticides, 
a  task  we  began  in  1972,  15  years  ago. 

Havit^  stated  my  prejudices  on  the  matter,  I  hope  to  be  con- 
vinced ouierwise  and  find  that  EPA  can,  and  is,  moving  with  speed 
(1) 
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to  solve  these  and  the  galaxy  of  other  problems  that  they  faced  last 
year. 

I  will  now  recognize  Mr.  Roberts,  our  ranking  minorit?  member. 

OPENING  STATEMENT  OF  HON.  PAT  ROBERTS,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATS  OF  KANSAS 

Mr.  Roberts.  Thank  you,  Mr.  Chairman.  I  commend  my  distin- 
guished colleague  and  Mend  from  California,  the  chairman  of  this 
aubconimittee,  for  calling  this  hearing  today.  I  think  without  quee* 
tion  the  chairman  has  more  expertise  on  this  particular  issue  than 
any  Member  of  Congress.  It  is  good  to  have  him  back  at  the  helm. 

Mr.  Chairman,  in  each  of  the  6  years  I  have  served  on  this  sub- 
committee— now  going  on  7 — we  have  had  to  deal  with  this  flnimal 
called  FIFRA,  and  every  year  it  has  proved  to  be  very  time  con- 
suming but  also  a  very  necessary  ordeal.  Perhaps  that  is  the  wrong 
word.  I  don't  want  to  perjure  FIFRA  in  that  r^ard  but  I  will  use 
that  term  anyway. 

We  need  to  deal  with  this  issue  but  this  subcommittee  has  a  vari- 
ety of  issues  under  its  jurisdiction  which  are  of  great  importance  to 
the  farmer  and  rancher  and  also  to  all  concerned.  These  issues  also 
merit  our  attention  and  deserve  action. 

Needless  to  say,  the  opportunity  costs  of  investing  considerable 
time  and  enei^  into  FIFRA  are  high  and  without  reasonable  proe> 
pects  of  accomplishing  something  I  am  inclined  to  look  elsewhere 
to  help  the  farmer. 

Now  that  is  not  to  say  that  I  do  not  appreciate  all  of  the  dedicat- 
ed efforts  of  those  who  are  in  the  audience,  good  Mends  all,  who 
participated  in  the  coalition  effort  that  did  produce  a  compromise 
bill  in  the  last  session. 

This  bill  passed  the  House  three  times  last  year,  once  by  unani- 
mous  consent— nobody  ever  thought  in  the  wildest  notion  of  their 
imagination  that  the  FIFRA  bill  could  pass  by  a  unanimous  any- 
thing— only  to  be  held  hostage  in  the  Senate. 

There  were  times  when  that  bill  was  being  held  hostage  in  the 
Senate  that,  Mr.  Chairman,  I  could  truly  appreciate  the  feelings  of 
Colonel  North  in  our  efforts  to  rescue  that  bill  from  that  strange 
and  wondrous  body. 

That  bill  was  in  the  best  interests  of  all  parties  concerned,  agri- 
culture, industry,  the  environmentalists  and  labor.  I  want  to  em- 
phasize I  believe  that  bill  to  be  my  personal  rock  bottom  compro- 
mise effort. 

I  also  realize  that  this  "bridge  over  troubled  waters  coalition"  as 
of  today  has  apparently  suffered  the  same  fate  as  the  New  York 
Throughway  Bridge.  I  sincerely  regret  this  alleged  development. 

Chfiirman  Brown,  as  I  have  said,  has  more  expertise  in  this  field 
than  any  other  Member  of  Congress,  and  we  will  endeavor  to  do 
our  best,  but  we  cannot,  like  Moses,  part  the  troubled  waters  with- 
out the  help  and  assistance  and  commitment  from  all  peirtiea. 

We  can,  however,  construct  a  bridge  similar  to  our  successful 
effort  of  last  vear,  same  problems,  same  streeun,  maybe  the  water 
is  a  little  higher,  but  I  would  prefer  the  same  bridge.  Mr.  Chair- 
man, using  a  country  western  all^ory,  if  I  might,  it  seems  to  me 
^at  if  the  parties  concerned,  most  of  whom  £u*e  in  this  audience. 
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they  can  either  get  behind  us  or  they  can  play  the  role  of  one  Billy 
Joe  McAllister,  and  as  we  all  know  he  jumped  off  the  Tallahatchie 
Bridge  to  his  demise  and  to  the  sorrow  of  everyone  concerned. 

So  for  these  reasons  I  consider  the  testimony  of  Dr.  Jack  Moore 
very  important.  It  only  makes  sense  that  before  we  begin  the  proc- 
ess to  reauthorize  and  amend  FIFRA  that  we  understand  what  the 
EPA  is  doing  under  current  law  and  now — well  they  are  doing  it. 

If  EPA  needs  additional  resources,  rather  than  additional  l^psta- 
tion,  then  we  must  certainly  need  to  be  aware  of  that.  Frankly, 
that  is  one  of  my  big^^t  concerns. 

We  have  EDB  dispoaal  problems  in  Missouri,  in  the  district  of  my 
friend  and  my  colleague,  Mr.  Coleman,  which  will  cost  millions  of 
dollars,  and  the  indemnification  and  disposal  cost  of  dinoseb  could 
run  into  many  multibillions  of  dollars. 

The  int^rity  of  our  ground  water  supplies  is  another  important 
issue  whidi  I  am  very  interested  to  luiow  of  the  pn^ress  being 
made  by  EPA. 

In  ttus  regard,  ground  wat«r  is  the  primary  source  of  drinking 
water  for  95  percent  of  all  rural  residents  and  nearly  half  of  the 
general  population,  or  117  million  people. 

The  U.S.  Department  of  Agriculture  is  the  leeiding  agency  for 
protecting  the  quality  of  our  drinking  water.  I  would  hope  that 
EPA  is  working  closely  with  the  USDA  on  ways  to  enhance  Agri- 
culture's contribution  toward  insuring  safe  supplies  of  drinHng 
water. 

Finally,  I  consider  it  very  crucial  for  EPA  to  promote  and  main- 
tain its  credibility  with  the  public  and  Congress.  It  is  my  observa- 
tion that  when  the  public  simply  cannot  reach  a  decision  on  an 
iasue  because  of  its  complexity,  i.e.,  FIFRA,  then  the  public  will 
decide  the  issue  by  determining  the  credibility  of  the  r^ulating 
agency. 

So  public  opinion  then  on  complex  issues  like  these  are  deter- 
mined first  by  asking  is  E!PA  an  effective  and  responsible  agency?  I 
believe  under  the  direction  and  leadership  of  Jack  Moore  it  has 
been. 

I  can  assure  you  that  I  want  to  do  all  that  is  in  my  power  to  en- 
hance, sir,  your  effectiveness  and  your  credibility.  That  concludes 
my  statement,  Mr.  Chairman. 

Mr.  Brown.  Thank  you  very  much. 

If  I  may  just  say  a  word  first  of  appreciation  for  your  kind  com- 
ments about  my  great  knowledge  and  erudition,  I  do  appreciate  it, 
but  I  would  gladly  trade  it  all  if  I  had  it  for  the  wit  and  humor 
irfiich  you  displayed,  which  makes  my  chore  aa  chairman  here 
much  more  bearable.  I  appreciate  that  very  much. 

AJiyone  else  care  to  nu^e  an  opening  statement?  If  not,  I  would 
like  to  call  as  our  first  and  only  witness  today,  Dr.  John  Moore, 
who  is  Assistant  Administrator  for  Pesticides  and  Toxic  SubsUmces 
at  EPA,  a  gentleman  that  we  have  defilt  with  for  many  years,  and 
who  we  have  great  respect  and  admiration  for,  despite  all  of  his 
fjailure  to  accomplish  what  we  would  like. 

We  welcome  you.  Doctor  Moore,  and  look  forward  to  your  state- 
ment, whidi  wul  be  inserted  in  the  record  in  full,  and  if  you  wish 
to  gloss  over  lightly  some  portions  of  it  you  may  do  so. 
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STATEMENT  OF  JOHN  A.  MOORE,  ASSISTANT  ADMINISTRATOR, 
PESTICIDES  AND  TOXIC  SUBSTANCES,  U.S.  ENVIRONMENTAL 
PROTECTION  AGENCY,  ACCOMPANIED  BY  DOUGLAS  CAMPT,  DI- 
RECTOR,  OFFICE  OF  PESTICIDE  PROGRAMS 

Mr.  Moore.  Thank  you,  Mr.  Chairman.  I  do  have  with  me  today 
Mr.  Douglas  Campt,  who  is  the  Director  of  the  Office  of  Pesticide 
Programs.  I  would  like  to  highlight  certain  portions  of  my  testimo- 
ny with  your  indulgence,  sir. 

Mr.  Brown.  Please  do. 

Mr.  Moore.  A  year  figo  I  presented  the  EPA's  goab  for  pesticide 
regulation,  which  were  timeliness,  scientific  soundness  and  open- 
ness of  decisionmeiking.  I  described  the  agency's  efforts  to  accom- 
Elish  them  and  I  identified  ways  in  which  the  pesticide  law  could 
e  improved  to  support  these  goals. 

As  you  both  acknowledged  in  your  opening  statements,  after 
much  discussion  and  debate  there  was  an  attempt  toward  FIF^RA 
reauthorization.  The  common  primary  objective  of  that  effort  was 
an  acceleration  of  the  reregistration  process,  which  was  to  be 
achieved  through  a  streamlined  administrative  process,  and 
through  a  rere^stration  fee  to  be  collected  from  industry,  that 
would  fully  fund  all  cost  of  the  program  accel,eration. 

Mr.  Chairman,  as  you  well  know,  a  reauthorized  FIFRA  didn't 
pass,  therefore,  there  is  no  accelerated  reregistration,  there  is  no 
streamlined  administrative  process,  there  is  no  enhanced  resource 
through  which  rer^istration  fees  are  realized  and,  therefore,  the 
goals  that  were  identified  for  accelerating  this  process  are  not 
going  to  be  realized. 

I  can  report  to  you,  however,  that  the  agency  continues  to  meet 
its  commitments  in  the  priority  area  of  rer^istration  and  in  other 
majoT  component  of  pesUcide  regulation. 

My  testimony  identifies  a  number  of  these  points.  I  would  like  to 
gloss  over  several  and  dwell  upon  a  few.  R^stration  standards  is 
the  process  that  we  go  through  for  rer^istration.  Last  year  when  I 
was  here,  we  hfid  done  127,  this  year  we  have  over  150,  keeping  on 
our  25  per  year  commitment. 

We  ^so,  since  I  was  here  last  yefu*,  have  begun  a  call-in  involv- 
ing all  6&-odd  thousand  registered  [>esticides.  The  purpose  of  that 
call-in  is  to  identify  the  source  of  the  active  ingredient  found  in 
each  one  of  those  materifils.  It  also  provides  us  an  opportunity  to 
Hnd  out  which  of  those  registrations  are  now  longer  active  and 
maybe  can  be  purged  from  tjie  books. 

It  also  allows  us  to  begin  to  get  a  commitment  from  each  and 
every  registrant  for  comii^  up  with  what  ultimately  will  be  ear- 
nest money  towards  sustaining  the  re^tration  of  theu-  product. 

Much  has  been  said  about  a  free  nde  involved  with  the  rere^ 
tration  process  and  that  until  the  agency  gets  around  to  addressmg 
some  of  these  r^istrants  specifically,  they  basically  will  make  no 
commitment  towards  data  generation  to  nil  the  gaps  which  are  a 
requisite  for  reregistration.  We  have,  through  a  stepped-up  data 
call-in  process,  I  think,  realized  some  significant  gains  realized  to- 
wards eliminating  this  free  ride,  if  indeed  there  ever  was  done. 

We  have  seen  somewhere  around  6,400  r^istrations  either  can- 
celed or  suspended  through  a  failure  of  the  person  who  holds  that 
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registration  to  commit  to  the  data  requirementa  that  are  implicit 
in  FIFRA.  The  result  of  that  is  some  63  active  ingredients  basically 
are  no  longer  on  the  market. 

The  pesticide  program  has  aJso  become  responsive  to  the  require- 
ments of  the  Endangered  Species  Act  and  the  pronouncements  of 
the  Office  of  Endangered  Species  as  it  relates  to  pesticide  use  in 
certain  areas  that  may  pose  a  problem  to  threatened  or  endangered 
species. 

We  have  also  started  an  antimicrobial  data  call-in  which  involves 
some  300-odd  active  ingredients  with  some  8,500  r^istrations. 
lliese  individuals  are  in  the  process  of  having  to  commit  to  basic 
bndcology  and  exposure  data.  Inerts,  we  talked  about  inerts  a  year 
ago. 

It  was  discussed  at  some  length  as  part  of  the  FIFRA  reauthor- 
ization process.  I  expect  to  sign  today  a  strategy  that  formalizes  for 
the  public  view  what  our  process  is  going  to  be  absent  a  reauUior- 
ized  statute.  In  essence,  it  is  to  follow  through  with  these  categoiy 
1  chemicals,  for  which  we  have  data  to  surest  they  pose  siniin- 
cant  risk,  and  to  embark  upon  a  process  of  getting  them  out  of  r^- 
istrationB  either  voluntarily  or  in  those  instances  where  that  can  t 
come  to  pass,  through  the  initiation  of  hearings  under  6(b)  (2)  of 
FU'hA  to  allow  us  to  come  up  with  a  decision  which  can  force 
them  out  if  that  need  be  the  case. 

Certification  and  training  has  been  an  area  that  we  have  felt 
very  strong  about  being  mtcgral  to  the  wise  and  proper  use  of 
pesticides.  There  is  the  need  to  develop  material  and  to  get  that 
material  into  the  hands  of  users  so  that  they  can  make  the  correct 
informed  decision  as  to  when  to  use  a  pesticide.  Then  the  public 
has  some  assurance  that  once  they  have  made  that  decision,  then, 
that  pesticide  will  be  used  properly. 

This  can  onl^  be  done  through,  I  think,  a  significant  enhsmce- 
ment  of  material  and  getting  the  material  into  the  hands  of  the 
people  who  Eire  going  to  use  these  materials.  I  think  there  has  been 
outstanding  cooperation  between  ourselves,  the  USDA,  and  the  veu*- 
ious  State  departments  that  are  responsible  for  much  of  this  train- 
ing and  certification.  Significant  gain  in  the  quality  and  effective- 
ness of  that  program  is  being  realized. 

My  testimony  also  outlines  activities  in  ffirm  worker  safety, 
ground  water,  the  need  for  a  scientific  advisory  panel  to  be  reau- 
thorized or  else  we  will  lose  it,  and  prepress  that  we  are  making 
towards  implementetion  of  regulations  for  the  collection  of  fees. 

However,  I  want  to  dwell  upon  certain  issues  that  I  have  dis- 
cussed with  this  committee  in  the  past  that  have  assumed  greater 
ogaiRcance.  These  are  disposal,  indemniUcation,  tolerances  and 
certain  stetutory  impediments  to  efficient  management  of  FIFRA. 

In  the  area  of  disposal,  FIFRA  requires  that  if  a  pesticide  prod- 
uct is  suspended  end  canceled,  EPA  must  accept  the  pesticide  for 
disposal  at  Federal  expense.  However,  FIFRA  provides  no  instruc- 
tions to  cany  out  these  responsibilities.  Agency  actions  suspending 
and  canceling  2,4,5-T,  Silvez  and  EDB  products,  and  suspending 
and  initiating  cancellation  of  dinoseb,  have  brought  the  inherent 
statutory  problems  to  a  head. 

I  recently  directed  the  program  to  focus  on  three  basic  activities 
dealing  with  disposal.  F&st,  identify  the  stocks,  who  has  them. 
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where  are  they,  and  in  what  quantities.  Secondly,  to  provide  for 
adequate  storage  of  these  stocks  pending  the  working  out  of  the 
third  step,  the  development  and  appropriate  completion  of  an  ulti- 
mate disposal  practice. 

All  of  these  activities  would,  in  the  ideal,  start  within  a  month  of 
cancellation  and  we  could  get  into  the  actual  final  disposal  of  mate- 
ricds  within  a  12-month  period  of  time.  These  three  activities  I 
think,  in  large  part,  just  represent  common  sense.  However,  the 
agency's  ability  to  conduct  them  is  hampered  by  the  FIFRA  itself. 

FIFTIA  does  not  provide  the  agency  with  any  enforceable  author- 
ity governing  storage  or  disposal  of  pesticides,  nor  does  it  spell  out 
the  roles  or  responsibilities  of  the  agency  and  holders  of  su8[>ended 
or  canceled  products  or  interim  storfige  of  products  or  the  export  of 
such  products.  Further,  there  are  subetantifd  problems  with  obtain- 
ing permits  and  locating  sites  where  these  actual  disposals  can 
take  place. 

As  long  as  these  problems  remain,  there  ia  a  potential  that  the 
storage  and  disposal  of  these  pesticides  can  result  in  environmental 
and  human  health  problems  of  the  sort  that  the  agency  hoped  to 
resolve  by  suspending  and  canceling  the  products  in  the  first  pleice. 

Our  position  on  disposal,  I  think,  remains  consistent.  It  is  a  cost 
that  should  not  be  borne  by  the  Federal  Government.  However,  if 
indeed  somebody  feels  that  there  should  be  a  government  role  in 
oversight  of  this,  and  indeed  this  agency  is  charged  with  proper 
storage,  I  think  industry  somehow  should  be  made  to  make  those 
resources  aveulable  to  have  the  job  done. 

Let  me  switch  to  indemnification.  Simply  stated,  once  again  this 
provision  of  the  statute  should  be  abolished.  It  is,  in  my  opinion,  a 
ludicrous  statutory  mandate  for  this  agency  to  fund  what  is  essen- 
tially an  insurance  progTEun  for  registrants. 

The  third  issue  I  would  raise  concerns  the  reassessment  of  pesti- 
cide tolerances.  Tolerances,  as  you  know,  are  established  by  EPA 
under  the  Federed  Food,  Drug  and  Cosmetic  Act  (FFDCA)  rather 
than  under  the  FIFRA  statute. 

The  two  statutes  are  not  in  all  cases  easily  reconcilable.  This  par- 
ticularly  so  in  the  case  of  oncogens. 

FIFRA  sets  a  risk  benefit  standard.  The  agency  may  approve  or 
maintain  the  r^istration  of  a  pesticide  so  long  as  the  benefits 
exceed  the  risk,  even  when  that  pesticide  may  be  an  oncogen.  How- 
ever, the  Delemey  clause  found  in  section  409  of  FFDC  prohibits  the 
establishment  of  tolerances  for  food  additives,  also  including  pesti- 
cides in  processed  commodities,  that  are  oncogens. 

For  new  chemicals  we  apply  the  Delaney  clause  rigorously.  In 
the  case  of  old  chemicals,  through  the  reregistration  process,  we 
are  identifying  a  number  of  pesticide  uses  which  highlight  the  dif- 
ferences between  the  two  statutes  and  the  standards  that  are  em- 
bodied within  them. 

Simply  stated,  we  find  as  we  get  new  data  through  the  reregis- 
tration of  old  products  you  can  come  to  the  conclusion  that  a  409 
tolerance  should  be  established,  tmd  maybe  can't  be,  or  you  previ- 
ously established  a  409  tolerance  and  the  presence  of  new  data  sug- 
gesting there  is  an  oncogen  says  that  indeed  you  shouldn't  allow 
that  409  tolerance  to  continue. 
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In  this  latter  case,  in  either  case,  we  so  far  have  deferred  making 
specific  dedsions.  We  have  had  within  our  own  agency  significant 
discussions  on  the  policy  and  r^ulatory  options  that  seem  to  be 
available  to  us. 

We  also,  a  couple  of  years  ago,  commissioned  the  National  Acad- 
emy of  Sciences  to  study  the  scientific  and  regulatory  implications 
of  these  different  statutory  standards  in  the  context  of  both  agri- 
cultural production  and  the  public's  dietary  exposure. 

That  Academy  report  is  expected  to  be  issued  within  the  next 
fbw  weeks.  After  the  agency  evaluates  the  report's  recommenda- 
tions  and  conclusions,  I  think  we  will  then  be  in  a  position  to  select 
our  preferred  strategy  and  to  b^in  to  address  those  chemical  spe- 
cific issues  that  we  have  to  now  defer. 

Aside  ^m  the  statutory  conflict  between  the  two,  as  you  know, 
we  have  been  committed  to  a  process  of  reviewing,  revising  or  re- 
voking tolerances  on  canceled  pesticides.  During  my  tenure  we 
have  completed  tolerance  revocations  on  484  food  or  feed  commod- 
ities involving  13  active  ingredients.  An  additional  160  tolerances 
involving  22  active  ingredients  are  in  a  proposal  stage  or  being  re- 
vised or  revoked. 

The  last  point  I  would  like  to  touch  upon  deals  with  hindrance  or 
impediments  to  what  I  consider  to  be  efficient  management.  As  we 
get  into  data  call-in  associated  with  r^istration  of  old  pesticides, 
we  ^rpically  have  to  deal  with  dozens  and  in  some  instances  hun- 
dreds of  different  firms  holding  registrations  through  the  (3XcXb) 
process  to  find  out  what  individual  or  individuals  are  going  to 
(»ininit  to  the  development  and  submission  of  the  data  that  are 
needed  for  registration. 

In  the  process  of  doing  that,  we  also  identify  those  registrants 
that  basically  are  going  to  ride  along  on  the  commitment  made  by 
somebody  else  with  a  promise  to  recompense  that  firm  that  has 
agreed  to  provide  the  dato — a  fairly  labor-intonsive  bookkeeping 
effort. 

We  also  find  in  some  circumstances  that  the  origincd  person  who 
committed  to  develop  that  data,  for  whatever  reason,  sometime  in 
the  future  reverses  meir  position  and  notifies  the  agency  that  they 
are  not  going  to  provide  that  date  and  usually  in  the  process  volun- 
tarily cancels  their  registration. 

In  essence,  what  we  are  left  with  is  an  empty  commitment  some 
months  or  yecu^  down  the  road  toward  the  fUling  of  that  date  gap. 
What  we  have  to  do  is  start  the  process  all  over,  reesteblish  contact 
with  each  and  every  one  of  those  r^istrtmts  to  fmd  out  if  some- 
body is  willing  to  assume  the  mantle  of  responsibility  for  the  devel- 
opment of  that  data,  and  worst  of  all,  in  the  eyes  of  some,  in  addi- 
tion to  the  administrative  burden  that  is  associated  with  that,  we 
usually  have  to  restart  the  clock. 

I  think  that  this  is  a  multibillion  dollar  industry  and  I  am  not 
sure  that  you  need  to  Eisk  E^A  to  sit  here  and  be  the  administra- 
tive nursemaid  in  processes  such  as  this.  I  am  not  sure  it  is  the 
best  use  of  what  I  consider  to  be  limited  resources.  I  think  it  appro- 
priate if  someone  could  esteblish  some  time  definite  in  the  stetute 
t^  which  date  for  each  and  every  active  ingredient  must  be  provid- 
ed to  the  agency,  and  if  indeed  when  that  date  comes,  if  there  data 
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haven't  been  delivered  to  the  agency,  then  the  registration  for  that 
active  ingredient  would  be  eliminated. 

The  second  issue  I  would  like  to  highlight  in  that  area  is  one  you 
have  heard  me  talk  about  before,  and  that  has  to  do  with  special 
review  and  cancellation  proceedings.  The  special  review  process  is 
basically  a  notice  and  comment  type  rulemaking,  starting  out  with 
a  PDI  in  which  we  state  our  concerns  associated  with  a  particular 
active  ingredient.  We  usuedly  get  comments  from  some  people  tell- 
ing us  don't  worry  and  from  other  people  saying  we  are  not  worry- 
ing enough.  Following  that,  after  an  assessment  of  benefits,  we 
issue  a  PD  %  identifying  what  we  propose  to  do  to  fix  the  problem 
that  we  have  identified. 

We  then  usually  get  comments  telling  us  we  are  crazy  because 
we  are  going  too  little  too  late,  or  we  are  doing  too  much  too  soon, 
resulting  Anally  in  our  making  a  decision  as  to  what  it  is  we  think 
should  be  done  to  resolve  the  problem. 

Does  that  mean  that  the  process  is  over?  Unfortunately  not.  We 
then  get  into  a  circumstance  where  somebody  says,  "Let's  have  an 
administrative  hearing."  Let's  start  all  over  again.  There  is  no 
pact.  Forget  what  you  have  done.  Forget  SAP  reviewed  it,  you  did 
get  the  science  review,  forget  USDA  was  asked  to  formally  com- 
ment on  it.  Let's  start  again."  By  the  way,  while  we  start  again, 
let's  maintain  the  status  quo  and  keep  these  products  on  the 
market  during  this  multiyear  process. 

Not  only  does  it  represent,  in  my  opinion,  two  bites  at  the  apple, 
I  think  you  have  also  made  a  mockery  of  the  special  review  process 
that  we  have  devoted  so  much  time  to.  We  have  also  got  a  double 
investment  of  scientific  and  legal  talent  within  the  agency  that  I 
think  is  already  in  relatively  short  supply. 

I  would  ask  that  you  strongly  relook  at  this  issue  with  an  eye 
towards  fixing  it. 

I  think  an  outcome  that  is  very  likely  on  the  part  of  the  agency, 
absent  some  type  of  remedy  in  this  area,  is  that  we  wiU  quit  using 
the  specifd  review  process,  which  I  think  is  the  preferred  process 
and  go  stretight  to  an  announcement  of  a  cancellation.  Then  we'll 
go  into  an  administrative  process  which  I  don't  think  is  the  best 
way  to  get  a  good  dialogue  going  on  the  merits  associated  with  any 
particular  proposed  action.  I  can  do  that  under  the  statute.  I  can  go 
straight  to  a  cancellation.  I  can't  eliminate  the  administrative  law 
judge  process. 

I  think  that  point  goes  to  the  heart  of  a  comment  that  was  made 
b^  Congressman  Roberts  in  his  introductory  statement.  If  we  con- 
tmue  to  tolerate  processes  like  this  in  the  reregistration  of  pesti- 
cides, I  think  we  are  going  to  be  severely  hampered  in  our  ability 
to  establish  credibility  on  the  part  of  the  public  that  the  process  for 
r^ulation  of  pesticides  is  credible. 

Mr.  Chairman,  I  think  the  pesticide  program  is  moving  forward 
in  a  sound  and  reasoned  way.  In  1987  it  is  doing  thin^  that  should 
have  been  started  years  ago,  but  I  think  the  point  is  that  indeed 
they  are  now  being  done. 

However,  the  plate  is  full.  We  have  long  since  passed  the  stage  of 
new  initiatives  being  reeilized  due  to  emciencies  of  management 
and  things  of  that  sort.  It  has  been  a  zero  sum  game  for  a  good 
period  of  time.  Our  ability  to  tell  you  today  that  we  have  started 
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an  endan^red  species  implementation  plan  or  we  have  administra- 
tive hearmgs  going  on  some  action  we  took  in  special  review  last 
jrear,  or  that  a  better  disposal  activity,  certainly  compsired  to  where 
it  was  a  year  e^o,  has  basically  been  achieved  at  the  expense  of 
other  parts  of  the  program,  such  as  the  administrative  upkeep  of 
me-too  r^istrations  and  other  types  of  r^istrations  for  existing 
products.  They  are  just  taking  longer  and  longer  for  UB  to  ziddress 
them,  to  the  chagrin  of  those  who  are  seeking  such  changes  or  such 
registrations. 

Any  further  gains  that  I  think  are  going  to  be  realized  have  got 
to  be  realized  either  by  streamlining  of  the  existing  process  so  I  can 
make  more  effective  use  of  what  is  available,  or  by  enhancing  re- 
sources through  somethii^  like  a  reregistration  fee  process  that 
was  identified  last  year. 

On  that,  some  4  years  later  since  I  flrst  appeared  before  this 
committee.  I  do  think  the  program  is  on  its  way  to  being  credible. 
Thank  you. 

[The  prepared  statement  of  Mr.  Moore  appears  at  the  conclusion 
of  the  heani^.] 

Mr.  Bbown.  Thank  you  very  much.  Mr.  Campt,  did  you  have 
anything  you  wanted  to  make  in  the  way  of  a  statement. 

Mr.  Campt.  No,  sir. 

Mr.  Brown.  We  are  glad  to  have  you  here.  Mr.  Roberts,  do  you 
have  any  questions? 

Mr.  Roberts.  Thank  you.  Jack  for  a  very  fine  statement. 

I  really  don't  know  where  to  begin  except  to  say  that  I  think  the 
Congress,  in  its  infinite  wisdom,  said  that  on  rural  interstates  we 
can  go  now  65  miles  per  hour,  we  had  hoped  by  mandating  dead- 
lines you  would  go  a  little  faster  with  the  600  ingredients  tnat  we 
had  targeted. 

You  have  now  indicated  that  you  are  doing  about  25  of  these  in- 
gredients a  year.  Where  are  we  with  the  600  in  terms  of  the  tai^et- 
ed  products?  I  think  the  mandate,  let's  say,  10  years  was  the  time 
frame,  and  so  obviously  that  is  at  least  60  a  year,  and  you  are  still 
bumping  along  at  a  good  speed  of  25;  is  that  correct? 

Mr.  Moore.  That  is  roughly  correct.  Congressman. 

Mr.  Roberts.  Of  these  products  you  have  indicated  in  your  con- 
versation with  me  at  least,  that  we  are  into  things  that  would  be 
labeled  consumer  products  or  disinfectants  on  an  equal  basis,  or 
even  more  so  now  than  we  had  pesticides;  is  that  correct? 

Mr.  Moore.  Right.  Our  focus  heretofore  has  always  been  on  the 
major  agricultural  use  products  or  any  product  that  might  have 
caused  a  concern  leading  to  a  special  review.  So  what  we  have 
started  upon  in  the  last  few  months  is  to  focus  on  antimicrobials  or 
disinfectants,  involving  some  300-odd  active  ingredients,  to  get  r^- 
istrants  to  commit  to  the  same  thing  that  the  other  pesticide  regis- 
trants have  to  commit  to,  that  is,  to  the  promulgation  of  a  date 
base  mandated  under  FIFRA. 

Mr.  Roberts.  I  would  envision,  Mr.  Chairmsm,  in  regards  to  some 
of  these  companies  who  I  would  define  as  more  of  a  mom  cmd  pop 
kind  of  company,  as  opposed  to  others  that  we  are  dealing  wit^, 
^at  that  could  pose  a  real  problem  for  them. 

We  have  got  a  situation  in  California — we  have  a  lot  of  situations 
in  California—- via  the  proposition  65  and  my  colleague  from  Iowa, 
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would  probably  jump  in  and  say  that  I  think  they  are  considering 
right  now  a  comprehensive  ground  water  provision  on  the  State 
level. 

How  Eire  you  fmding  your  experience  with  these  States  who  seem 
to  be  in  the  business  of  State  uniformity?  I  can  foresee  a  situation 
here  where  we  are  into  the  checkerboajd  situation  with  50  diifer- 
ent  State  rules  and  regulations.  Are  you  contributing  to  that  effort 
in  r^ard  to  education  or  information  available  to  these  States  in 
terms  of  uniformity  or,  or  where  are  we  on  that? 

Mr,  Moore.  The  amount  of  and  depth  of  dialogue  that  we  have 
with  Stat«s  obviously  is  very  variable  depending  upon  what  activi- 
ties they  are.  We  have  been  active  in  provi(£ng  information  to 
States,  lor  example,  to  the  State  of  Cfilifomia  on  its  recently  en- 
acted proposition  65.  Similarly  we  have  shared,  I  believe,  informa- 
tion with  the  State  of  Iowa  as  relates  to  their  concern  over  use  of 
certain  pesticides  and  their  potential  to  get  to  ground  water. 

What  we  are  trying  to  do  is  to  develop  a  national  pltui  as  to  how 
one  should  go  about  identifying  chemicals  that  ma^  teach  to 
ground  water,  then  coming  up  with  a  plan  that  will  mmimize  the 
opportunity  for  contamination  rather  than  focusing  solely  on  those 
instances  where  contamination  has  occurred,  and  is  at  such  a  level 
of  concentration  that  we  now  have  a  problem  that  needs  to  be  fixed 
immediately. 

That  latter  thing  represents  failure.  I  think  what  we  have  got  to 
do  is  to  come  up  with  a  preventive  plan  that  minimizes  the  chances 
of  contamination  occurring.  That  has  been  the  focus  over  the  last 
several  months  of  the  national  plan  that  we  have  been  trying  to 
put  tt^ether. 

Mr.  RoBERifi.  I  would  hope  you  could  stay  ahead  of  the  problem. 
I  ^ess  what  1  am  saying  is  that  at  the  pace  that  vou  are  going 
with  the  personnel  and  funding  that  you  have  on  25  a  year.  I 
really  wonder  in  terms  of  the  r^istration  process  if  in  fact  we  can 
successfully  influence  the  determination  of  new  residue  tolerances 
to  convince  those  who  are  extremely  worried  and  concerned  about 
that,  that  there  is  a  case  to  be  made  for  uniformity. 

I  don't  have  a  very  good  reading  on  that  except  to  express  some 
real  frustration  and  concern,  and  obviously  in  benalf  of  Uie  produc- 
er, if  we  get  into  50  different  sepetrate  tolerances  here,  why  we  are 
into  a  l^al  problem.  I  have  some  other  questions  in  regard  to  in- 
demniflcation  and  disposfd,  given  your  rather  strong  statement  and 
feelings  in  that  regetrd,  but  in  the  interest  of  the  subcommittee's 
time,  I  will  yield  at  this  point,  if  I  can  have  assurances  of  the  chair- 
man, we  can  get  back  to  that  if  it  isn't  covered  by  my  colleagues. 

Mr.  Brown.  The  gentleman  has  my  assurance  you  will  have  a 
second  bit  at  the  apple. 

Mr.  Rose. 

Mr.  Rose.  Thank  you,  Mr.  Chairman.  Dr.  Moore,  briefly  on  data 
compensation  quesuons,  are  you  proposing  or  supporting  any 
change  in  the  data  compensation  provision  of  the  FIFRA. 

Mr.  Moore.  Congressman,  we  don't  take  a  position  on  data  com- 
pensation as  to  whether  it  is  a  wise  thing  to  have  or  not  to  have.  I 
think  what  I  was  trying  to  articulate  is  in  this  process  of  rer^is- 
tration  where  there  are  a  lot  of  people  who  might  be  involved  in 
holding  registrations,  that  indeed  the  sorting  out  of  who  is  going  to 
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cominit  to  produce  such  data  and  then  seek  appropriate  remUDera- 
tion  from  uieir  collea^es  should  be  something  that  should  basical- 
ly be  done  by  the  registrants.  That  would  get  me  out  of  the  middle 
of  it  as  far  as  keeping  score  as  to  who  has  committed  and  who  basi- 
cally is  not  committed. 

What  happene  right  now  is  that  somebody  does  commit  and  then 
Bubeequently  makes  a  business  decision  that  he's  not  sure  he  wants 
to  continue  to  do  this,  so  he  backs  out,  the  data  don't  come,  then  I 
have  got  to  start  all  over  again  finding  somebody  else  who  comes 
back  to  me  and  says,  "Oh,  by  the  way,  I  want  to  reset  the  clock. 
You  gave  him  4  years.  I  need  4  years  as  well." 

The  net  outcome  if  this  happens  two  or  three  times  is  you  never 
get  the  data. 

Mr.  Robe.  In  your  general  testimony,  am  I  to  judge  there  that 
you  feel  for  the  most  part  you  have  adequate  authority  under  cur- 
rent law  to  carry  out  the  EPA  mission  smd  a  straightforward  ex- 
tension of  FIFRA  would  be  acceptable? 

Mr.  Moore.  I  think  if  you  are  willing  to  have  us  continue  with 
the  pace  that  I  have  outlined,  I  think  you  could  go  with  a  simple 
reauthorization.  However,  the  goal  that  a  number  of  people  have 
identified  that  they  think  should  be  reedized  in  pesticides,  particu- 
larly in  the  pace  of  reregistration,  you  just  ctm't  get  there  with  the 
current  statute. 

Mr.  Roes.  I  heard  you  very  clearly  on  indemnification,  and  even 
tiiough  Mr.  Roberts  backed  off  of  his  questions,  let  me  try  a  few  on 
you. 

On  what  occasions  luts  EPA  been  required  to  pay  indemnification 
under  section  15?  How  much  was  paid,  and  to  whom  and  for  what 
products?  If  that  is  not  too  complicated  a  question. 

Mr.  Moore.  Sure,  most  of  our  experience  in  this  area  has  been 
with  2,4,5-T  and  Silvex,  which  were  suspended,  I  think,  in  1979, 
and  more  recently  with  ethylene  dibromide  (EDB),  which  was  sus- 
pended in  1984,  and  then  more  recently  dinoseb,  which  was  sus- 
pended in  the  fall  of  last  year. 

We  have  no  experience  to  relate  to  you,  as  it  relates  to  dinoseb. 
We  don't  know  who  heis  got  how  much.  We  can  only  make  esti- 
mates which  are  very  high.  Our  estimate  as  to  indemnification  for 
2,4,5-T  and  Silvez  is,  I  recall,  around  $25  to  $30  million,  which  was 
paid  through  the  Judgment  Fund. 

There  were  later  pronouncements  to  the  agency  saying  that  that 
mechanism  of  recompense — the  Judgment  Fund — is  inappropriate 
and  cannot  be  used  in  the  future.  So  we  currently  have  no  mecha- 
nism for  payment.  Our  estimates  of  costs  for  EDB  is  somewhere 
around  $5  to  $7  million. 

Mr.  R06K.  What  are  you  estimating  the  cost  of  the  dinoseb  sus- 
pension will  be? 

Mr.  Moore.  Our  estimate  of  that  is  very  crude,  very  rough.  Our 
estimates  of  indemnification  and  disposal  is  somewhere  in  the  ball 
park  of  $60  to  $120  million:  one-halt  for  the  indemnification  part, 
the  otlier  half  being  for  the  disposal  part  of  the  problem. 

Mr.  Ross.  Do  you  have  any  studies  on  the  economic  impact  on 
he  pesticide  industry 
lion  were  eliminated? 

Mr.  Moore.  No. 
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Mr.  Rose.  Have  you  any  current  cost  estimates  to  dispose  of  sus- 
pended canceled  products  now  in  storage?  That  would  depend  on 
the  product. 

Mr.  Moore.  Coi^ressman,  if  you  will  let  me  set  dinoeeb  aside,  be- 
cause we  don't  know  how  many  stocks  there  are.  I  will  primarily 
focus  on  the  remaining  stocks  of  2,4,5-T  and  Silvex  and  Uie  stocks 
of  ED6  that  are  in  the  active  face  of  decanning  in  pr^>aration  for 
its  disposal.  We  have  got  an  estimate  that  right  now  I  have  got  a 
shortfall  in  fiscal  year  1987  of  somewhere  around  $4  to  $5  million 
for  work  that  is  underway,  and  assuming  that  that  money  was  re- 
alized, probably  an  additional  $3  to  $4  million  to  carry  that  work 
through  in  fiscal  year  1988. 

Mr.  Rose.  One  quick  last  question.  On  several  occasions  as  re- 
cently as  the  past  year,  this  committee  and  Coi^ress  considered 
and  rejected  pesticide  user  fees.  Why  are  you  seeking  now  to 
impose  such  fees  under  another  law? 

Mr.  Moore.  As  I  understand  the  history  of  this.  Congressman, 
which  preceded  my  arrival  at  the  agency,  we  were  asked,  I  believe, 
at  one  time  by  one  of  the  committees  of  Congress  to  look  into  user 
fees  and  have  decided  that  we  had  authoritv  to  solicit  them,  and 
indeed  have  moved  forward  with  a  proposea  rulemakii^.  We  are 
now  in  the  process  of  reviewing  the  comments  mtide  on  tiie  propos- 
al, of  which,  as  you  can  imagine,  some  fair  number  weren't  too 
committed  about  the  idea. 

Mr.  Rose.  Thank  you.  Thank  you,  Dr.  Moore. 

Mr.  Brown.  Mr.  Grandy. 

Mr.  Grandy.  Thimk  you,  Mr.  Chairman.  Dr.  Moore,  I  would  like 
to  follow  up  on  what  my  colleague  from  Kansas  alluded  to  regEU*d- 
ing  the  ground  water.  You  mi^t  be  aware  that  there  is  a  rather 
severe  bill  in  the  Iowa  l^islature  right  now  which  addresses  a 
rather  severe  problem  in  Uie  State,  specifically,  in  my  area — the 
closing  up  of  a  number  of  single  wells,  which  would  probably 
render  a  couple  of  my  counties  into  lakes.  I  know  in  your  state- 
ment, you  have  some  indications  that  the  agency  has  activities  un- 
derway. You  say  you  are  trying  to  develop  a  strategy,  and  you  evi- 
dently held  a  conference.  Was  it  last  summer? 

Mr.  Moore.  Yes,  sir. 

Mr.  Grandy.  To  inspect  this  issue,  and  it  says  here  you  are  ex- 
pecting to  issue  a  strat^y  for  public  comment  in  this  spring.  Is  it 
premature  to  ask  what  that  strategy  might  be  now?  Are  you  still  in 
the  review  stages? 

My  concern  in  asking  is  this:  I  find  in  Iowa  right  now  there  is 
broad-based  bipartisan  support  for  very  severe  restrictions  on  pesti- 
cides in  ground  water,  and  I  am  concerned  that  the  States  might  be 
way  ahead  of  the  Federal  Government,  and  what  happens  if  you 
issue  your  statement  later  on  down  the  line,  and  we  already  have 
State  statues  in  place. 

What  does  that  eventually  do  to  interstate  commerce?  What  does 
it  do  to  an  overall  national  policy  toward  ground  water? 

Mr.  Moose.  Congressman,  I  share  your  concerns  that  if  things 
get  out  of  sequence,  that  you  can  have  States  being  in  conflict  with 
some  Federal  initiatives  somewhere  down  the  road. 

Although  our  strategy  is  not  totally  worked  out,  in  the  specifics, 
I  do  think  that  some  of  the  broad  aspects  of  it  have  started  to 
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emei^e  with  some  degree  of  agreement  within  the  a^ncy.  This  was 
done,  as  you  pointed  out,  after  we  also  had  significant  dialogue 
with  a  number  of  other  people  who  have  ex[>ert  views  and  opinions 
on  it  including  various  States. 

We  feel  that  any  ground  water  strat^y  related  to  the  use  of  pes- 
ticides heis  got  to  have  a  very  strong  State  presence.  It  has  got  to 
have  a  very  strong  State  role  for  it  to  work.  For  example,  we  feel 
that  it  is  the  state's  right  and  responsibility  to  identify  how  it 
wants  to  characterize  its  various  ground  waters  that  are  within 
that  State.  Then  with  that  in  hand,  we  think  we  have  a  responsibil- 
ity as  part  of  the  registration  process  to  identify  those  chemicals 
that  might  leach,  and  maybe  identify  those  circumstances  in  which 
leaching  is  most  likely  to  come  to  pass. 

Also  at  the  same  time,  we  might  identify  a  target  level,  called 
"gigl,"  in  the  statute  last  year,  basically  is  that  level  of  pesticide 
which  in  water  you  want  to  stay  below.  If  you  are  at  that  level  or 
have  exceeded  it,  you  basically  are  to  a  point  where  the  water  is  no 
longer  drinkable.  Then  we  feel  that  one  should  set  a  process  in 
place  to  monitor  actual  use  of  these  materials  that  have  a  potential 
to  leach,  to  see  if  they  will. 

Mr.  Grandy.  Let  me  ask  you,  assuming  you  can  set  that  in  place 
monitoring  it,  is  your  Eigency  sufFicient  enough  to  handle  the  au- 
thority? Do  you  need  USDA?  Do  you  need  broader  authority  to 
monitor?  Obviously,  it  is  going  to  be  a  major  understanding. 

Mr.  Moore.  Congressman,  certain  aspects  of  what  we  might  want 
to  put  in  place,  some  people  might  feel  would  stretch  some  of  the 
agency's  statutory  authority  but  in  the  main  what  we  are  trying  to 
put  in  place  is  the  requirement  for  a  preventive  memagement  pro- 
gram for  those  pesticides  which  we  know  will  leach,  identify  those 
soil  types  or  circumstances  of  use  that  are  at  greatest  risk  for  this 
occumng,  and  then  to  put  in  a  monitoring  system  that  tracks  these 
pesticides. 

If  the  preventive  manzigement  progreun  is  working  and  you  start 
to  detect  an  increasing  level  of  pesticides,  suggesting  the  current 
use  pattern,  may  not  prevent  contamination,  you  put  on  a  require- 
ment either  at  the  national  level,  or  you  alert  the  State  to  put  on 
its  own  requirement,  to  basically  restrict  or  modify  the  practices 
that  apparently  aren't  workii^  in  this  preventative  mode,  so  that 
we  minimize  the  problems  of  contamination.  Otherwise,  all  of  a 
sudden  I  have  got  a  water  supply  that  is  contaminated  at  a  level 
that  indeed  is  unfit  for  drinking.  That  is  failure. 

Mr.  Grandy.  Would  you  assume  that  farmer  liability,  then, 
would  be  mandated  at  the  State  level  as  opposed  to  the  Federal, 
assuming  you  have  this  system  of  monitoring  m  place. 

Mr.  Moore.  Liability  is  an  issue  as  it  relates  to  pesticide  use, 
that  I  think  needs  to  be  resolved. 

I  think  to  some  d^ree  the  agency  has  tried  to  stay  out  of  the 
middle  of  identifying  what  the  proper  solution  may  be  as  to  wheth- 
er it  should  be  liability  to  farmers,  whether  it  should  be  liability  to 
the  r^istraot  or  Euiybody  else  in  between. 

Mr.  Grandy.  I  don't  think  there  is  a  chance  in  the  world  you  are 
going  to  stay  out  of  the  issue.  I  think  it  is  one  we  are  all  going  to 
have  to  address.  I  see  my  time  has  expired.  Thank  you. 

Mr.  Brown.  Thank  you,  Mr.  Grandy. 
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Mr.  Steoholm. 

Mr.  Stenhoua.  No  questions. 

Mr.  Brown.  Mr.  Espy. 

Mr.  Espy.  Thank  you,  Mr.  Chairman. 

Dr.  Moore  or  Mr.  Cetmpt — it  has  just  come  to  m^  attention  that 
you  are  presently  taking  drinking  samples  and  implementing  a 
pilot  ground  water  study  or  survey  in  my  district.  I  would  like  for 
you  to  ^ve  me  a  brief  outline  of  the  survey  and  a  time  table  for 
completion  of  this  pilot  study.  I  would  also  like  you  to  brief  me  and 
my  staff  about  it  later  on. 

Mr.  Moore.  Be  glad  to  give  ^ou  a  detailed  briefing,  Congressman, 
at  your  convenience.  Very  quickly,  what  we  are  trying  to  do  with 
this  ground  water  survey  that,  as  you  pointed  out,  just  entered  the 
pilot  phase  of  the  actual  study,  is  to  get  meaningful  data,  that  have 
national  applicability,  on  what  conditions  of  pesticide  use  may  have 
resulted  in  water,  ground  water  supplies  being  contaminatcKl,  and 
if  so,  at  what  level. 

We  have  a  lot  of  anecdotal  data  right  now  that  have  been 
amassed  across  the  country,  that  identifies  contfunination  here  or 
there,  that  by  the  very  nature  of  how  they  were  collected  have  lim- 
itations as  to  once  ability  to  predict  from  this  data  base  what  is 
going  on. 

We  have  identified  a  statistically  sound  sampling  system  that 
will  look  for  50  active  ingredients  in  the  survey  that  we  hope  will 
have  this  broad  utility.  Before  we  went  about  the  entire  country 
and  did  it  all,  we  identified  three  areas  in  which  we  wanted  to  do  a 
pilot,  in  order  to  work  out  any  kinks  that  may  be  in  the  survey.  As 
you  pointed  out,  one  of  the  areas  is  in  your  State,  and  the  actual 
samples  were  collected  last  week. 

The  scheme  is  to  basically  sample  private  wells  as  well  as  public 
water  systems,  to  analyze  the  samples  for  the  presence  and  absence 
of  these  50-odd  pesticide  ingredients  and  if  they  are  present,  what 
quantities  are  there.  We  eilao  have  developed  health  advisories  for 
each  one  of  the  pesticides  that  are  in  the  survey,  in  the  event  that 
they  are  found.  Advice  is  available  about  what  we  think  the  level 
detected  means  for  possible  human  health  or  other  impticts. 

Our  estimate  is  the  pilot  study  will  continue  on  through  this 
year.  Assuming  that  we  find  no  hidden  problems  or  obstacles 
through  the  pilot,  we  then  will  go  on  to  the  full  phase  next  year.  I 
believe,  probably  2^  or  3  years  from  now  we  wiU  have  the  full 
analysis  of  the  study,  and  it  is  hoped  we  can  all  draw  from  national 
implications. 

Mr.  Espy.  Thank  you. 

Mr.  Brown.  Mr.  Gunderson. 

Mr.  GuNDSHSON.  No  questions. 

Mr.  Brown.  Dr.  Moore,  looking  at  the  resource  situation,  I  am 
looking  at  a  table  of  positions  for  that  part  of  your  operation  that 
deals  with  r^istration,  reregistration,  cancellation,  special  review 
and  so  on,  £ind  it  seems  to  me  from  looking  at  it  that  your  current 
level,  which  is  around  580  some  odd  positions,  is  the  lowest  level 
since  the  year  1974  when  you  had  591  positions. 

You  don't  need  to  see  the  speciiic  details,  but  this  is  a  year-by- 
year  look  at  this,  and  I  am  wondering  if  this  is  an  accurate  repre- 
sentation of  your  situation,  and  particularly  in  light  <rf'  the  net 
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that  you  have  had  a  number  of  added  responBibilities  here  plus  the 
pressure  ^m  speeding  up  your  time  table. 

Is  that  youT  essential  problem,  that  you  have  eliminated  man- 
power availability,  and  of  course  that  is  due  to  limited  funding 
availability. 

Mr.  Moose.  Coi^ressman,  I  think  your  statistics  as  to  level  of  re- 
source available  is  basically  correct.  I  can't  help  but  point  out  that 
in  compfiring  today  versus  10  or  12  years  ago,  it  is  not  like  it  has 
been  level  in  between  those  years.  I  am  told  by  the  pr<^am  there 
has  been  a  roller  coaster. 

Mr.  Brown.  It  has  been. 

Mr.  Moore.  Up  and  down  in  that  area.  But  in  the  main,  aside 
from  the  current  resources  available,  I  think  what  we  have  is  a 
process  that  by  its  very  nature  is  very  labor  intensive  and  to  the 
degree  one  wants  to  accelerate  rer^istration,  for  example,  the  only 
way  one  is  going  to  realize  that  is  through  an  increase  in  resources 
available  to  put  to  that  task. 

Mr.  Brown.  Actually  you  were  worse  off  in  1983  and  1984  emd 
you  have  built  backup  in  the  last  couple  of  years,  but  the  amount 
has  been  really  quite  insignificant. 

I  wanted  to  ask  you  briefly  about  this  study  that  you  referred  to 
in  your  statement  by  the  National  Academy,  a  study  that  scientific 
and  n^gulatory  implications  of  these  differing  statutory  standards 
with  r^ard  to  the  Delaney  clause. 

Have  you  hsid  an  opportunity  to  review  a  draft  of  that  study  yet? 

Mr.  Moore.  No,  I  Have  not.  Congressman.  All  I  have  had  to  date 
and  my  staff,  as  well,  is  a  briefing  oy  the  academy  staff  on  the  gen- 
eral outlines  and  contents  of  the  findings. 

Mr.  Brown.  Do  you  have  a  sense  for  what  the  general  thrust  is 
likely  to  be,  and  I  ask  this  specifically  because  I  can  conceive  of  the 
poMibihty  that  this  might  point  to  the  need  for  some  additional 
legislation  also,  and  that  we  ought  to  possibly  to  factor  it  into  our 
consideration. 

Mr.  Moore.  Congressman,  two  things  I  think  are  worth  mention- 
ing based  on  the  briefings  1  have  haa.  One,  the  academy,  utilizing 
some  of  the  data  systems  that  the  ^ency  has  developed,  being  in- 
novative with  them  has  come  up  with  a  pr<^Tam  that  may  serve  us 
well  in  the  future  as  a  management  tool.  It  may  be  useful  for  get- 
ting a  quick  grasp  of  what  impact  certain  residue  levels  may  have 
and  pinpointing  for  us  from  a  mEmagement  standpoint,  where  our 
attention  should  be  placed,  if  indeed  a  problem  does  exist. 

The  demonstration  that  we  had  of  that  data  system  suggests  that 
there  is  great  potential  for  it  to  be  used  if  we  were  to  further 
broaden  its  capability  by  the  amount  of  information  that  is  imput- 
ed into  it.  In  addition  to  that,  I  think  the  other  issue  that  is  going 
to  possibly  be  pointed  out,  is  the  seeming  l(%ical  inequiti^  maybe, 
be^een  what  one  is  doing  under  section  409  of  the  FFDCA  and 
section  408,  which  is  where  the  majority  of  the  tolerances  for  pesti- 
cide are  set. 

llie  only  thin^  that  is  under  409  is  the  food  additive  type  provi- 
sions, and  that  mdeed  if  your  goal  is  protection  of  the  public,  the 
different  standard  one  may  have  to  apply  in  one  area  as  opposed  to 
the  other  area  may  not  be  serving  the  public  well.  Indeed  one 
should  maybe  take  a  wholistic  approach  as  to  what  needs  to  be 
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done,  rather  than  have  to  worry  about  trip  wires  that  are  built  into 
Uie  statute  one  place  or  the  other. 

Mr.  Brown,  b  the  thrust  of  what  you  are  saying  is  we  might  be 
exposing  the  American  population  as  to  a  great  deal  more  damage 
firom  carcinogens  to  the  present  time  because  of  the  way  the  act  is 
structured  than  if  we  were  to  change  the  Delaney  clause  or  focus 
more  precisely  on  those  products  which  do  have  a  carcinogenic 
impact? 

Mr.  MooBB.  I  would  almost  characterize  it  differently. 

Mr.  Brown.  I  recognize  that  I  didn't  phrase  it  very  well.  Correct 
me  on  that. 

Mr.  MooRK.  I  think  in  some  instances  you  may  be  forced  by  stat- 
ute to  devote  a  fair  amount  of  attention  and  resource  to  an  issue 
which,  by  the  language  of  the  statute,  demands  immediate  atten- 
tion or  we  are  legally  vulnerable,  and  that  the  benefit  to  be  derived 
in  reduced  risk  falls  quite  short  of  the  eunount  of  resource  one  has 
to  put  into  the  effort.  

For  example,  as  I  mentioned  in  my  testimony,  FIFRA  is  a  risk/ 
benefit  statute.  We  can,  and  do  rcKister  chemicals  that  have  some 
potential  for  being  oncogens  based  on  laboratory  studies.  In  some 
instances  we  do  set  eection  408  tolerances  eis  is  appropriate.  On  the 
other  lutnd,  one  is  denied  the  opportunity  to  do  that  under  409.  I 
think  as  it  relates  to  the  r^istration  of  new  pesticides,  we  have 
been  able  to  work  fairly  well  with  reconciling  the  two  statutes. 

Where  I  think  the  problem  is  going  to  arise  is  old  pesticides 
where  no  data  were  available,  and  a  409  tolereince  was  granted 
based  on  what  was  known.  When  you  are  now  in  receipt  of  new 
data  suggesting  there  might  be  an  oncogenic  concern,  you  basically 
have  409  on  the  books,  but  the  statute  says  it  doesn't  belong  there. 

On  the  other  hand,  if  you  use  FIFRA  risk/benefit  balancing,  you 
sit  there  and  say,  they  should  be  allowed.  So  we  are  in  confUct. 
Which  statute  takes  primacy?  I  think  what  we  Eu*e  looking  for  is  a 
mechanism  by  which  we  can  try  to  reconcile  those  two  and  do  it  in 
such  a  w£iy  that  is  protective  of  public  health. 

Mr.  Brown.  Any  other  questions? 

Mr.  Roberts. 

Mr.  Roberts.  Yes,  Mr.  Chairman. 

With  r^ard  to  the  roller  coaster  issue  personnel  and  manpower 
and  funding  and  I  can  recall  it  is  what  a  bipartisan  effort  in  regard 
to  a  supplemental  bill  several  years  ago  that  hopefully  at  that  time 
fully  reversed  that  roller  coaster  down  lull  and  started  you  on  a 
gradufd  incline.  Hopefully  that  was  the  case. 

Part  of  what  you  are  depending  on  in  1987,  at  least  I  think  I  am 
correct  in  saying,  is  based  on  proposed  revenue  firom  the  pesticide 
r^istration  fee;  is  that  not  correct,  that  you  propose  in  1986  of  No- 
vember? 

Mr.  Moore.  That  is  not  correct,  Congressman.  We  have  not  had 
in  any  of  our  budget  submissions  to  date  an  assumption  that  we 
would  realize  money  from  these  pesticide  fees. 

Mr.  Roberts.  Well,  I  would  only  add  that  that  was  noted  by  lack- 
ing in  support  ftvm  the  manufacturers  and  users  obviously  and  my 
next  question  was  going  to  be,  if  you  were  depending  on  these  reve- 
nues, which  I  don't  thmk  would  be  forthcoming  under  the  circum- 
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stances,  would  that  mean  even  a  greater  disruption  to  the  existing 
procrams,  what  you  would  envision  in  that  regard? 

Nt.  Moore.  To  the  decree  that  we  have  to  add  them  in  the  Presi- 
dent's submission  to  the  Congress  in  his  budget,  they  would  not 
have  an  impact.  I  think  what  we  basically  are  saying  is  that  we 
hoped  to  have  a  process  set  up,  where  if  fees  were  generated,  then 
one  would  draw  upon  money  that  was  in  a  setaside  account,  money 
that  had  been  paid  in  previously,  which  would  be  drawn  upon  in 
the  future  as  opposed  to  relying  on  net  revenue  income  in  the  same 
moment  or  the  same  year  in  which  you  are  drawing  against  it. 

Mr.  RoBERis.  That  was  all  part  of  the  bridge  over  trouble  waters, 
which  now  seems  to  be  not  the  case.  I  would  like  for  you,  I  have 
about  five  questions  here  on  disposal  and  indemnification  and 
rather  than  ask  those  five,  why  don't  you  just  tell  the  subcommit- 
tee in  your  own  words  in  a  sort  of  short  summary  whether  you  are 
with  the  Missouri  mess.  1  sort  of  used  that  as  my  own  description. 
We  from  Kansas  can  sort  of  use  that  from  Missouri,  and  especially 
since  my  coUeague  and  friend,  Mr.  Coleman,  is  not  here.  But  you 
went  into  some  detail  to  explain  to  us  your  very  practical  problem, 
or  specially  in  the  community  of  liberty,  and  the  fact  that  you  have 
the  substances  and  what  are  you  going  to  do  with  them,  and  the 
coet  and  more  especially,  what  that  does  to  our  general  operating 
procedures  on  what  you  do  with  funding  for  the  rest  of  the  pro- 
gram. 

Mr.  MoORE.  Congressman,  taken  may  be  in  reverse  order  as  it  re- 
lates to  cost,  we  are  now  taking  these  small  stocks  of  EDB  out  of 
cans  and  basically  putting  them  in  bulk  containers  as  a  necessary 
prerequisite  to  prevent  further  deterioration  of  the  original  con- 
tainers, so  that  we  don't  end  up  with  leakage  and  the  problems 
that  are  attendant  to  that. 

Also  we  can  then,  with  the  miuority  of  materials,  economically 
treat  it  to  change  it  from  EDB  to  another  chemical  that  can  be 
safely  disposed  of  or  reintroduced  into  commerce.  The  problems 
that  we  are  having  in  many  respects  are  seeking  and  receiving  the 
necessary  permits  to  conduct  such  work. 

Furthermore,  the  estimates  of  revenue  needed  to  do  that  are 
proving  to  be  much  more  costly  than  we  had  originally  estimated, 
with  the  result  being  that  as  1  sit  here  today,  I  have  a  shortfall  in 
1987,  the  fiscal  year  we  are  in,  of  somewhere  around  $4  or  %5  mil- 
lion. I  must  find  that  by  the  end  of  September  or  else  that  process 
of  disposal  is  going  to  flat  stop. 

Now  my  choice  is  to  let  it  flat  stop  and  have  a  bigger  problem  in 
the  eyes  of  people  in  Missouri,  or  if  I  go  forwEU*d  with  it,  and 

Mr.  Roberts.  Subcommittee  as  well.  Go  ahead. 

Mr.  Moore.  If  I  go  forward  with  it  and  have  to  do  it  at  the  ex- 
pense of  other  appropriations  for  the  pesticide  program,  I  £un  basi- 
cally trying  to  reprogram  $4  to  $5  million  out  of  an  appropriation 
(rf*  extramural  funds  somewhere  around  $12  million.  I  am  just  basi- 
cally going  to  bring  the  pesticide  prt^am  to  a  stop.  It  is  one  or  the 
other,  a  bit  of  a  Hobson's  choice. 

Mr.  Roberts.  I  think  without  question  your  are  going  to  find 
some  support  on  this  subcommittee  for  some  kind  of  funding  in  this 
F^ard,  whether  it  be  in  the  supplemental,  we  have  alr^dy  dis- 
cuased  that,  but  I  want  the  record  to  show  that  we  have  been  hope- 
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fiilly  forthcoming  in  your  problems  with  r^ard  to  personnel,  man- 
power in  the  past,  to  maintain  that  public  mte^ty  is  best  we  can, 
and  regards  to  this  specific  problem,  which  I  see  as  a  very  short- 
term  situation  here,  and  dovetails  into  that  the  int^rity  point  I 
was  trying  to  make,  not  to  mention  the  headlines  in  yesterday's 
paper. 

I  think  we  have  a  real  emereency  on  our  hands.  I  think  we  have 
to  go  forward  with  that.  I  thank  you,  Mr.  Chairman. 

Mr.  Moore.  If  I  could  make  one  more  comment  to  the  previous 
speaker,  I  think  the  issue  as  relates  to  disposal  is  two-fola.  One,  I 
have  an  immediate  problem  dealine  with  chemical  stocks  that  may 
sit  primarily  right  now  with  the  State  of  Missouri.  I  think  that  is 
an  immediate  problem  that  needs  immediate  solutions,  if  we  are 
not  all  going  to  get  into  further  trouble.  In  addition,  to  that,  I 
think  we  have  also  got  to  attack  the  generic  problem,  which  is  that 
we  have  no  good  mechemism  in  place  that  allows  me  in  sai  orderly 
process,  to  address  the  immediate  needs  when  I  have  suspended  a 
chemical  for  identifying  where  the  stocks  are,  collecting  those 
stocks,  storing  them,  and  ultimately  getting  them  disposed. 

The  nature  of  the  problem  and  how  it  presents  itself  doesn't  lend 
itself  to  the  traditional  mechanisms  of  appropriating  funds. 

Mr.  Roberts.  I  deliberatly  left  the  last  part  out.  I  think  we  have 
to  address  that.  I  know  that  you  are  in  favor  of  an  insurance  fund 
borne  by  industry  and  the  user.  I  think  there  is  some  other  altema- 
tives  out  there  without  question.  I  would  not  raise  anything  in  any 
w^  in  regards  to  and  objection  to  what  you  are  point  out. 

It  has  to  be  done.  I  would  only  point  out  agam  that  was  part  of 
the  whole  effort  we  tried  to  do  last  year.  That,  again,  is  one  of  the 
victims  of  the  process,  if  in  fact  we  have  every  man  for  himself  in 
this  current  effort. 

Mr.  Brown.  Mr.  Stenholm. 

Mr.  Stenholm.  Mr.  Moore,  in  your  testimony  on  page  21,  you  dis- 
cuss ground  water  protection.  In  your  work  over  the  past  several 
monlJlis,  do  you  believe  that  your  agency  has  sufficient  authority  to 
address  its  ground  water  concern,  or  do  you  need  additional  author- 
ity. 

Mr.  Moore.  FIFRA  in  many  respects.  Congressman,  is  a  broad 
statute  in  how  it  is  written  and  is  probably  typical.  As  we  focus  on 
issue  of  ground  water,  the  answer  there  may  well  be  somewhat  the 
same  as  the  emswer  in  many  other  areas,  as  well.  I  can  probably 
get  there.  I  probably  have  got  the  some  l^al  authority  to  do  most 
of  the  thin^  one  wants  to.  On  the  other  hand,  ability  to  do  it  in  a 
timely  fashion  sometimes  becomes  very  problematic. 

If  I  could  paraphrase,  to  get  from  here  to  Baltimore,  in  order  to 
do  it  under  FIFRA,  1  nught  have  to  go  by  way  of  West  Virginia  to 
get  there.  But,  ultimately  I  might  be  able  to  get  there. 

Mr.  Stsnholh.  On  a  separate  and  totally  unrelated  subject,  does 
EPA  want  to  get  into  the  business  of  setting  date  compensation 
levels  or  is  that  best  left  to  the  companies  involved? 

Mr.  Moore.  The  farthest  thing  from  my  mind  is  to  get  EPA,  m- 
volved  in  data  compensation.  We  have  enough  to  do  with  FIFRA 
without  that,  thank  you. 

Mr.  Stenholm.  A  tremendous  amount  of  opportunity  is  being 
created  by  the  raqilosion  of  technology  in  our  ability  to  find  various 
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chemicals,  both  man-made  and  those  found  naturally  in  the  envi- 
ronment. How  much  is  the  process  of  technolt^cal  evolution  and 
explosion  helping  create  the  problems  that  you  have  stated 
throughout  your  testimony  today? 

Mr.  Moore.  I  think  it  plays  a  very  significant  role  in  that  area. 
There  is  no  such  thing  as  "none"  anymore.  When  somebody  says 
there  is  no  chemical  in  water  or  in  any  other  product,  or  something 
like  that,  the  zero,  I  think,  has  vanished.  Our  ability,  the  ability  of 
our  chemists,  in  our  society  to  detect  levels  and  parts  per  billion  or 
parts  per  quadrillion,  is  such  that  to  say  there  is  none  there  is  a 
concept  that  is  no  longer  available  to  us. 

As  a  result,  when  you  get  statements  that  say  none  shall  be 
there  or  literally  interpreted  to  say  that;  if  one  takes  that  interpre- 
tation of  the  Delaney  clause;  or  if  one  talks  about  a  nondegredation 
standard  in  ground  water,  none  shall  be  there,  then  I  think  the 
practical  costs  of  saying  that  if  you  want  to  mean  it  literally,  is 
that  you  basically  aren't  going  to  use  that  product  in  society 
period,  because  our  chemists  are  just  too  good. 

We  don't  understand,  I  think,  the  concept  of  some  of  these  num- 
bers. When  we  talked  15  years  ago  about  chemical  residues  in 
food,  we  were  talking  about  1  in  100,000,  and  if  you  did  that  or  1  in 
1  million,  a  chemist  thought  he  was  doing  pretty  good.  Well,  any- 
body can  do  that  today. 

lliat  is  like  falling  off  a  log.  We  now  say  if  you  can't  get  down 
into  parts  per  billion  or  parts  per  trillion  or  per  quadrillion,  you 
aren't  with  it.  You  need  a  new  machine.  We  don't  have  a  concept 
of  what  these  numbers  mean. 

A  part  per  billion  is  basically  1  percent  of  all  the  people  in 
China.  If  you  talk  about  a  part  per  10  billion,  that  is  not  even  1 
percent  of  all  the  world  population.  Yet  we  seem  to  worry  about 
that  number  as  if  the  sky  is  going  to  fall  in,  if  we  do  indeed  find  it 
for  a  given  chemical.  We  have  to  do  something  to  grasp  the  true 
meaning  of  some  of  these  numbers.  And  we  are  going  to  get  into 
the  problem  similar  to  what  I  described  in  reregistration  of  old  pes- 
ticides where  you  have  data  in  conflict  with  409  of  FPCA. 

Mr.  Stenholm.  I  draw  some  comfort  in  the  fact  we  will  soon 
have  a  study  from  the  National  Academy  of  Sciences,  something 
that  we  can  in  fact  have  some  scientific  basis  for  looking  into  this 
question  of  residue  tolerance  levels. 

Mr.  Brown.  I  am  sure  the  academy  will  be  glad  to  hear  that. 

Mr.  Gunderson. 

Mr.  Gunderson.  I  just  wanted  to  pursue  the  issue  of  ground 
water  a  little  more.  You  indicate  in  your  testimony  that  you  are 
developing  a  strategy.  That  statement  seems  rather  vague.  As  you 
know,  there  is  building  pressure  among  certain  States,  the  State  of 
Wisconsin,  for  example,  that  this  issue  has  to  be  resolved.  In  all 
fairness  it  has  to  be  resolved  at  the  Federal  level. 

Can  you  give  us  some  indication  as  to  the  time  table  for  action 
by  EPA  and  what  that  action  might  constitute? 

Mr.  Moore.  I  would  hope  that  we  could  identify  the  broad  objec- 
tives that  we  want  to  achieve  in  the  strategy  within  a  matter  of 
the  next  month  or  6  weeks,  in  that  time  frame.  We  then,  I  think, 
face  the  formidable  task  of  interacting  with  the  States  and  with  a 
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variety  of  other  people  on  the  specifics  of  how  you  get  there  once 
you  have  identified  tneae  broad  things. 

But,  our  program  is  heavily  oriented  towetrds  allowing  pesticidefl 
with  potential  to  leach  in  some  circumstance  to  be  used  in  given 
States.  It  has  got  to  be  with  the  concurrence,  and  I  think  the 
strong  presence  of  some  type  of  State  function  to  identiiy  those 
arefis  that  are  of  concern  for  leaching  potential,  so  that  one  can 
minimize  the  use  of  a  pesticide  in  those  gec^aphic  areas,  and  in 
such  a  way  to  prevent  uiat  untoward  problem  of  high  levels  of  pes- 
ticide in  ground  water. 

We  can't  do  it  alone.  The  point  I  am  trying  to  make  is  I  think  we 
are  convinced  we  cannot  regulate  pesticide  in  ground  water  effec- 
tively and  have  a  meiuiingful  preventive  management  plem  without 
strong  State  participation.  We  can't  do  it. 

Mr.  GimDERsoN.  Do  you  feel  you  have  the  authority  today,  how- 
ever, to  mandate  that  certain  regulations  are  in  efiiect? 

Can  we  anticipate  a  Federal  regulatory  role  in  ground  water,  or 
are  you  simply  going  to  make  recommendations  to  States. 

Mt.  Moore,  llie  basic  mechanism  that  would  be  available  to  us  if 
a  chemical  was  registered  that  we  then  wanted  to  restrict  is  the 
cancellation  mechanism,  which  is  that  ponderous  mechanism  I  de- 
scribed  with  such  love  and  affection  earlier  in  my  testimony,  which 
basically  drags  on  for  years,  should  some  parties  wish  to  have  it  go 
that  way. 

Prospectively,  if  one  has  the  wisdom  to  identify  a  new  chemical 
or  new  use  of  an  existing  chemicEil,  one  can  write  in  a  condition  of 
the  registration  for  these  types  of  registrations  that  might  have  an 
effective  preventive  prc^ram,  but  when  you  are  trying  to  change 
the  status  quo,  timeliness  may  be  problematic. 

To  fine-tune  a  system  which  I  think  needs  to  be  done  as  you  get 
into  a  county-by-county  activity,  you  probably  need  to  have  tnis 
technological  presence  and  oversight  and  involve  a  State  in  a 
meanit^tiil  way. 

Mr.  GuNDERSON.  Well,  I  am  not  sure  we  are  coming  at  this  from 
the  same  angle.  1  don't  think  I  disagree  with  the  concept  that  some 
implementation  is  going  to  be  carried  out  by  State  or  local  authori- 
ties. In  Wisconsin,  most  of  the  EPA  regulations  now  are  carried  out 
by  our  State  Department  of  Natural  Resources.  What  I  am  con- 
cerned about  is  whether  we  are  going  to  have  national  standards  or 
50  different  State  standards  in  terms  of  regulating  ground  water 
and  what  do  we  expect  from  the  strategy  of  the  EPA  in  that 
regard.  .„„,„ 

Mr.  MoosB.  Congressman,  as  you  know,  the  tradition  of  FIFRA  is 
that  we  set  national  levels  for  various  things.  We  have  the  ability 
to  say  a  pesticide  cannot  be  used.  That  this  is  the  end  of  it.  On  the 
other  hand,  if  we  do  cdlow  a  pesticide  that  might  leach  in  certain 
circumstances  to  be  used,  each  and  every  State  in  the  country  has 
the  ability  to  impose  something  more  restrictive  than  the  Federsd 
requirement  for  registration,  as  we  sit  here  right  now. 

Mr.  GuNDBRSON.  Can  we  anticipate  many  restrictions,  however, 
by  EPA? 

Mr.  MoORE.  I  think  what  we  would  identify  is  we  would  like  to 
make  sure  that  the  appropriate  data  is  made  available  by  the  regis- 
trants to  identify  those  chemicals  that  will  leach,  to  identify  the 
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conditions  under  which  we  thinli  the  greatest  potential  for  leaching 
will  occur,  and  to  identify  practices  that  we  think  can  minimize 
leaching. 

Maybe  those  are  conditions  of  registration  of  one  sort  or  another. 
But  I  think  it  is  goii^  to  come  ultimately  to  accept.  States  in  some 
areas  deciding  how  much  risk  in  certain  areas,  if  risk  is  the  right 
word,  liiey  are  going  to  allow  the  use  of  certain  pesticides,  which 
mifht  enhance  its  ability  in  some  areas  to  leach. 

I  think  a  practical  outcome  in  certain  soil  types  in  certain  parts 
of  this  country  is  somebody  is  going  to  have  to  miike  the  hard  deci- 
sion that  indeed  this  pesticide,  if  you  don't  want  leaching  to  occur, 
can't  be  used  and  that  decision-play,  I  eun  told  by  some  of  my  agri- 
cultural colleagues,  may  cause  some  crops  traditionally  grown  in 
those  areas,  to  no  longer  be  grown  because  they  can't  economically 
compete  with  other  parts  of  the  country. 

Mr.  GuNDERSON.  Who  will  make  that  decision?  The  State  or  the 
EPA? 

Mr.  Moore.  I  think  in  some  respects  if  it  is  a  localized  problem, 
because  of  soil  types,  I  think  the  States  should  have  a  role  in 
Tnplring  that  decision.  If  it  is  a  generic  problem  peculiar  to  all  the 
States,  I  think  we  should  put  the  restriction  on.  But,  I  can  think  of 
certain  soils  in  the  west  whose  potential  for  leaching  to  ground 
water  is  basically  nil  Just  because  of  the  geology  that  is  involved. 

I  think  they  could  legitimately  argue  why  should  I  cancel  the  na- 
tional r^istration  of  that  product  because  of,  say,  a  problem  in  the 
coastal  plain  of  Georgia  or  the  central  sands  of  Wisconsin,  when 
indeed  I  can  use  it  in  my  own  State  without  running  the  risks  that 
you  are  concerned  about  as  it  relates  to  ground  water. 

Mr.  GuNDERSON.  My  time  is  up.  Thank  you. 

Mr.  Brown.  Mr.  Grandy. 

Mr.  Grandy.  Thank  you,  Mr.  Chairman.  Dr.  Moore,  I  am  a  little 
confused  as  to  the  present  status  of  the  agency's  motion  on  r^is- 
tration  fee  and  their  proposal.  The  agency  made  a  proposal  evidentr 
ly  to  take  these  fees  and  put  them  into  some  lund  of  revolving 
nind,  is  this  correct?  You  were  going  to  use  these  funds  to  defray 
the  cost  of  your  r^istration,  and  this  letter,  I  guess,  is  dated  to  the 
Speaker  around  the  25th  of  February. 

Then  about  a  month  later  in  the  Pesticide  and  Toxic  Chemical 
News,  there  is  a  brief  statement  saying  that  the  pesticide  registra- 
tion fee  proposal  is  being  revised  and  the  chfinges  may  be  so  sub- 
stantial and  significant  that  agencies  may  repropose  the  fees,  sm 
EiPA  official  noted  last  week. 

Some  of  the  changes  thought  by  EPA  include  lowering  the  fees 
and/or  providing  a  small  business  wEiiver,  imposing  lower  fees  for 
nonagriculturfd  pesticides  than  agricultursd  pesticide,  and  includ- 
ingmore  specific  criteria  for  fee  waivers. 

Where  are  we  in  terms  of  the  life  of  user  fees  and  what  kind  of 
waivers  are  now  being  seriously  considered? 

Bilr.  Moore.  Congressman,  we  did  put  out  a  proposed  rule  for  the 
collection  of  fees  and  received  some  number  of  comments  in  re- 
roonse  to  that  proposal,  and  the  Eigency  official  that  you  cite  io 
that  quotation  from  Pesticide  and  Toxic  Chemical  News  is  un- 
known to  me.  The  best  I  can  tell  you  is  that  we  did  receive  dozens 
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of  comments  in  the  face  of  our  proposal,  many  of  which  raised 
questions  in  various  aspects. 

We  are  in  the  process  of  reviewing  each  and  every  one  of  those 
comments  and  on  the  basis  of  those  comments,  we  will  study  how 
and  under  what  circumstances  to  go  forward.  Nobody  has  come  to 
me  yet  suggesting  that  the  proposal  we  took  comments  on  is  suffi* 
ciently  Hawed  or  broken,  that  we  have  got  to  make  dramatic 
changes.  That  is  not  to  say  that  they  may  not  come  to  me  in  the 
future  after  they  have  digested  all  the  comments. 

Mr.  Grandy.  Does  that  mean  you  are  not  aware  what  a  small 
business  waiver  might  be  in  t«rm8  of  fees?  Is  there  an  option  for  a 
smEdl  business  waiver  somewhere  on  the  board  in  the  EPA  propos* 
al?  What  would  that  be? 

Mr.  Moore.  Also  we  have,  amongst  the  other  comments  that  we 
have  received,  comments  from  our  small  business  office  within  the 
agency  In  which  they  eJso  expressed  serious  concerns  as  to  the 
impact  this  might  have  on  smaU  business.  Their  comments,  as  with 
the  rest  of  them,  will  be  reviewed.  1  can't  tell  you  what  modiiica- 
tion,  if  any,  we  may  make  in  the  face  of  those  comments  we  re- 
ceived from  that  office  or  emybody  else.  They  just  haven't  analyzed 
them  and  brought  them  forward  to  me  yet. 

Mr.  Grandt.  I  see,  but  somebody  down  there  is  making  these 
suggestions  public. 

Mr.  MooBE.  Apparently  so. 

Mr.  Grandy.  Let  me  talk  to  one  more  matter,  then  I  will  yield 
back. 

Have  the  delays  in  new  registrations  created  a  kind  of  defacto 
monopoly  in  some  cases  in  the  pesticide  marketplace?  In  other 
words,  if  you  have  a  company  that  might  want  to  market  a  new 
and  improved  kind  of  antimicrobial,  but  are  prevented  because  of 
the  delay  in  the  registration  process,  their  plans  are  disrupted  and 
the  consumer  does  not  benefit.  Do  you  have  any  evidence  of  that 
happening  or  the  potential  of  that  happening  if  we  don't  move 
more  judiciously  in  the  rer^istration? 

Mr.  Moore.  Congressnum,  although  we  have  had  as  a  focus  and 
as  a  priority  the  reregistration  of  old  pesticides,  we  have  also  made 
it  a  priority  to  make  sure  that  we  will  not  needlessly  delay  the  r^- 
istration  of  a  novel  new  active  ingredient  on  the  market. 

I  think  in  the  main  we  have  been  reasonably  successful  in  re- 
viewing those  and  getting  them  on  the  market  in  a  timely  fashion. 
What  luis  suffered  as  a  consequence  of  a  mimagement  decision  on 
the  part  of  agency  is  when  somebody  basically  seeks  a  registration 
for  a  product  like  one  already  on  the  market  by  their  competitor.  It 
is  basiCELlly  the  same  chemicEil  formulation  or  similar  to  do  the 
same  job.  We  are  not  saying  we  won't  get  to  you,  but  we  have  set 
aside  a  modest  eunount  of  man^xiwer  to  do  that,  and  that  man- 

Kwer's  ability  to  move  forward  m  that  area  in  a  timely  fashion  is 
coming  problematic. 

We  now  have  delays  up  to  somewhere  around  5  months  or  even  6 
months  before  some  of  those  people  get  roistered  or  get  us  to  ad- 
dress whether  we  would  roister  it  to  begin  with,  or  in  the  other 
area  that  ^ere  are  delays,  whether  or  not  somebody  wants  to 
modify  their  registration.  We  beisically  give  them  a  restively  low 
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priority  so  we  can  continue  to  focus  on  reregistration  and  registra- 
tion of  truly  new  pesticides. 

Mr.  Grandy.  Thank  you. 

Mr.  Bbown.  I  want  to  thank  the  gentleman  from  Iowa  for  his 
very  keen  and  perceptive  questioning  also. 

Mr.  Roberts.  Mr.  Chairman,  as  the  overweight  person  said  as 
they  crawled  through  the  barbed  wire  fence,  one  more  point  and 
I'm  through. 

The  answer  to  this  question,  Dr.  Moore,  is,  yes,  it  is  a  well-known 
fact  that  crop  management  practices  can,  to  a  great  extent,  deter- 
mine the  amount  of  pesticide  or  fertilizer  required  for  a  given  field. 
In  general,  then,  do  you  think  it  is  wise  to  try  and  give  our  farmers 
within  the  context  of  the  Farm  Pribram  l^islation  as  much  flexi- 
bility as  possible  in  regard  to  the  acreage  base  to  determine  crop 
rotation  practices? 

Mr.  Brown.  The  answer  is,  yes. 

Mr.  MooRB.  In  the  main,  yes. 

Mr.  Roberts.  Thank  you,  sir,  and  I  will  carry  your  strong  mes- 
sage of  approval  to  the  departments  and  bowels  of  USDA  in  behalf 
of  substitution,  which  I  think  is  a  very  needed  provision  in  the  cur- 
rent Farm  Prt^tun.  I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Brown.  There  may  be  many  in  the  audience  who  will  ask 
the  question  what  are  we  going  to  do  next?  I  will  let  you  all  know 
at  this  point  that  the  subcommittee  has  no  plans  at  this  time  to 
conduct  further  hearings  on  this  subject,  which  doesn't  mean  that 
we  may  not,  but  what  we  intend  to  do  is  to  consult  with  the  mem- 
bers of  the  subcommittee,  and  with  the  leadership  of  the  full  com- 
mittee and  determine  if  there  is  a  reasonable  basis  for  proceeding 
further  with  this  matter. 

We  don't  expect  to  be  able  to  do  that  until  after  the  Easter 
recess.  We  will  make  some  decision  at  that  point  as  to  what  our 
l^pstative  strategy  m^ht  be. 

With  those  words,  my  appreciation  to  you.  Dr.  Moore,  and  your 
excellent  testimony,  the  subcommittee  will  stand  adjourned. 

[Whereupon,  at  2:55  p.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  chjiir.] 

[Material  submitted  for  inclusion  in  the  record  follows:] 
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Sood   afternoon,    Mr.    Chairman    and  nenbers    of   the   Subeoai*ittee. 
A  year    ago   before   this    Subconnlttee    I    presented  the   Envf ronMent a1 
Protectfon  Agency's   goals   for  pesticide   re9ulat1on--t iMeliness, 
sctentjfle    soundness,    and    openness    of    decision^  Halting.      I    described 
ttie  Agency's    efforts    to   accomplish   them,    and    identified  ways    In 
Hhich  the  pesticide   law  could  be   inproved  to  support   tliose  goals. 
As   you    know,    much    discussion    and    debate    focused    1n    1986    on   FIFRA 
reauthorization.      A   common    primary   abjective    in    that    effort    was 
accelerated    reregistrat ion   to   be   achieved    thraugh    a    streamlined 

collected   from    industry    that   would    fully    fund    all    costs    of 
program   acceleration. 

I    can    report    to  you    that    EPA    continues    to  move    forward    in 
its    administration    of    FIFRA,    meeting    Its    commitments    in    the 
priority    area    of    reregi strat Ion    and    other   major    conponents 
of    pesticide    regulation.      Many    of    the    areas    are   highlighted 
in    capsular    form    as    today's    testimony,      >1areover,    during    the 
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past   year   certain    tssues    I    have    discuised   wUh    thts    Conmfttee 
In    the   past   have    assumed   greater    s tgn t f Icance.      These   are: 
disposal,    t ndennlfieat Ion,    tolerances,    and    statutory    lapedl- 
■ents   to  efficient  management   of  FIFRA. 

FIFRA  currently    requires    that    If    a    pesticide   product    Is 
suspended   and   cancelled,    EPA   must    accept    the    pesticide    for    dis- 
posal   at    federal    expense.      Hovever,    FlFRA   provides    no    Instructions 
to    carry   out    these    responsibilities. 

Agency  regulatory  actions  suspending  and  cancelling  2,4,S-T/ 
sHvex  and  EDB  products,  and  suspending  and  Initiating  cancella- 
tion of  dinoseb  products,  have  noH  brought  the  inherent  statutory 
problems   to   a   head.  , ., 

I    recently   directed    the   Office    of    Pesticide    Prograws    to 
focus    on   three   basic    activities    which    the   Agency   must    undertake 
for    each    of   these   pesticides    and    any    other   pesticide   suspended 
and   cancelled    in    the    future. 

1.    lOEHTlFICATlOH   OF    STOCKS 

This   activity   includes   identifytng  the  holders   of 
suspended  products   and  the  quantity   and  location   of   their  stocks. 
The   Agency   needs    this    information   to    assess    the   Siie   and   nature 
of    the   storage    and    disposal    problems    posed    by   the    pesticide    and 
to    estimate   total    costs    associated   with    disposal    and    indemnifica- 
tion   claims.      Ideally,    this    activity    should    begin    within    a   month 
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Z.    STOBASE   OF    STOCKS 

For  those   products   which   are  both   suspended  and  cancelled, 
the   Agency  »ust    pronptly   begin   the    process    of   collecting    and 
storing   them   safely   until    disposal    can   be    acconpl t shed.      The 
Agency  should   be   able  to  begin   receiving  these  suspended   and 
cancelled  products  ulthln    six   to   nine   months    of   suspension.      In 
the  course   of   Inpleaentlng  this   process,   the  Agency  must   of  course 
Identify  appropriate  storage   conditions   and  thus  will    d1so  be 
able  to  articulate  the  storage  conditions   which   It   expects   holders 
of  suspended,   but   not   cancelled  products,   to  >eet. 

3.    DISPOSAL   OF    STOCKS 

What   constitutes   feasible   and   effective   disposal   Km 
ry   according   to   the    chealcat    characteristics    of   both   the 
tive   Ingredient   and  the   fomulated  products   containing   It. 

sposal   methodologies   must   be   Identified   and  plans   for  their 
iplenentatlon   developed.     A  partial    goal    for  completion   of 
is    step   might    be    a  year    fron  the    date    of    suspension.      Actual 
llsposal   should  take  place   promptly  thereafter   at   a   pace   dictated 
ly  both   the  process   itself   and  availability   of   resources. 

These  three   activities    are   simple   common    sense    In    large    part, 
Hoxever,   the  Agency's   ability  to  conduct   them  Is   hampered  by   the 
FIFRA   Itself.      The   FIFRA   does    not    provide   the   Agency   with    any 
enforceable    authority    governing    storage    or    disposal    of    pesticides, 
nor  does   It   spell    out   the   roles   and   responsibilities   of   the 
Agency  and  holders   of   suspended  and  cancelled  pesticides   for 


,y  Google 


-4- 

Interl*  storage   of    products    or  th«    export    of    such    products 
abroad.      Futharnora,  there  are  substantial   problems  Hith   ob- 
taining  peralts   and  locating  iltai   for  disposal. 

As    long  as   tne  these  problems   remain,   there   Is   the 
potential   that  the  storage   and   disposal    of  these   pesticides 
can    result    In   environmental    and  human   health    problems    of   the 
very    sort  the  Agency   hoped  to  resolve  by  suspending   and  can- 
celling  their  registrations. 

Indeaoiflcatlon 


Sipply   stated,   once   again  this   provision  of  the  statute 
should   be   abolished.      It   Is   in  my  opinion   a   ludicrous   statutory 
•andate   for  this  Agency   to   fund  what   Is   essentially   an   Insurance 
program  for  registrants.      Futhermore,  there   Is   no'ftomparable 
provision   in   other  federal    laws.      These   recommendations   are 
not   new;    they   have   essentially    gone    unheeded   to    date. 

Our  position   on   disposal    remains   CDns1stent>>1t   Is   a   cost 
that  should   not    be   borne    by    the    federal    governiaent.      Furthermore, 
even  If    there    is   nerit    to   the   government    assuming    oversight 
reiponsibi  11  ty    for    proper    storage,    the    industry   must    make 
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Let   me   put    the    tssue    in    current    1987   context.      The   Agency 
has   completed   detailed    nanigenent    plans    for   the    dispasa)    of   each 
of   these  ctieaticaU   and  has   recently   Issued   Federal   Register 
notices   requesting   holders   of  Z,4,5-T/st1 vex  products   and   dinoseb 
to   Identify   themselves   and  the  quantities   they   hold.     This   step 
has   already  been  completed  for  EDB   and  Mill    soon  be  taken   for 
dinoseb.      The   Agency    Is    now   decannlng    EOS    stock    in   preparation 
for   disposal;   however,   it   is   experiencing  major  technical    and 
adnlnlstratl ve    difficulties    in    proceeding   aith    disposal. 

Tolerances 

The  third  issue  I  would  raise  concerns  the  reassessiaent  of 
pesticide  tolerances.  Tolerances  are  established  by  EPA  under 
the  Federal  Food,  Drug  and  CosaetU  Act  [FFDCA)  rather  than  the 
FIFRA.      EPA  is   Investigating  Hays   to   integrate   its   responst- 

al1    cases,   easily   reconcilable.      This   Is   particularly   so   in 
the    case    of    oncogens.      The   FIFRA  sets    a    risk/benefit    standard 
which    the   Agency   employs    tn   making    regulatory    decisions    under 
that    Act.      The  Agency   may    approve    or  maintain    the   registration 
of    a    pesticide    so    long    as    the   benefits    exceed  the    risks,    even 
when    the   pesticide    is    an    oncogen.      However,    the   Oelaney   Clause, 
section   409    of    the   FFDCA   prohibits    the   establishment    of    toler- 
ances   for   food   additives,    including   pesticides.    In    processed 
commodities   if   the  substance   Is   found  to  Induce  cancer   in 
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niw  chenlcBls,    tha  Agency    his    be«n   applying   tha  0«1irt«y 
gorouily.       In   tht   citt    of    old    chsNtcils,   the   Agency, 
;he  rereglstratlon  process,   1i   tdentlfylng  t  nuaber  of 
fic  pesticide  uses   Mhtch  highlight   the  dlfferencei  betxeen 
wo  stitutory   stmdirdi.     Two  sorts   of  probleas  aay   •rise. 
,   new  risk   dite  that   Indicate  a   pesticide  Mith   existing 
tratlons   and   issoclatad  §409  tolerances   Induce*  cancer   in 
Is.     Second,   new  residue  data  that   tndicate  the  need   for 
tolerances   for  a   pesticide   knoon  to   induce  cancer   )n   aninals. 
e   level    of   risk   posed   by  such   pesticides   Is   tlgniricant,    it 
ear  that    regulatory    action   under   both    statutes    Is    appropriate, 
er,   when   the   pesticide  Mets   the  FIFRA  standard,   but  not   the 
Delaney  standard,   the  proper  course  of  actionals   obscure. 

In  these   later  cases,   the  Agency  his   so  far  deferred  aaking 
specific  Delaney  Clause  decisions.      It   has   had  extensive   discussions 
on  the  policy  and  regulatory   options.      The  Agency   also  coanlssioned 
the  National   Acadeay  of   Sciences    (HAS)   to  study  the  scientific 
and   regulatory   Implications   of  these  differing   statutory   standards 
in   the  overall   context   of  both   agricultural   production   and  the 
public's   dietary  exposure.      The   HAS   U   expected   to   issue  a   report 
on    Its    findings    in    the   next    six   to   eight   weeks.      After   the  Agency 
evaluates  the   report's   reconmenditlons   and  conclusions.   It  will 
select   Its  preferred  strategy   and  begin   addressing   those  chemical- 
specific   Issues   It   has,   until    now,   deferred. 

As   the  CoMlttee  knows,   we   are  conaltted  to   a  process   of 
reviewing,   revising  or   revoking   tolerances   or   cancelled  pesticides. 
During  ay   tenure  we   have   eanpleted   tolerance   revocations   on   484 
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food  or   fead  connadlttes   Involving   13   active   ingredltnts. 
Proposals    hive   baen    issued   to   rtvoke    166    addition])    tolerances 
Involving   22   active    ingredients. 

The    issues    involved    are   complex    and   have    significant    policy 
implications   for  the   regulation   of   pesticides,    for   agricultural 
production    and   marketing,    and    for    food   safety.      We   plan   to   proceee 
In    a    an    open   manner    allowing   and   encouraging    Input    from   tile    public 


The  Agency    has    issued   a   proposal    to   collect    fees    for    the 
evaluation    of    registration    applications    under   the    authority    of 
the    Independent   Offices    Appropriations    Act    (lOAA)    and  may    at 
some   point    extend  tlie    proposal    to   cover    costs    ef    reregtstrat ion. 
The  Agency  believes    it   has   authority  to   require   si/eti   fees. 
hoHever,    fees   collected   under   the    lOAA   wt11    go    Into   the   General 
Treasury    fund    and   cannot    be    used   directly   to   fund   pesticide 
regulatory   activities.      For   this    reason,    EPA   has    already    sent 
proposed   legislative   to  the  Congress   that  would  explicitly 
authorize   EPA  to   retain  these   fees   and  use   them  to  fund   federal 
pesticide    revlen   and    licensing    activities. 
SAP 

Finally,    I    would    note   that    the   authorization    for   the   FIFRA 
Scientific    Advisory    Panel    (SAP)    expires    this    year    In    September. 
The   Agency   believes    that    the   FIFRA    SAP   should   be    continued 
and   expanded    from   7    to   9   members    to   accommodate    the  workload 
currently   placed    in   the    SAP. 


..Google 


Th«  Agency  ha$   devoted   Increased   attention  to   its   re- 
registratlon    progrga.      Lett    year   at   thit    tine,   the   Agency   had 
evaluated  data  bases   and   issued   regfstretton  standards   for  127 
of   the  600  pesticide  active  ingredients   subject   to  reregistra- 
tlon;   today  over  150  standards   Involving   5,486   products  have 
been  coapleted.     Out   or  these  150  standards,   all   product   regis- 
trations  have  either  been   cancelled  or   suspended  for  S  cheialcals 
(aspon,   diallfor,   DKLFl-2,   carbophenothion,   and   deneton).      In 
addition,   for  tao  pesticides   <aeto)ach1or   and  fosetyl-tl),  the 
Agency  has  cooplettd  the  evaluation   of  data   received  in   response 
to    Initial    registration  standards   and  has   Issued  revised   standart 
and  we  consider  the*  rtregistarad.  , 

The  Agency  has  been   considering   other  ways   to  increase  the 
iMproveMcnts  aade   so  far.      In   reconsidering  this   process,   the 
Agency  has  begun  by  defining  clearly  what   raregtstration  aeans. 
There  are  three  basic  steps   )n  coapleting  the   rereglstrat ion   of 
My  pesticide: 

I)   The  registrant   develops   and  submits   to  the  Agency   all 
data  needed  to  evaluate  the  pesticide. 

Z)   The  Agency  evaluates   those  data,   deteratnes  Mhat   changes 
Must   be  aade   1n  the  terms   and  conditions   of   existing 
registrations,    and   raquires    the   registrant    to  aake 
corresponding   changes   In  the  coaposltlon,   packaging  or 
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libeling    of    products    containing   the    peitlcid*    so  that 
thay  Bvet    the    'no  unreasonable    adverse    erfects"    standard 
of  FIFRA  sac.   3(c)(S]. 
3)    The   registrant    cowplles   with    these    required   changes    so 
that    the    products    available   to  users    fully   reflect    the 

With    this    goal    tn   mind,    the   Agency   studied  the    plan    outlined 
In   legislation   last  year   for   accelerating   rereglstratlon.     Our 
Idea  was   to  see  what   aspects   of   that   legislative   proposal   the 
Agency  nigttt    be    able   to    inpleaent    administratively,    and   under 
current   progran   levels   to  achieve   improved   results. 

The  broad   outlines   of  this   new   approach   are  very   similar  to 
the   legislative  proposal.     The  Agency  would   1siu«  coaprehen- 
live   data  call-ins    requiring   registrants   to   identify  existing 
data  Hhlch  they  believe  are  still    adequate.     They  would  be 
required  to  raforaat   and   resubait   such   data,   and  to   identify   and 
coaalt    to    generating   aissing    data.      The   Agency   would    audit    a 
certain   portion   of   registrants'    Initial    responses   to  ensure  the 
quality   of   the    submissions.      In    addition,    rather   than    continuing 
production    of    registration    standards    which    largely   only    identify 
data   gaps,   the  Agency  would   evaluate   data  bases   which   registrants 
have    already   completed    in    response    to   standards    issued   earlier, 
develop   revised  standards,   and  make   regulatory   decisions   on  these 
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ch«Mlcalf.  The  Agency  mUI  proaptly  reviea  4*t«  ahlch  are 
flagged  for  potential  advene  efricts  and  hIII  review  the 
balance  of  the  data   later. 

This   new   approach   will    achieve   twobastc    goaU:    1)    accel- 
erating the  generation   of  data  needed  to  evaluate  old   chenlcals 
and    thereby   causing   currant    registrants    to   commit    rormally  to 
rereglstratlon    or   to   stop  mrketlng   their   products,    and    2) 
focusing  Agency  resources   on  the  earlier  evaluation  of   chemicals 
with  complete   data   bases  or  for  which   potentially   adverse  effects 
have  been   identified. 

The  Agency   has   now  begun   a  call-in   affecting   all   60,000 
registered  products.      It   is   knoHn   i%  the  generic   data   exemption 
call-tn  and  has   several   purposes.      First,   reglstruts   are  being 
asked  to   Identify  their  sources   for   the   active   Ingredients   of 
each   of  their  products.     This   Inforaation  will   help  the  Ajcncy 
sort   out  those  registrants   who  are   primarily   responsible   for 
developing    data   on   the   safety    of   the   active    Ingredient    and   those, 
who,   because  they  use   registered  technical   products   in   formulating 

exemption  and  thus   need  not  develop  generic   safety   data   so   long 
as   their  source  connlts   to  provide   such   data.      This    Information 
will    simplify  the   Agency's    administrative    processes    and   make 
future  call-ins   and   other  transactions   with   registrants  more 
efficient.      Second,   those    registrants    who   are    no    longer   marketing 
registered   products    are    being   given   the    opportunity    to   voluntarily 
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cancel   such   products.     At  the  end   of  thli  ci11-tn,   the  Agency 
should  hive  •  auch   better  'fix'   on  those   reglstrtnts   and   products 
for  Hhfch  there   is   i  real   coaaltMent   to  aalntaln   registrations 
that  neet  Bodirn  health   and  safety   standards. 

This   Is   an   taportant   point.      The  data   call-in   progra*  not 
only   results    in    the   generation   of    needed   data.    It    also    requires 
registrants   to  aalie  decisions   now  about  Maintaining  their 
products'    registrations,    not    at    soae   tiae    five   or   ten  years 
hence   after   reaping  the  benefits   of  Marketing  without  aaklng  any 
investaent    at    all    In    data    developaent.      Put    slaply,    the   data 
call-In   prograa  ellalnates   the  'free   ride*   soae   registrants   have 
enjoyed  at   the  expense  of   public  safety   and  envlronaental   well- 
being.     As   Of  March   1987,   3ZS6  registrations   h'ave  been   cancelled 
as   a   result   of  data   call-in   action,   and   3197   other^reglstratlons 
are   currently  suspended.     Through  Harch   of  this  year,   63  cheaicals 
covering  812   registrations   have   gone  off  the  aarket   (either 
suspended  and/or  cancelled)   because   of  data  call-In   actions. 

In  addition  to  the  Registration  Standards  and  data  call-in 
activities,  since  the  beginning  of  1986  the  Agency  has  taken  16 
special  review  actions.  Involving  13  different  cheaicals.  Of 
these,  S  were  final  actions,  9  were  proposed  decisions,  and  3 
were  Initatlons  of  special  review.  Since  19S3  the  Agency  has 
completed  special  reviews  for  17  cheaicals  and  3  others  were 
voluntarily  cancelled. 
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Beyond  these   (ndWIduil    chealcal    actions,   the  Agency  has 
10  begun  to   Integrate   Its   pestlctde   regtstratton   and   reregls- 
atlon   functions    aitti    the    requlrenenti    of   the   Endangered  Species 
t    and  the   activities    of   the   U.S.    Fish    and   H1ld)lfe   Service, 
e   Agency's   goal    hat   been    both    to   ensure   that    the   ute    of 
egistered  pesticide   products  does   not   put   endangered   spectes 
nto  Jeopardy  and  at   the   same  tfne  to  preserve   for  users   as  Many 
f   the  benefits   of  pesticides   as   possible.     Ulth   the  help  of  the 
Ish   and  Wildlife  Service,  the  Agency  has   designated   four  broad 
ategorles   of  outdoor  pesticides   (forett   use.   mosquito  control. 
angeland,   and  cropland  products);    Identified  endangered  species 
hose   continued   existence  would  be    Jeopardlied   by    specific 
estlcldes   In  these  categories;   and  prepared   labeling  statements 
nd   detailed  bulletins  which  wl 1 1   help  users   deter»1ne  whether 
in   endangered  species   lives   In  the   area   proposed  for  treatment, 
f   an  endangered  species   Is   present,   use  would  be   prohibited, 
his    approach   attempts   to  fine-tune   regulatory   decisions   to  the 
Ircumstances    of    the    Individual    user,    minlmlilng   negative    Impacts 
n   the   user    community    and   maxlnliing    protection    of   endangered 
pedes.      During    19S7,    compliance  with    the    new    labeling    Is 

uncary.      Revised   enforceable    labeling   will    not    actually   be   on 
roducts    until    the    following   year.      However,    the   Agency    is 
lanning   to    educate   the   public    this    year  with    federal    and   state 
gencles,    user    groups,    pesticide    producers    and   dealers    and  en- 
ironmenta!    organizations.      The   success    of   the    Agency's    endangered 
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species  Initiative  rests  not  only  on  the  Agency's  efforts  but 
ilso  on  the  combined  efforts  of  many  people  and  organizations. 
Me  hope  and  expect  it  «I1I  be  a  model  for  the  future  In  aaking 
the  results  of  pesticide  regulation  truly  effective,  directly 
influencing  the  nay    tn   which    pesticides    are    used. 

More   recently,   ttie  Agency   issued   a  data  cal1-in   for   314 
antimicrobial    pesticide  chenlcals   --   involving  8,S74   products   -- 
to   require  basic   toxicology   and  exposure   data.     The  calNIn 
employs   a  tiered   approach   so  that   the  Agency  will    receive   a 
basic   toxicology   data   set   and  exposure   data   set   for  each   cheaical. 
If   on  the  I)as1s   of   these  data,   health  concerns   are   Identified, 
further  testing   mHI    be    required.      The   tiered    approach   will    give 
Agency   scientists   enough   data   to  make   sound  Ji^dgments,   and   at   the 
same  tine   avoid   unnecessary    financial    burdens    on    bflth    Industry 
and  Agency  resources. 

This  antimicrobial  data  call-In  represents  a  major  step 
foraard  in  the  regulation  of  such  products  and  is  one  of  five 
primary  objectives  the  Agency  has  Identified  for  improving  the 
regulation  of  antimicrobials.  The  five  objectives  are: 
1)  reproducible  efficacy  tests;  Z)  efficacy  tests  with  better 
predictive  value;  3)  quality  control;  4)  prevention  of  toxic 
effects;    and  5)   accurate   labeling  and   advertising. 

At  the  same  time,   the  Agency   has   also  expanded   its   data 
call-in   program  in   new  directions.      Exposure  data   (residue 
chemistry  and   reentry)   has   been   required  for   15  chemicals   with 
tolerances  which   were   orignially   set   administratively   in   19S5  as 
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Tht  Agency   tifo  liiuid  a  second  dati  ci1l-ln   for  2S  nonfood 
us*    lns(Ct1Cfd«    ind   fungtctde   ihMlcals    covering    316    products. 
The  Agency  Bodlfled  its   approach   from  that   used  ln   19B5  and 
Identtfled   broad   use   patterns    and    data    requi renents    for 
registrants.     Registrants  were  still    required  to   identify   data 
previously   subalttad  to  EPA  and  new  data  noedod  to  support 
registration   and  to  coaalt   to  fill    the  data   gaps.     This   approach 
proved  Bore  efftclant   for  the  Agency  and  the  registrants   by 
reducing  transaction  costs.     To  date   out   of  the  Z5   chealcals, 
registrants  have  coaaUted  to  fill   data  gaps   for  8  of  the* 
covering   233   products.      Twelve   ctienlcals,   covering  «   products 
have  been  cancelled  or   suspended,   and   requests   for  ainor  use/low 
voluae  waivers    for    5   others    affecting    39   pradu,cts    are   under 
review,  ^^ 

The  Agency  also  has   underway  a   special   data   call-in  progrta 
to   require  the  replacenent   of  studies  wtiicti   the   laboratory   audit 
progran  discovers    are  not   supported  by  the  necessary   raw  test 
data.      In   conjunction   with    this    effort   the    Agency    Issued   a 
Notice   to    all    registrants    and   test    facilities    reminding   then   of 
their  responsibility  to  aalntaln   raw  test   data   for   all   studies 
supporting   pesticide   registration. 

Inerts 

A  year  ago  the  Agency  reported  on  Its  progress  In  dealing 
with  inert  Ingredients  of  pesticide  products.   At  that  point 
the  Agency  had  developed  a  draft  strategy  and  categorized  the 
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1200  inerts   Into   four   groupi:  1)   Inerts  of  tox1ca1ogtc«1   concarn 

(List   1);   Z)   potentdlly  toilc  Inerts/htgh   priority   for  tasting 

(List   Z)i   3)   Inerts   of   unknown  tonicity   (Llit   3);   and  4)   Inarts 
of   mlnlBtl    concern    (List    4). 

Tne  Agency   Is   about  to   issue   a   final    stateaent   articulating 
that    strategy.      Our    Initial    regulatory   efforts    will    be  focused 
on   the   List    1    inerts    of    toxlcological    concern.      Registrants    of 
products  with   Inerts  on  List   1   are  encouraged  to  substitute  «1tn 
an    Inert    Ingredient    not    Included    In   List    1    or   2.      Those  vUh 
inerts   on    List    1    Mho    do   not    substitute  nust    label    their    product 
to    identify    ttie    inert    of    tax1colog1ca1    concern  within    1   year. 
In   addition,   these   registrants   will    receive   data  call-In  notices 
requiring   the   development    of    exposure    data    and    any    additional 
toxicity  data  needed.      Ue   expect   to   Issue   data   call-ins    for  the 
first  a   inerts  by   the  end   of   the  fiscal   year.     The  pace  of   future 
call-ms   Hill   be   deterntned  by   our   experience  with   the  first   8. 

For   some    IS   of    these    inerts    on    List    1    the   Agency    also    Intends 
to    issue   notices    of    Intent    to    hold    FIFRA   S(b)(2)    hearings.      The 
purpose    of    these   hearings    will    be    to   gather    and   present    Informa- 
tion  on   risks   and   benefits.     Based  on   the  hearing   record,   the 
Agency   will    decide  whether    products   containing   these    inerts    should 
be   cancelled,    subject    to    additional    restrictions    or    allowed   to 
continue    their    registration   unchanged.      We    expect    to   begin   the 
first   hearing  this   summer   and  to  Start   a   new  hearing  each  quarter 
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He  have   also   Identified  5  Inert*   fro*  Lift   1   ttiit  we  beHeve 
are   better  cUsiiried   at   active   ingredients  because  they   are 
present   In   pesticide   roraulatlons   to  act   against   soae  past  that 
■ay   attack   the  product    itself.     EPA  has   already   proposed  to 
reclassify   foraaldahyda  and  paraforaaldehyde  as   actives  «hen  they 
are  used  to  prevent  Microbial    diaage  to  pesticide  products   and  Is 
now  taking  coaaent   on   the   proposal.     Reclassification  Mill    result 
In    Identification   of   the   substance   on   the   product    label    and 
slaplify   the   process    of   obtaining   necessary   data. 

For   Inerts    on  List    2,    the   Agency's    goal    is    to   collect    enough 
inforaatlon   on    each    to    deteralne   whether   further    regulatory 
actions   like  those   for   Inerts   on  List   1   are  necessary. 

Hith    regard   to   new   registrations    of    products,    the   Agency 
generally   Is    not    approving   new   products   contal(t1ng,j   List    1    Inert 
unless  they  are   Identical    or  substantially   siallar  to  existing 
products.     Such   new  products   are  subject   to  the   regulatory  actions 
Just    described    for   List    1    inerts    including    listing    on   the    product 
label.      Identical    or  substantially  similar  products   containing 
List   2   inerts   are   also  being   registered.      Decisions   regarding 
new   uses   of  List   Z  products   are  made  on   a  case.by.case  basis. 
Jt(  noted   last  year,  the  Agency  ebw-  also   requires   a  atniaua  data 
set   to  evaluate  ell   new  inert   ingredients   and  new  food  uses   of 
existing   inerts. 

At   this   tiae,   the  Agency   Is  not   taking   any  particular 
regulatory  action   Involving   Inerts   on  Lists   3  and   4.   with   the 
exception    of    evaluating    proposed    new   uses    of    such    ingredients. 
As   the  Agency  deals   with   the  cheaicals  on  Lists   1   and  Z,   it  will 
extend   Its   efforts    to   these   other    Inerts, 
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Certlflcatlon   and  Tnlnlofl   ind   Proftslotnl   Applicator  ReglttraHoi 

Increasingly,   the  Agency   t»   adding   libel    rettrlctlons  to 
pettlcldei   ai  well   as  cliiilfying  «or<  pesticides   for  use  by 
certiried  applicators    In   order  to   reduce   risks  while  maintaining 
benefits  of  the  registration  standtrds   issuod   last   fisol   year 
and  tn  the  early  part  of  this  fiscal  jetr,  12  were  restricted 
(six  for  the  first   t1ne]   and  six   reaffirmed  fran  previous 
decision  making.      Restrictions,    however,    ere    only   effective    1f 
■e  can   reassure  the  public  that   persons   using  these  materials 
who   are  certified   are  well   trained   and   competent   and  use  these 
■aterlals   In  strict  conplianca  with   the   label.     When   I   testified 
before  you   last  year,    I  mentioned  the   recommendatlans  that   the 
Certification   and   Training    Task   Force    had    madft.  to   strengthen   the 
certification   and  training   program,   the  need   for  E||A  to  have 
flexibility  on  the   appropriate   level    of  supervision   a   certified 
applicator  must    exercise,    the   need    for   training    and   registration 
of  commercial   pesticide   applicators   and  the   ability  of   EPA  to 
require  examination   of   private  applicators   after   training  to 
establish  competence. 

Since   then,    the   Agency    has    aggressively    pursued  many   of 
these   reconnendatlans    admlnlstrat I v*J>   working   closely   wU.h    our 
JSOA  and  state   colleagues   and  many   user  organizations.     He  have 
finished   in    In-depth    review   of    all    state   certification    plans    and 
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W«  Mtll    follow  the  tt(te  plan   review  with 
review  of    applicator   tralnfng   prograat.      Theie 
conducted  by  the  stite  Cooperitive  Eitenilon   Si 
abjective  Is   to  M«k«  training  nor*   relevant   to 
regalatory  requlreaentt   at  well    is   responsive  ti 
This  weot   In  St.   Loali,   Missouri.   Extension  pasi 
trainers   frOB  throughout  the  nat 
regulatory  counterparts  to  disci 
In    applicator  training   prograns. 


state-by-st«ta 

■e  typically 

Mce.     Our 

>H  pesticide 
applicator  needs. 

Icide  applicator 
ar*  Meeting  with  their  state 
nd  plan   for  najor  lMprove«ents 


Priority  training  Materials   are   being   developed  by   Individual 
Extension   Services   working   cooperatively  with   tholr   State   regulstory 
counterparts.      These   projects    range    fron  an    interactive  coaputer 
for   training  of   an   applicator   in   a   remote  location,   aaterlals   for 
the  training   of   a  non-certified  coBnerclal    applicator   (auch   like 
what   was  conceived   In  HR   Z48Z),   to  a  model   caTlbritlon  kit   for 
pesticide  applicator  equipment. 

Also,  we  have   Initiated  a   process   to   revise  the  regulations 
which   laplenent   FIFRA  certification   provisions,      I   believe  that 
those   regulations,   now  alnost   10  years   old,   are  basically  very 
sound  but   need  upgrading  to  meet  the   requirements   of  changing 
technology  and  to  assure   a   continuing   level    of  competency  by 
certified  applicators. 

The  Administration    Is    seeking    over    »   It    million    increase 
In   grants   to  the  states   for  certification   and  training  which 
we   expect  nill    further  the  decade-old  partnerships  with  Exten- 
sion   and  the   states    for    applicator   certification   and   training. 
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One  concept   which  his  been   1nvasttg«ted,   Is   the  need  to 
sqjlre  persons  Mho  coaaerclally  ipply  any  pesticide  to  be 
rained  and  registered  by  a  state.      The  present   certification 
slon  of  FIFRA  applies   only  to  those  persons  vho  apply  or 
upervUe  the  application   of   restricted  use  pesticides.      I 
Have  that   the  concepts   contained   in   last  year's  HR  2*82 
r   certif icatlen,    training,    and    recordkeaping    far   coB»arcia1 
sttcida   applicators    respond  to  this   concern  Mlth  two  notable 
cepttons.      First.    I    do  not   believe   that    the   training   of   a    person 
tomatlcally  translates   into  competence  unless  there   is   a  clear 
thority   for  testing.      Second,   I   believe,   that   to  be  most   effective 
iver  ti>e.   the  Agency   should  have   diseratfon  through   ruIeMakIng 
0   adjust   Its  certification   and  training   requtrenents  to  esergency 
echnoTogles   and   special    needs.      I   should  add  that^over  the  past 
ear  there    has    been    an    entraordl nary    level    of   cooperation    fro*  a 
umber  of   user   groups  with   EPA,   the  states   and  Extension   Services, 
o  develop  and   deliver  quality   pesticide  training  to  those  who 
re  employed  by  thetr   industry.      However,   it  would  be  useful 
ot    only   to  encourage   the   training    but    also   to    ascertain   the 
oiapetency  of   the  trained  individual. 

Nearly   30  states,   on   their   own   Initiative,   require  testing 
or   initial    certification   of   private   applicators   and  37   states 
give   reexaminations    at    least    as    an    option   to   training    for   re- 
ert If Icatlon.      1   would   like  to  encourage   other   states   to  tnpose 
pproprlate   testing   requirements   for   private   applicators   and  to 
How  EPA  to   test    in   the   States    In   which    it    runs    the   certification 
nd  training. 
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Faraworfcer    Safety 

During  the  past  year,   the   rarnaorker   safaty   prograa  hai 
published   and   distributed  widely   a   safety   aanual    for    non- 
certlfted  pesticide  mixers,   loaders   and   applicators.     This 
■anual   coMplenents   the  early   safety  manual    developed  for   field 
Horkers   ahich   has   been  used   in  training  prograas  throughout  the 
country.      In    addition,    a    targe  nuUi^colored   poster   on    personnel 
protective  clothing   requireitents   Mas   developed.   In  conjunction 
aith   HACA.   and   distributed  widely  through   NACA,   USDA  and  by  EPA. 

A  Pesticide  Farm  Safety  Center  has   been  established  at  the 
llnlverilty  of  California.  Davis.   California.      The  center  will 
perfora   research,   training   and   inforaatlon   system  projects   on 
pesticide  safety.     A  ten   person   advisory   panel' to  the  center 
■as    recently    formed    and   will    meet    for   the    first   tlfie   during   23- 
t*  April,    1987.      The  panel    Is   Bade  up  of  nationally   knoan 
technical    experts,   state   representatives   and  farmworkers. 

The  Worker  Protection   Standards   for  Agricultural    Pesticides, 
published    in    197*.    are   being    revised   to   provide    broader    and 
■ore   comprehensive  coverage  to  workers,   enhance  the  enforceability 

reasonable  costs  to  growers.  The  draft  KPRN  Is  expected  to  be 
published  in  the  Federal  Register  In  July  19B7  and  should  draw 
considerable  coaments  from  Interested  groups.  The  Final  Rule 
is   expected  to  be   Issued   In  July   19SS. 
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Ground  Wtter 

The  Agincy  has   several    aetlvltlat  undarMay  dtsfgnad   as 
part   of  the  Ageney'i   goals   for  protaction   of  ground  wattr.  to 
gather  data  needed  to  assess   the  prob1e«,   and  to  reach   appropriate 
regulatory   decisions. 


I.  AaM 


I   Chewii 


In  Ground  Water   Strategy 


EPA  Is  developing  a  strategy  document  Mapping 
Agency's  approach  to  regulating  pesticides  and  fer 
have  the  ability  to  reach  ground  aater.  The  strat 
such  issues  as  the  goal  for  protection,  what  water 
and  the  federal  and  state  roles  for  achieving  the 
Agency  held  one  national   conference  to  dlscuss'so* 


ers  which 
tgy   aay  cover 
to  protect. 

loal.      The 
of  these 


expecting  to   1 


public   coMMCnt    this    Spring, 
Z.   national   Pesticides   in  M< 


■   Sui 


In  addition  to  the  Strategy,   the  Office  of 
and  the  Office   of  Drinking  Uater  are   iBpleaentii 
estimate  the  national    level    and   distribution   of 
In  community   systea  and   rural    donestlc  wells,   ai 
relationship  between   hydrogeologic   characterist 
use   of   pesticides,   and   residues   In   welt   water. 
about  GO  pesticides   plus   their  aetabolltes,   nit 
which   EPA  believes   could   leach   fro>  noraal    agricultural   use.     A 
pilot    in  the  States   of  California.   Minnesota,   and  Mississippi   has 
already  begun. 


'astlclde  Prograns 
survey   to 
ticlde  residues 


1    look   for 
ind   VOCS 
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3.  «gg1str«tton 

All   naw  pasttcldes   now  coning   on  ttie  narkat   to  b%  used 
outdoors   ire  carefully  examined   for  their   potential   to   leach   to 
ground   Mater,     Each   pesticide   li   regulated   accordingly.      The 
Agency   has   rejected  the   registration   of   several    chemicals   for 
SOB*   or  a11   of  the  uses   proposed,   or  has   pernltted  conditional 
registration  only   under   carefully  nonttored  conditions. 
NoH  chemicals   coning   on  the  narket   nust   be   supported  by   a  full 

4.  Hereglstratlon 


EPA   required   the    submission    of    environmental    fate   data   for 
approxinately  90  chenlcals   which  were   In  notices   Issued   tn   1984, 
Ttte   short-term   (1  year)   data   are  now  in  for  most   chemicals, 
and   the  Agency  is    awaiting  field   dissipation   (Z  year)   studies 
on    a    number   of    these.      In    addition,   through    the    registration 
standards    process   the   Agency    Is    examining  the    potential    for 
old   chenlcals   to   leach   Into  ground  water.      The   review  can 
result    In   continued    registration   with    up-to-date    data 
requlrenents   and    labeling   through    registration    standards,    a 
more   Intensive   look    at    risks    and    benefits    through    special 
review,    or   cancellation    of   the    products'    use.      A   sumary    of 
■ajor   proposed  and   final    actions  which   are  based   In  part   on 

*     Special   Reviews    for: 

•  aldlcarb 

•  alachlor 

°    cyanazlne 

•  1,3-dlchl oropropene    (Tel  one) 


,y  Google 


*      Cane*) 1 tt Ions    tnd   suspensions    rasultlng  In   part    froK 
ground   vatar  concerns    for; 

•  OtCP 

*  EDB 

5,      Bulenafclng 

The  Agtncy    Is    also   dtvelopfng    a    regulation    specifying   the 
conditions   under  Hhlch   It  Mt11    restrict   the   use  of  a   pesticide  to 
certified   applicators    because    of   ground  water   concerns.      He   expect 
to  propose  tills   rule   In  February   1988. 

In  conclusion,   those   Issues  which  the  Agency   and  others 
Identified   last  year   as  critical — efficiency   In  the   rereglstra- 
tlon   and  special    review  programs,   Inerti   regulation,   coMpetency 
of  certified   applicators,   adequate  enforcoBent.^authorlty  and 
realistic   fee  structures   reaaln  key   Issues.      Hew   Vwues 
concerning  disposal    and   Indeanlf Icat Ion,   ground  water,   and 
tolerances   have  arisen   and   are  being  addressed.      The  Agency  has 
developed  strategies   to  deal   with  these   Issues   and   Is  aovlng 
ahead.      If    legislation    Is    going   to   be   enacted,    tt    should   in- 
corporate the   reconnendat ions   on   Indeanlflcat Ion,   disposal 
and   registration  fees. 

Hith  these  con«enti  I  conclude  ny  prepared  stateaent.  I 
vid  ay  staff  are  ready  to  provide  any  technical  assistance  you 
■•y   need    in   dealing  with    these   issuet. 
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FEDERAL  INSECTICIDE,  FUNGICIDE,  AND 
RODENTICIDE  ACT 


WEDNESDAY,  JUNE  10,  1987 

House  of  Representatives, 
SuBCokonTTSE  ON  Department  Operations, 

Research,  and  Foreign  Agriculture, 

Committee  on  Agriculture, 

Washington,  DC 
The  subcommittee  met,  pursuant  to  notice,  at  10:05  a.m.,  in  room 
1300,  Longworth  House  Onice  Building,  Hon.  George  E.  Brown,  Jr. 
(chamnan  of  the  subcommittee)  presiding. 

Present:  Representatives  Panetta,  Glickman,  Stenholm,  Hatcher, 
Stagers,  Espy,  Rose,  Roberts,  Coleman,  Morrison,  Gimderson,  and 
Grandy. 
Also  present:  Representative  Tallon,  member  of  the  committee. 
Staff  present:  Phillip  L.  Freias,  counsel;  Charles  R.  Rawls,  associ- 
ate counsel;  Vemie  Hubert,  assistant  counsel;  John  E.  Ht^an,  mi- 
nority counsel;  Glenda  L.  Temple,  clerk;  William  A.  Stiles,  Jr.,  Tim- 
oUiy  J.  Galvin,  James  A.  Davis,  and  John  J.  Aguirre. 

OPENING  STATEMENT  OF  HON.  GEORGE  E.  BROWN,  JR.,  A  REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 
Mr.  Brown.  The  subcommittee  will  come  to  order. 
Our  first  witness  isn't  here  yet,  but  I  am  going  to  begin  the  hear- 
ings with  an  opening  statement,  which  I  am  sure  all  of  you  are 
waiting  for  with  bated  breath. 

Today  marks  the  start  of  3  days  of  hearings  by  this  subcommit^ 
tee  on  legislative  changes  needed  to  the  FIFRA.  It  is  my  fervent 
hope  that  this  activity  will  also  mark  the  end  of  a  6-year  quest  to 
amend  FIFRA,  a  quest  in  which  I  have  felt  like  Don  Quixote  or 
Sancho  Panza,  depending  upon  whether  I  have  been  chairman  or 
ranking  Democrat  on  the  subcommittee. 

We  have  heard  clearly  from  the  EPA  a  number  of  times  on  their 
l^[ulative  needs,  most  recently  on  April  7,  of  this  year. 

This  set  of  hearings  is  being  held  to  hear  from  congressional. 
State  and  public  witnesses  on  the  needs  and  desires  by  various  par- 
ties to  finish  this  task  of  updating  and  improving  FIFRA. 

Specifically,  the  subcommittee  is  interested  in  hearing  about  Einy 
changes  in  opinion  or  in  the  perceived  need  for  legislation  which 
have  occurred  since  our  near  success  of  last  October. 

The  subcommittee  has  a  number  of  bills  pending  before  it,  the 
m^r  one  being  H.R.  2463,  introduced  by  the  chairman  and  rank- 
ing minority  member  of  the  full  committee,  along  with  10  other 
(47) 
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memben  of  the  committee.  This  bill  is  not  perfect,  nor  was  the  bill 
from  which  it  is  drawn,  the  bill  which  passed  the  House  on  Oddbet 
16,  1986. 

[H.R.  2463  appears  at  the  conclusion  of  the  hearing.] 

Mr.  Bkown.  I  know  that  there  are  many  groups  and  individuals 
who  do  not  enthusiastically  endorse  the  ai^roaches  embodied  in 
this  legislation.  I  can  empathize  with  tiiese  people  because  I  feel 
the  same  way. 

But  I  am  convinced  that  my  desires  to  fix  every  statutory  Btraj 
end  must  wait,  if  in  fixing  every  prt^lem  we  endanger  the  chances 
for  the  paasa^  of  the  central  provisions  of  the  buL  These  provi- 
sions would  give  EPA  the  mandate,  the  authority  and  the  resources 
to  bring  our  pesticide  health  and  safety  data  up  to  date  in  a  timely 
fashion. 

The  inability  of  the  Federal  Government,  after  15  years,  to  give 
informed  answers  about  the  health  and  s^ety  of  currently  regis- 
tered pesticides  is  both  a  national  disgrace  and  an  economic  disas- 
ter. 

It  is  a  disgrace  because  the  task  which  we  give  to  E3*A  in  HJL 
2463  was  given  to  them  in  1972  when  the  aj^ncy  was  charged  to 
reregister  the  pesticides  in  use  at  that  time.  With  inadequate  fund- 
ing, agennr  mistakes,  and  inappropriate  congreesional  meddling, 
we  ere  still  waiting  for  that  work  to  be  completed,  with  only  two  ^ 
the  600  active  ingredients  to  be  reregistered  at  year's  end. 

It  is  a  disaster  as  the  farm  and  food  sector  gets  rocked  by  one 
emergency  after  another  driven  by  the  sudden  discovery  that  a  pes- 
ticide used  for  ^ears  causes  tumors  in  rats,  or  leaches  into  ground 
water.  With  hi^  public  concern,  inadequate  health  and  safet? 
data,  €md  a  slow  Federal  response,  the  farm  and  food  industries  are 
subjected  to  wide  swings  in  public  reaction  and  to  a  checkerboard 
pattern  of  regulation  as  various  Stetes  move  to  fill  the  regulatory 
void.  „„„ 

For  those  who  think  that  the  proposed  changes  in  FIFRA  pend- 
ing before  the  subcommittee  do  not  go  far  enough  to  address  public 
concerns.  I  caution  you  to  avoid  losing  the  needed  cbangee  to 
FIFRA  which  are  possible  in  this  Congress. 

With  an  election  year  coming  up  and  a  new  administration  in 
ofTice  the  year  after  that,  if  we  miss  this  opportunity  to  act,  it  may 
be  1990  before  we  are  able  to  address  this  issue,  and  that  is  too 
long  to  wait. 

For  those  of  you  who  think  that  these  changes  go  too  far,  I  cau- 
tion you  to  avoid  delay  as  well.  If  you  think  that  a  delay  in  ad- 
dressing this  issue  serves  your  cause,  think  again.  Think  instead 
about  more  Stetes  regulating  larger  parts  of  your  activities  in  re- 
sponse to  solid  public  concern  driven  by  delays  in  the  Federal  regu- 
latory system.  And  imagine,  as  well,  what  l^islation  might  emerge 
from  Congress  in  1990  if  we  fail  to  address  these  problems  today. 

And  for  those  on  all  sides  who  have  said  that  the  problem  is  one 
of  resources,  I  must  note  that  very  few  of  you  bothered  to  appear 
before  Mr.  Boland's  Awropriations  Subcommittee  which  has  been 
dealing  with  EPA's  funding  for  the  next  fiscal  year. 

Mr.  Roberto  euid  I  did  appear  earlier  this  year,  asking  for  full 
funding  of  the  Pesticide  Prt^ram.  Yet  very  few  other  individuals  or 
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groups  appeared  asking  for  adequate  EPA  resources  to  deal  with 
the  problems  which  we  face. 

I  am  not  going  to  be  very  accepting  of  testimony  stressing  the 
fanding  needs  from  groups  who  have  not  taken  the  time  to  do 
sometmng  about  the  issue. 

Finally,  before  we  begin  this  hearing,  1  want  to  acknowledge  the 
efforts  of  our  former  colleague,  Berkley  Bedell,  who  toiled  so  hard 
and  got  us  so  close  to  finishing  this  task.  Without  his  efforts,  we 
would  be  months,  if  not  years,  behind  our  current  pace. 

And,  of  course,  I  would  also  like  to  pay  tribute  to  our  distin- 
guished rankii^  minority  member,  Mr.  Roberts  of  Kansas,  who, 
while  I  was  taking  a  2-year  sabbatical  from  these  efforts,  persisted 
in  his  valiant  effort  to  bring  about  constructive  changes  in  this  leg- 
islation, and  he,  if  anyone,  is  entitled  to  be  even  more  frustrate 
than  I  am.  Mr.  Roberts. 

OPENING  STATEMENT  OF  HON.  PAT  ROBERTS,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  KANSAS 

Mr.  Roberts.  Thank  you,  Mr.  Chairman. 

I  want  to  commend  you  for  calling  this  hearing  today.  It  has 
been  rather  frustrating.  I  don't  know  if  we  represent  Don  Quixote 
and  Sancho  so  much^i  maybe  Lewis  zmd  Clark,  still  trying  to 
blaze  the  trail  in  the  FIFRA  wilderness. 

I  would  say  that  this  subcommittee  hets  a  great  deal  of  important 
business  in  regards  to  Department  oversight  on  how  the  USDA  is 
doing  its  business  in  regards  to  the  export  picture,  and  so  it  is  not 
without  suffering  some  lost  opportunities  that  we  really  devote  so 
much  time  to  reauthorizing  and  hopefully  reforming  a  national 
pesticide  r^ulation  statute,  i.e.  FIFRA. 

But  I  don't  think  we  should  dismiss  so  lightly  the  chance  to 
really  capitalize  on  all  the  work  that  the  chairman  has  mentioned, 
more  especially  Mr.  Bedell,  my  good  friend  and  former  colleague, 
and  that  all  of  us  invested  in  FIFRA  over  the  last  2  years. 

I  referred  in  my  eeu-lier  testimony,  when  we  had  Dr.  Moore 
before  us,  that  it  v/as  a  bridge  that  wets  constructed  very  carefully, 
with  much  difficulty,  over  troubled  waters.  And  so,  it  is  with  a 
guarded  sense  of  hope  that  I  really  commit  myself  to  these  efforte. 
It  is  a  job  that  must  be  done. 

In  April  of  this  year,  the  subcommittee  heard  from  EPA's  Dr. 
Jack  Moore,  as  I  said  before,  on  the  status  of  their  pesticide  regula- 
tory programs.  At  that  time  I  was  pleased  to  hear  Dr.  Moore  actu- 
ally  confirm  the  fact  that  we  don't  have  to  pass  a  revamped  FIFRA 
bill  in  order  for  EPA  to  continue  business. 

Now,  maybe  not  business  as  we  would  all  tike  to  see  it,  but  at 
least  business.  What  we  have,  actually,  is  a  choice  of  how  we  want 
to  improve  upon  EPA's  present  pace  of  work. 

We  can  amend  FIFRA,  and  preferably  with  the  same  language  as 
last  October's  compromise  and  reform  bill,  or  we  can  increeise  the 
resources  through  appropriations.  And  as  the  chairman  has  indi- 
cated, both  of  us,  in  a  united  effort,  did  just  that. 

If  we  can't  get  the  compromise  language  of  last  year  through  the 
House,  then  I  suggest  veir  strongly  that  we  must  increase  the  level 
of  funding  for  the  pesticide  regulatory  programs  in  the  EPA. 
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Mr.  Cheiirman,  I  quite  concur  with  your  asseaement.  We  simply 
cannot  wait  until  1990.  Now  is  the  time.  And  I  would  also  like  to 
associate  myself  with  your  remarks  in  regard  to  the  parties  a>n- 
cemed. 

Each  and  every  time  we  consider  legislation  in  the  House,  or  for 
that  matter  in  some  committee  or  subcommittee  level,  we  have 
those  who  will  prefer  an  issue  and  those  who  will  prefer  a  bill.  It  is 
time  to  have  a  FIFRA  bill. 

I  thank  the  chairman  for  his  untiring  efforts. 

Mr.  Brown.  Thank  you  very  much,  Mr.  Roberts. 

Mr.  GlickmEin,  do  you  have  any  statement? 

Mr.  Glickman.  No,  Mr.  Chairman. 

Mr.  Brown.  We  welcome  the  distinguished  Member  of  Congress, 
the  Honorable  Denny  Smith  from  Or^on,  who  has  had  some  expe- 
rience with  the  operations  of  the  EPA  program. 

STATEMENT  OF  HON.  DENNY  SMITH,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  OREGON 

Mr.  Smfth.  Thfink  you,  Mr.  Chairman.  I  appreciate  the  opportu- 
nity to  appear  before  the  subcommittee  this  morning  to  discuss 
H.R.  1771,  the  bill  I  introduced  to  amend  the  emergency  suspension 
procedures  under  FIFRA. 

I  would  like  to  discuss  briefly  the  events  that  led  to  the  introduc- 
tion of  this  legislation. 

I  represent  the  Fifth  District  in  the  State  of  Oregon,  much  of 
which  is  well  suited  for  the  production  of  specialty  crops,  too  oflen 
referred  to  as  minor  crops.  While  they  may  be  minor  to  bureau- 
crats in  Washington,  DC,  they  are  crucial  to  Oregon's  economy. 
They  are  vital  to  the  State's  food  processing  industry,  which  has  an 
average  annual  employment  in  excess  of  23,000  people. 

Last  October,  the  Environmental  Protection  Agency  issued  an 
emergency  suspension  of  all  products  containing  dmoseb.  I  am  not 
here  to  debate  the  validity  of  that  decision.  My  concern  is  with  the 
cavalier  treatment  of  specialty  crops  throughout  this  entire  emeiv 
gency  suspension  process. 

I  have  submitted  for  the  record  certain  documents  issued  by  EPA 
on  dinoseb.  I  would  like  to  highlight  certain  statements  that  show 
the  problems  faced  by  specialty  crop  producers  under  FIFRA. 

Id  the  emergency  suspension  order,  which  appeared  in  the  Octo- 
ber 14,  Federal  Register,  EPA  grossly  underestimated  the  economic 
impact  of  a  dinoseb  suspension  on  crops  that  are  vital  to  ihe  North- 
west's economy. 

EPA  estimated  the  annual  nationwide  impact  on  berries,  snap 
beans  and  green  peas  at  $1.7  million.  Several  grower  associations 
estimated  the  impact  on  the  Northwest  alone  at  $36  million  annu- 
ally for  these  same  crops. 

When  I  Questioned  EPA  officials  about  this  disparity,  their  re- 
moaae  was  that  the  Eigency  simply  does  not  have  good  economic 
data.  What  I  find  most  disturbing  is  that  they  apparently  did  not 
even  attempt  to  get  good  data  on  these  crops. 

EPA  issued  a  warning  about  dinoeeb  use  on  August  28,  1986.  Six 
weeks  elapsed  between  the  warning  and  the  emeigency  suspension. 
During  thai  time,  however,  EPA  officials  didn't  even  attempt  to 
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contact  USDA  for  economic  impact  information.  E^A  even  failed  to 
c<msult  its  own  R^on  10  ofHce  in  Seattle,  Washington,  to  deter- 
mine the  economic  impact  on  the  Paci^c  Northwest. 

As  you  know,  an  emergency  suspension  is  based,  in  peut,  on  an 
analysis  of  risks  versus  benefits.  When  the  benefita  are  so  grossly 
underBtated,  the  entire  equation  is  tilted. 

The  Pacific  Northwest  was  especially  hard  hit  by  this  suspension. 
Dinoeeb  was  used  almost  exclusively  on  several  crops  for  broadleaf 
control  and  as  a  dessicant.  Because  dinoseb  had  been  labeled  since 
1948,  there  was  little  existing  research  about  possible  altemaUves. 
The  re^on's  climate  and  soil  conditions  reduced  the  effectiveness 
of  many  of  the  alternatives  suggested  by  EPA. 

The  emergency  suspension  procedure  is  rarely  used,  and  there 
was  some  initial  confusion  about  the  options  available  to  growers 
seeking  to  restore  dinoseb  use.  It  was  determined  that  growers 
could  request  what  is  known  as  a  Subpfirt  D  hearing.  In  order  for 
such  a  hearing  to  be  granted,  there  had  to  be  new  evidence  submit- 
ted that  was  not  available  to  EPA  at  the  time  the  emergency  sus- 
pension was  ordered. 

On  February  18,  EPA  granted  the  request  of  the  Dry  Pea  and 
Lentil  Association  for  a  Subpart  D  hearing  for  dinoseb  use  on  these 
crops  in  Washington  and  Idaho.  On  April  1,  1987,  the  EPA  subse- 
quently denied  the  requests  of  several  associations  for  Subpart  D 
hearings  for  dinoseb  use  on  snap  beans  and  green  peas  in  Oregon, 
Idaho  and  Washington. 

I  applaud  the  EPA'a  willingness  to  grant  a  hearing  to  the  Dry 
Pea  and  Lentil  Association.  I  do  believe,  however,  that  the  differii^ 
treatment  given  the  two  requests  bears  further  investigation  1^ 
this  subcommittee. 

I  would  like  to  concentrate  on  the  denial  of  the  Subpart  D  hear^ 
ing  for  snap  beans  and  green  peas. 

In  issuing  the  denial,  EPA  claimed  that: 

While  there  w&s  expected  to  be  a  minor  impact  due  to  the  unavailability  of  dino- 
■^  for  snap  beans,  the  agency's  recognition  of  uncertainty  concerning  the  relative 
efficacy  of  alternatives  carried  with  it  the  implication  that  the  impacta  could  be 
more  substantial. 

Despite  these  uncertainties  and  implications,  EPA  had  estimated 
that  the  impact  would  be  $477,000  annually.  Yet  EPA  was  unwill- 
ing to  accept  data  showing  a  $4  million  impact  in  the  Northwest  as 
a  new  evidentiary  submission. 

Even  more  appalling  is  the  statement  in  the  denial  recommenda- 
tion that: 

Tlie  acreage  designated  for  green  peas,  snap  beans  and  lima  beans  could  be  used 
for  other  crops  during  all  or  part  of  the  relevant  planting  and  growing  seasons, 
tberetqr  mitigating  the  economic  impact  of  the  unavailability  of  dinoseb. 

This  shows  a  total  lack  of  understanding  of  the  market  condi- 
tions faced  by  farmers  and  of  the  contractual  agreements  between 
most  row  crop  fetrmers  and  cooperative  processors. 

I  would  also  like  to  note  that  EPA's  own  R^on  10  office  recom- 
mended granting  the  Subpart  D  hearing  on  these  crops,  citing 
severe  economic  effects  on  the  Northwest  farmers. 

Having  exhausted  all  of  their  administrative  options,  the  growers 
of  the  Northwest  were  forced  to  see  injunctive  relief. 
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On  April  15,  Circuit  Court  Judge  James  Redden  ruled  in  favor  of 
the  growers.  In  issuing  his  order.  Judge  Redden  stated  that  EPA 
Administrator  Lee  Thomas'  "action  in  suspending  the  use  <^  dino- 
seb  on  the  foregoing  crops  was  arbitrary,  capricious,  and  an  abuse 
of  discretion  and  further  that  the  suspension  order  was  not  issued 
in  accordance  with  the  procedures  established  by  law." 

The  Ninth  Circuit  Court  of  Appeals  has  just  denied  a  request  for 
an  immediate  stay  of  this  injunction. 

It  is  unfortunate  that  Northwest  growers  were  forced  to  seek 
relief  in  the  courts.  However,  under  current  emei^ncy  suspension 
procedures,  they  have  no  rights. 

Only  the  chemical  companies  that  are  r^istrants  have  the  right 
to  request  an  expedited  heeu-ing  once  the  emergency  suspension  has 
been  ordered.  Should  the  chemical  companies  decide  to  forego  the 
expedited  hearings,  as  they  did  in  the  case  of  dinoseb,  farmers  face 
the  cumbersome  process  outlined  above  in  seeking  to  restore  use, 
even  temporarily. 

My  bill,  H.R.  1771,  would  allow  those  persons  adversely  affected 
to  request  an  expedited  hearing  to  modify  an  order.  This  bill  would 
simply  bring  the  emergency  suspension  procedures  under  FIFRA  in 
line  with  ot^er  procedures  regarding  changes  in  label  requirements 
or  the  cancellation  of  pesticide  r^istrations. 

The  term  "persons  adversely  affected"  is  identical  to  the  wording 
in  the  regular  suspension  procedure.  The  term  is  broad  enough  to 
allow  processors  to  represent  their  growers  in  requesting  such  a 
hearing. 

This  bill  is  by  no  meEuis  a  solution  for  all  the  pn^lems  faced  by 
specialty  crop  producers  under  FIFRA.  I  know  that  the  subcommit- 
tee is  well  aware  of  these  problems,  and  I  support  your  efforts  to 
address  them. 

The  bill  would,  however,  protect  the  rights  of  all  farmers  under 
the  emei^ency  suspension  procedure.  Although  this  procedure  has 
rarely  been  used,  EPA  is  under  increasing  pressure  to  complete  the 
reregistration  of  over  400  chemicals,  and  may  resort  increasingly  to 
this  procedure. 

No  one  wants  an  unsafe  environment.  But  under  procedures  that 
weigh  risks  eigainst  benefits,  we  must  be  sure  that  the  information 
on  both  sides  of  the  equation  is  accurate. 

We  must  also  ensure  that  those  whose  livelihoods  may  be  threat- 
ened by  administrative  actions  have  the  right  to  be  a  part^  to  such 
actions. 

That  completes  my  testimony,  Mr.  Chairman,  and  I  have  a  list  of 
documents  that  I  would  like  to  have  submitted  for  the  record  on 
the  dinoseb  case,  to  be  included. 

I  would  be  happy  to  answer  any  questi<HiB  you  might  have. 

[The  pr^Mxed  statemrat  of  Mr.  Denny  Smith  t^Oregtm  am>ear8  at 
the  conclusion  of  the  hearing.] 

Mr.  B«owN.  Without  c4>jection,  I  would  like  to  submit  prepared 
statements  from  members  of  the  committee  for  the  rscmtl. 

[The  prepared  statements  of  Mr.  Robert  F.  Smith  of  Or^ion  and 
Mr.  Grandy  follow:] 
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TBBTUIOMT  OF  THE  HOHORABLB  BOBBBT  F.  (BO»  BMirB,  OB 
ai.  ttri,  TBB  FBOBRAL  PBSriCIDB  PBOaSAH  IMPBOVBHUrr  ACT 

I  Mi  p«t«ful  to  the  Chainnin  of  the  Subeomniitte  for  the  opportunity  to  totify 
on  what  ti  for  ny  district,  an  estremely  importait  snendnent  to  the  Fedefal 
InMctieide,  Fungicide,  snd  Ro<Ienticide  Act.    The  Saeond  Congressioral  Diatrlet 
of  Or«gon  ia  tha  third  largert  district  in  the  natioa     Covering  two-thlrdi  of  the 
SUta  of  Oregon,  roughly  74,000  aquare  niles,  it  ia  a  broad  and  rugged  area. 

E>aspite  the  far  ftung  atetus  of  the  area,  the  cltiMn*  of  Oregon  have  made  the 
deaert  Moom  end  prosper.    It  is  for  this  reason  that  I  have  rtioeen  to  be  an 
original  co-sponsor  of  ILR.  1171.    The  failure  to  control  pests  and  noiioua  weeda 
on  the  55  percent  of  my  district  that  is  owned  and  adnlnistered  by  government 
B  threatens  the  future  and  vitality  of  the  area. 


1.)  Federal  agencies  may  use  registered  pesticides  as  prescribed  on  the 
label,  unlew  the  Administrator  of  the  Environmental  Protection  Agencies  (EPA) 
determines  that  missing  or  deficient  data  is  sufficiently  Important  to  warrant  a 

>ion  or  caneellatioa 


a.)  The  research  and  analysis  done  t>y  BPA  when  registering  pesticides  is 
an  Environmental  Impact  Statement  (BIS),  end  that  researcdi  may  be  inecvporalad 
by  reference  and  relied  on  in    any  federal  document  developed  in  compliance 
with  the  National  Environmental  Policy  act  of  1960. 


These  dari  float  ions  are  not  necessary  in  moat  parts  of  the  country.  However,  in 
aoMe  federal  district  courts,  individual  judges  have  not  Iwen  sure  that  researieh 
done  under  FIPRA  satisfies  the  testing  requirements  of  the  Hational 
Environmental  Policy  Act. 

Clarification  is  desperately  needed,    I  contend  that  it  is  not  good  environmental 
policy  to  have  federal  agencies  review,  let  alone  conduct,  detailed  scientific 
research.    The  agencies  do  not  receive  appropriations  for  research,  nor  do  they 
have  proper  facilities  or  manpower. 
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Noxloua  weedi  In  Oregon  ooat  the  Hate  over  $80  ■lllion  «  year  In  lost 
■frieultural  produotion.    The  fuapeiulon  of  current  eontr«d  propanw  to  fedlltat* 
judicial  review*,  will  allow  weed  infcMatlona  on  mIDIom  of  aeree  of  fovamneot 
pound.     Proximity  to  weed  Infested  federal  land  juit  about  fuaranteei 
Infestation  of  private  faripe  and  ranehet. 

How  can  we  u  leglalaton  Joetify  audi  wittful  nesllgenee  and  disregard  for  a 
■eetor  of  aoelety  that  la  already  facing  enor*oui  dtffieuItiesT     Are  nosiou*  weed 
control  progreraa  being  auapended  In  order  to  Mve  lives,  protect  vital  veelea  of 
eninal*  or  ptanta,  or  prevent  eataitrophle  envlronaental  ditraptionf    I  do  not 
believe  ao.     Weedi  are  apresding  uncontrolled  wrrile  we  wait  for  the  Bureau  of 
Land  Management  (BLH)  to  ooevlete  research  and  paperworit  that  wil)  yield  no 
new  Inforieatlon  beytrnd  that  which  was  already  diecovered  when  EPA  registered 
the  pesticide  in  the  first  piece. 

It  oust  also  be  noted  that  the  coat  of  this  researeh  is  est ronoia leal.    The  BLH 
eHlnates  that  it  may  coat  as  much  aa  $5  million  per  compound.    To  Illustrate 
what  that  may  add  up  to,  1  call  your  attention  to  the  Federal  Poreit  VegaUtfoa 
Management  Program,    That  program  uses  14  different  eoapounds  worth  tit 
nillion  of  required  research  before  the  program  can  continue.    To  add  to  the 
problem  the  process  could  take  five  to  seven  year*  to  eompleteh    The  timber 
lost  during  that  period  Is  estimated  at  a  value  of  $31.7  mitlion  annually. 

There  are  numerous  governraent  pesticide  programs  that  could  be  affected  in  the 
tame  manner.    Tim  Animal  and  Plant  Bealth  Inspection  Service's  grasshopper 
program  could  be  auapended,  the  Drug  Enforcement  Admlntareliam's  marijuana 
control  could  be  halted,  and  the  Forest  Servlee't  aeedllng  protection  could  come 
to  a  Btandatill.     All  of  this  at  tremendous  cost. 

In  order  to  have  a  reasonable  pesticide  policy,  confusion  of  the  type  addressed 
bf  this  bill  must  be  oleered  away.    I  urge  the  suboommlttee  Chairman,  Ranting 
Member,  end  all  members  of  the  sutwommtltce  to  seriously  consider  this 
import siA  amendment. 
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Pbmpamkd  Statxhcnt  or  Hon.  Frxd  Grandy,  a  Rkprxsentativk  in  Comorbss  Pbou 
Tm  Stats  or  Iowa 

Mr.  Chairman.  Ab  a  new  member  of  this  panel,  I  appreciate  your  leadership,  as 
well  aa  that  of  the  ranking  minority  member,  Mr.  Roberts,  in  taking  the  lead  on 
FIFRA. 

After  nearly  achieving  a  m^for  reform  and  multiyear  reauthorization  in  the  99th 
Congrena,  we  are  now  provided  another  opportunity  to  reauthorize  the  Federal  In- 
•ectKide.  Fungicide,  and  Rodenticide  Act  (FIFRA). 

1  believe  it  u  eeaential  to  pass  comprehensive  pesticide  legislation,  which  provides 
for  the  continued  availability  and  use  of  pesticides,  and  at  the  same  time  provides 
protectioa  to  our  environment.  I  assure  you  Mr.  Chairmen  that  I  wUl  support  aO 
effinia  t^  thia  panel  to  report  responsible  FIFRA  legislation. 

With  some  reservations,  I  will  support  the  October  16,  compromise  and  work 
toward  its  passage.  However,  I  do  have  concenu  about  the  entire  issue  of  ground 
water.  As  the  members  of  this  panel  know,  Iowa  addressed  the  iaaue  of  ground 
water  1^  r"'p"'ig  a  comprehensive  ground  water  bill  in  May  of  this  year. 

It  is  my  belief  that  we  have  a  responsibility  to  debate  the  question  of  the  proper 
Federal  role  in  connection  with  ground  water.  The  ultimate  impact  of  ground  water 
legislation  on  American  Agricutture  makes  it  imperative  that  the  House  Agricul- 
ture Committee  give  this  issue  the  highest  priority.  I  will  be  sending  to  the  chair- 
man and  ranking  minority  member  letters  requesting  that  thia  panel  hold  separate 
faearings  on  the  entire  issue  of  ground  water. 

It  ia  my  recommendation  that  these  hearings  be  held  separate  from  the  general 
hfritiga  on  the  reauthorization  of  FIFRA.  1  will  also  be  inquiring  as  to  the  feasibili- 
^  of  holding  a  DORFA  field  hearing  in  Iowa  on  the  issue  of  ground  water. 

Ground  water  ia  not  an  issue  in  which  we  can  hide  our  collective  heads  in  the 
■and.  lliis  panel  has  a  responsibility  to  become  the  information  gatherers  on  ground 
irater  and  addreea  the  various  concerns  that  are  increasingly  expressed  on  this 
JHue.  Iowa  will  not  be  the  only  State  that  has  ground  water  on  the  legislative 
agenda;  however,  the  role  that  the  Federal  Government  plays  in  setting  national 
standards  should  bc^in  with  this  panel.  I  strongly  urge  this  subcommittee  to  take 
tbe  congressioDal  lead  in  exploring  the  options  avulable  at  the  Federal  level. 

I  look  forward  to  working  with  all  members  on  the  critical  issues  contained  in 
this  important  legislation. 

Mr.  Bkown.  Without  objection,  the  documents  will  be  accepted 
as  a  part  of  the  record. 
[The  information  follows:] 
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List   of  DocumentB  Submlctecl   an 


2)   Statement  made  by  the  Scientific  Advisory  Board  of  EPA  o 


5)  Follow-up  questions  from  Lee  Thonsa  to  Dr.  Moore  on  his  reccenendatln 

6)  Response  o£  Dr.  Koore  to  Lee  Thomaa'  questlona 


rating  Injunctlvt 
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Mr.  Brown.  Mr.  Glickman,  do  you  have  any  questions? 

Mr.  GucKMAN.  No,  Mr.  Chairman. 

Mr.  Bbown.  Mr.  Alarlenee. 

Mr.  Marlenee.  No.  Thank  you,  Mr.  Chairman. 

Mr.  Brown.  Mr.  Hatcher. 

Mr.  Hatch^.  No. 

Mr.  Shtth.  I  thank  the  chairman  and  I  thank  the  subcommittee. 

Mr.  Brown.  You  have  done  such  a  persuasive  joh  that  we  don't 
have  any  questions,  Mr.  Smith.  Thank  you  very  much. 

Mr.  Marlenee,  you  are  scheduled  to  be  a  witness,  along  with  our 
colleague,  Mr.  C>aig,  who  we  understand  will  be  here  in  a  few  min- 
utes. Do  you  wish  to  proceed  with  your  testimony? 

Mr.  Marlenee.  I  may  as  well,  Mr.  Chairman. 

Mr.  Brown.  All  right.  Why  don't  you  do  that,  then. 

STATEMENT  OF  HON.  RON  MARLENEE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MONTANA 

Mr.  Marlenee.  Thank  you.  Mr.  Chairman,  I  will  get  down  here 
where  I  can  have  the  proper  perspective. 

Mr.  Brown.  You  feel  properly  inferior  down  there. 

Mr.  MARI.ENBE.  Thank  you,  Mr.  Chairman.  Thank  you  for  the  op- 
portunity to  testify. 

I  Eilso  want  to  commend  our  colleagues,  Mr.  Crctig  aad  Mr.  Bob 
Smith  and  Mr.  Denny  Smith  for  their  efforts. 

As  one  of  the  original  sponsors  of  this  bill,  I  would  like  to  Etd- 
dress  the  m^'or  refisons  why  it  should  be  favorably  reported  by  the 
subcommittee. 

Basically  and  mainly,  we  have  a  need  to  clarify  policy  and  cut 
through  the  red  tape  and  expenses  by  ending  the  duplication  of 
pesticide  research  by  Federal  agencies  which  is  required  under 
some  court  interpretations  of  the  present  law.  I  think  therein  lies 
our  problem.  Court  interpretations  differ  somewhat  from  the  intent 
of  Congress. 

Mr.  Chairman,  my  real  interest  in  this  legislation,  of  course,  is 
on  behalf  of  the  thousands  of  fetrmers  and  ranchers  out  in  Montana 
and  in  the  West,  where  we  have  a  large  amount  of  Federal  land 
and  oflien  this  Federal  Ifmd  is  checkerboarded  with  private  land. 
And  just  like  any  good  neighbor,  the  Federal  Government  has  an 
(Alligation  to  take  care  of  those  pesta,  insects  and  weeds  that  infest 
its  own  land  and  may  in  fact  spread  to  adjacent  private  checker- 
boarded  land. 

We  have  Canadian  thistle,  leafy  spurge,  knapweed  and  other 
noxious  weeds  that  are  destroying  the  environment  and  destroying 
thousands  of  acres,  in  addition,  of  productive  farm  and  ranch  land 
each  year. 

We  can't  afford  to  wait  any  longer  or  wait  a  number  of  years  for 
environmental  impact  statements,  when  these  pesticides  have  been 
developed  and  have  already  been  tested  and  approved  by  the  Na- 
tion's environmental  watchdog,  the  EPA. 

Now,  the  agencies  involvecC  the  Bureau  of  Land  Management, 
Forest  Service,  Animal  and  Plant,  Health  Inspection  Service,  and 
others,  under  this  bill  will  not  be  required  to  duplicate  the  research 
that  has  already  been  done  by  the  E3*A.  We  have  too  much  govem- 
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ment  eis  it  is,  and  one  way  to  get  a  handle  on  our  budget  problem  is 
to  eliminate  duplication  wherever  we  can. 

Second,  these  agencies  will  be  allowed  to  apply  already  roistered 
pesticides  as  long  as  they  are  used  for  their  proper  specified  use. 

Third,  the  research  already  done  by  EPA  when  roistering  pesti- 
cides will  be  able  to  be  used  by  reference  in  any  other  Federal  doc- 
ument developed  in  compliance  with  the  National  Environmental 
Policy  Act  of  1969. 

The  legislation  is  that  simple.  These  clarifications  are  ui^ntly 
needed. 

The  Federal  court  has  ruled  that  uncertainty  existing  about  the 
effects  of  a  certain  herbicide  and  the  ban  that  the  court  placed  on 
its  use  applied  to  all  herbicides,  as  well.  I  think  this  is  somewhat 
ridiculous,  but  that  is  what  the  court  has  ruled,  and  I  think  we 
need  to  cleirify  the  intentions. 

It  also  required  that  any  agency  wishing  to  use  a  herbicide  dupli- 
cate EPA  research  by  forcii^  them  to  fully  conduct  research  on 
toxicological  effects  of  that  herbicide  on  man  and  the  environment. 

Obviously,  the  court  system  and  the  judges  don't  have  to  live  by 
a  budget,  as  the  f£u*mers  and  ranchers  and  agencies  and  the  Feder- 
al Government  does.  Taxpayers  have  to  pay  for  it. 

Currently,  the  EPA  researches  the  effects  of  a  pesticide  prior  to 
its  r^pstration  for  use  under  NEPA  and  these  court  rulings.  If  this 
chemical  is  used  on  public  lands,  it  must  be  registered  by  the 
agency  that  will  use  it,  duplicating  the  EPA  research,  in  addition 
to  filing  an  environmental  impact  statement. 

This  bill  will  in  no  way  change  the  NEPA  requirements,  but  it 
will  stop  the  necessary  duplication. 

The  EPA  research  on  a  pesticide  currently  cost  approximately 
$30  million  per  pesticide,  and  it  takes  fi^m  7  to  9  years  to  com- 
plete. 

BLM  estimates  that  it  could  cost  an  additional  $5  million  and  5 
to  7  years  of  research  to  duplicate  this  research.  I  do  not  believe 
that  the  taxpayers  of  this  Nation  are  willing  to  spend  that  kind  of 
money. 

This  bill  will  allow  our  Federal  land  management  agencies  to  use 
their  money  for  the  true  function  of  mamaging  our  land,  rather 
than  wasting  it  on  duplicative  efforts. 

Mr.  Chairman,  while  we  are  on  this  subject,  I  would  be  remiss  if 
I  failed  to  remind  our  colleagues  of  the  economic  impact  that  the 
r^ulation  of  pesticides  and  herbicides  has  had  on  our  private 
sector,  on  the  farm  and  ranch  producers. 

I  must  say  that  if  we  in  Congress  fire  not  very  careful,  ^  run 
the  risk  that  we  will  further  cripple  our  productivity,  our  produc- 
tive capacity,  and  financially  ruin  the  hard-working  people  and 
producers  of  American  agriculture. 

I  would  like  to  add  one  other  thing,  and  this  is  not  in  the  text, 
Mr.  Chairman,  of  my  delivery  here. 

Every  regulation,  every  policy,  every  law  that  we  pass  diould  be 
examined  also  in  light  of  what  it  does  to  our  competitive  position 
in  the  world.  And  you,  Mr.  Chairman,  coming  from  California, 
know  how  extremely  important  exports  are  to  agriculture,  and  par7 
ticularly  to  your  area  and  that  is  the  California  agriculture,  where 
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you  do  such  a  good  job  of  being  competitive  and  developing  foreign 
markets. 

We  must  control  and  we  must  evaluate  this  kind  of  t^pslation  in 
light  of  what  it  does  to  that  competitive  position. 

Mr.  Chairman,  this  new  restriction  will  be  imposed  not  because 
of  any  threat  to  human  safety  and  health,  but  because  some  of  the 
already  registered  substances  may  present  a  danger  to  an  endan- 
gered species  of  a  plant  or  animal  or  fish. 

My  question,  Mr.  Chairman,  is,  when  do  we  in  Congress  say 
enough  is  enough.  How  much  financial  burden  do  we  want  to  place 
on  our  producers?  How  far  do  we  want  to  go  toward  a  noncompeti- 
tive position? 

I  thank  the  chairman  for  his  time  and  ask  unanimous  consent 
that  the  whole  of  my  testimony  be  submitted  for  the  record. 

Mr.  Brown.  Without  objection,  it  will  be  included  in  the  record. 

[The  prepared  statement  of  Mr.  Marlenee  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Brown.  Mr.  Craig,  do  you  wish  to  add  to  Mr.  Marlenee's 
statement. 

STATEMENT  OF  HON.  LARRY  E.  CRAIG,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  IDAHO 

Mr.  Craig.  Thank  you  very  much,  Mr.  Chairman.  I  am  pleased  to 
join  with  my  colleague  from  Montana  and  others  who  have  sup- 
ported H.R.  2271.  I  will  not  repeat  or  duplicate  that  which  my  col- 
league from  Montana  has  said,  as  relates  to  really  a  crisis  situation 
that  has  resulted  in  Idaho  and  other  Western  States  primarily  be- 
cause of  their  direct  association  with  large  expanses  of  public  land. 

What  I  would  like  to  do  for  the  subcommittee  this  morning  is  to  I 
think  broaden  the  understanding  that  is  important  in  this  l^^la- 
tion,  to  also  show  that  H.R.  2271  goes  directly  at  the  heart  of  con- 
gressional intent,  and  that  in  fact  court  decisions  of  the  last  severed 
years  have  circumvented  congressional  intent  as  it  relates  to  the 
National  Environmental  Poli(?  Act  of  1970. 

NEPA,  as  we  know,  the  National  Environmental  Policy  Act, 
mandates  that  the  Council  of  Environmental  Quality,  or  CEQ — 
oversee  the  use  of  chemicals  on  public  lands,  requiring  Federal  en- 
tities to  file  environmental  impact  statements  prior  to  chemical 
use.  These  statements  were  to  be  botii  programmatic  and  site  spe- 
cific. 

H.B.  2271  recognizes  the  value  of  an  environmental  impact  state- 
ment  and  in  no  way  attempts  to  change  that  thrust  of  the  1970 
NEPA  Illation. 

In  197^  Congress  passed  the  Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act,  as  we  now  know  it  today,  the  act  that  we  passed 
here  in  1972. 

This  mandates  that  the  Environmental  Protection  Agency  review 
and  register  pesticides  for  use.  That  was  the  next  logical  step  that 
followed  the  1970  act. 

Tbey  therefore  review  and  register.  EIPA  is  specifically  ordered  to 
explore  the  human  health  effects  of  chemicals  prior  to  their  regis- 
tration. And  we  now  know  that  that  is  in  place.  Chemicals,  pesti- 
cides and  herbicides  are  roistered.  We  know  that  it  is  at  substan- 
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tial  cost,  but  many  believe  it  is  critically  necessary  prior  to  their 
application  or  broad  general  public  and  private  use. 

Since  1980,  Government  agencies,  specifically  the  Forest  Servic* 
and  the  Bureau  of  Land  Management,  have  been  plagued  with 
what  some  call  nuisance  lawsuits  under  NEPA,  bringing  weed  and 
pest  control  prc^Eims  in  the  West  virtually  to  a  halt. 

This  flood  of  litigation  resulted  in  three  landmark  decisions  that 
I  believe,  and  I  think  broad  and  critical  examination  of  this  issue 
would  hold,  has  directly  circumvented  or  misinterpreted  l^islative 
and  congressioned  intent. 

I  speak  of  the  Southern  Oregon  Citizens  against  Toxic  Sprays  v. 
Clark,  Merrill  v.  Block,  and  Save  Our  Ecosystems  v.  Clark. 

What  these  decisions  have  rendered  to  the  two  Federed  agencies 
that  I  referred  to  specifically  is  the  inability  of  them  to  use  the 
EPA  studies  as  the  baseline  in  the  formulation  of  an  environmen- 
tal impact  statement  for  the  purpose  of  the  application  of  these 
chemiceds  on  public  lands. 

As  a  result  of  that,  these  agencies  now  believe  that  tbe^  must 
duplicate,  do  their  own  in-house  laboratory  studies,  for  tiieir  pur- 
pose of  an  environmental  impact  statement  where  a  chemical  spe- 
cific is  required  for  either  weed  control  or  pest  control  of  some 
type. 

As  my  colleague  from  Montana  has  said,  this  has  brought  the 
process  to  a  halt  for  a  variety  of  reasons.  Length  of  time  involved  is 
clearly  one,  but  these  agencies  don't  have  the  capability,  they 
simply  don't  have  the  laboratory  facility  to  duplicate  the  nullions 
of  dollars  in  process  that  it  would  take  for  them  to  arrive  at  a  con- 
clusion that  has  already  been  arrived  at  by  the  Environmental  Pro- 
tection Agency  through  the  EPA  requirement  that  became  law  in 
1972. 

There  are  a  variety  of  groups  now  on  the  reverse  that  are  sayii^, 
certainly,  they  ought  not  duplicate  those  simply  because  of  the 
damage  of  laboratory  animals.  Those  same  groups  that  argued  that 
the  process  ought  well  to  be  duplicate  are  now  saying,  but  you 
ought  not  duplicate  it  because  of  costs  and  because  of  consideraUon 
of  lahoratOTv  animals  and  those  types  of  things,  which  has  then,  as 
I  mentioned  earlier,  Mr.  Chairman,  brought  the  process  to  a  halt. 

What  we  allow  in  H.R.  2271  is  to  solve  that  problem  by  allowing 
the  e^encies  involved  in  use  of  pesticides  to  reference  EPA  studies. 
In  other  words,  to  make  available  that  which  is  already  available, 
to  make  available  that  research  which  was  already  done  to  apply 
to  a  particular  chemical  for  the  purpose  of  registration. 

TMs  in  no  way  attempts  to  weaken  the  NEPA  requirements  as 
mandated  by  law  in  1970  and  it  clearly  is  not  our  intent.  Our 
intent  is  to  be  able  to  simplify  the  process  and  bring  congressional 
direction  back  in  line  and  to  circumvent,  by  direct  apphcation  of 
the  current  law,  the  problems  that  have  arisen  as  a  result  t^  the 
three  court  cases  that  I  mentioned. 

Let  me  reiterate,  H.R.  2271  also  strengthens  section  20  of  the 
Federal — I  always  mispronounce  it,  Mr.  Chairman,  and  for  the 
record  I  want  to  make  sure  I  am  correct — the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  of  1972. 

It  strengthens  that,  and  by  doing  so  it  expresses  the  will  of  Con- 
gress that  testing  should  not  be  duplicated  and  should  be  the  pricR^ 
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ity  of  the  EnTironmental  Protection  Agency  as  the  law  requiree  it 
to  be. 

Btr.  Brown.  Does  that  conclude  your  statement? 

Mr.  Craig.  That  concludes  my  statement 

Mr.  BsowN.  Mr.  Glickman. 

Mr.  GucKMAN.  No  questions.  Thank  you,  Mr.  Chairman. 

BIr.  Brown.  Mr.  Coleman. 

Bflr.  CoiXUAN.  No  questions. 

Mr.  Brown.  Mr.  Stenholm. 

Mr.  9rENH0LH.  One  question,  Mr.  Chairman,  of  both  of  my  col- 
leagues. 

Mr.  Marlenee,  you  mentioned  the  importance  of  this  committee 
and  the  Congress  in  carefully  analyzing  our  laws  and  what  they  do 
to  our  farmers,  ranchers  and  producers.  If  you  were  suddenly  made 
king  and  hatfi  all  of  the  powers  therewith,  describe  briefly  what  a 
proper  FIFRA  bill  would  look  like  as  it  applies  to  an  individual 
armer  and  rancher'  utilization  of  pesticides,  herbicides  and  roden- 
tiddee? 

Mr.  Marlenee.  You  are  asking  me  to  describe  that,  sir? 

Mr.  Stenholm.  Yes. 

Mr.  Marlenee.  I  think  we  have  a  committee  here,  the  Agricul- 
ture Committee,  a  subcommittee  in  the  Agriculture  Committee 
that  is  vei^  capable  of  doing  that.  But  I  certainly  would  admonish 
that  committee  that  streamlining,  saving  costs,  keeping  the  produc- 
er from  being  harassed  with  unnecessary  r^ulation  and  also  not 
only  the  agricultural  producer  but  those  who  formulate  the  chemi- 
cals. 

Duplication,  I  think  that  is  extremely  important  and  that  is  what 
we  are  eiddressing  here. 

If  I  may  just  divert  from  that  a  moment,  please,  I  think  the 
bottom  line  is  duplication,  savii^  the  agenqy  being  caught  in  a  po- 
sition where  it  either  has  to  use  its  resources  to  improve  the  envi- 
ronment on  its  mandated  mission,  like  the  BLM  or  the  Forest  Serv- 
Ke — ^they  have  got  to  go  ahead  and  accomplish  certain  goals  within 
that  agency  with  the  money  that  we  give  it — or  use  that  money  to 
duplicate  efforts  already  taken  care  of  by  the  EPA,  or  avoid  using 
chemicals,  which  is  then  also  devastating  to  the  environment  be- 
cause of  the  spread  of  noxious  weeds  devastating  our  public  lands. 

I  think  that  the  choices  aren't  very  good  there  unless  we  address 
it  with  this  kind  of  l^islation. 

I  thank  the  cbairman  and  my  colleague  from  Texas. 

Idr.  BsowN.  Any  further  qu^ions? 

Mr.  SnNHOui.  No.  Thank  you,  Mr.  Chairman. 

Mr.  Browm.  Mr.  Morrison,  any  questions? 

Mr.  Morrison.  No.  Thank  you,  Mr.  Chairman. 

Mr.  Brown.  Are  you  submitting,  Mr.  Marlenee,  copies  of  those 
court  decisions  with  your  testimony? 

Mr.  Marlenee.  Pardon  me? 

Mr.  Brown.  Are  you  submitting  copies  of  those  court  decisions 
with  3rour  testimony? 

Mr.  Marlenee.  Yes,  we  have  that  as  a  group  here. 

Mr.  Brown.  Now,  as  an  ardent  environmentalist,  I  am  atiU  con- 
CCTned  about  the  duplication  involved  in  an  extremely  lengthy 
NEiPA  analysis  of  the  application  of  pesticides  which  has  already 
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been  permitted  by  the  EPA,  including  permitted  for  aerial  spraying 
or  any  other  form  of  application. 

I  WEint  to  finEilyze  those  court  decisions  and  determine  just  where 
something  has  gone  wrong  here. 

I  have  to  Eigree  with  you  that  the  undue  delay  or  the  undue  ex- 
pense of  the  dual  application  of  what  should  be  complementary, 
not  competing  laws,  is  an  unreasonable  burden  on  agriculture. 

Mr.  Maslenee.  Mr.  Chsiirman,  if  I  might.  I  think  you  hit  on  the 
key  when  you  said  complementary.  I  find  no  problem  with  comple- 
mentary evaluation  by  the  agency  involved.  But  it  is  when  the 
courts  and  when  the  agency  determines,  well,  maybe  we  have  to  do 
a  full  blown,  total  reevaluation. 

Mr.  Brown.  All  right.  We  thank  you  very  much  for  your  testimo- 
ny and  we  will  take  under  very  serious  consideration  the  proposals 
that  you  are  making.  Thank  you  both. 

Now,  we  also  have  scheduled  testimony  from  Mr.  Colemfin. 

Mr.  Coleman.  Mr.  Chairman,  if  1  might  just  briefly,  if  I  could 
make  my  statement — it  is  going  to  be  a  brief  one — ^just  from  the 
dais  up  here.  If  that  is  appropriate,  I  will  do  so. 

Mr.  Brown.  You  may  make  it  or  you  may  insert  it  in  the  record, 

Mr.  CoLBMAN.  I  will  insert  it  in  the  record. 

STATEMENT  OF  HON.  E.  THOMAS  COLEMAN,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OP  MISSOURI 

Mr.  Coleman.  Basically,  Mr.  Chairman,  I  want  to  thank  you  and 
Mr.  Roberts  for  assisting  me  and  providing  the  opportunity  for  my 
bill,  which  I  introduced  back  in  January,  H.R.  463,  to  be  incorpo- 
rated into  the  legislation  that  you  have  jointly  introduced  as  H.R 
2463. 

My  bill  has  two  key  provisions.  It  provides  improved  notification 
for  local,  State  and  Federal  officials  of  the  storage  of  suspended  or 
canceled  pesticides.  And  secondly,  it  provides  for  discretionary  in- 
spection by  the  Environmental  Protection  Agency  of  such  storage 
facilities. 

This  has  grown  out  of  an  occurrence  in  my  district  in  Missouri  in 
which  we  had  a  number  of  containers  of  ethylene  dibromide,  com- 
monly known  as  BDB,  being  stored  in  a  basement,  and  unbe- 
knownst to  the  local  authorities  or  to  the  firemen  or  to  the  police- 
men who  happen  to  come  up  on  them  in  investigating  a  burglary 
at  a  warehouse,  found  these  chemicals  stored  there,  and  they  were 
leaking.  If  there  had  been  a  fire,  there  would  have  been  certainly  a 
lot  of  problems  associated  with  it  and  very  serious  ii^uries. 

We  found  out  that  there  were  literally  hundreds  of  active  ingre- 
dients being  reviewed  by  EPA  now  that  may  be  removed  from  the 
shelves  and  be  put  in  storage,  and  the  problem  with  that  is  that 
sales  containers  are  not  made  to  store  chemicals  for  long  periods  of 
time  and  they  do  start  corroding  and  leaking. 

So,  our  bill  tries  to  address  that,  providing  local  notification  and 
certainly  to  allow  the  EPA  to  come  in  and  inspect,  because  without 
that  type  of  inspection  one  may  not  know  where,  in  fact,  these 
chemicals  are,  because  nobody  but  the  people  who  owned  the 
chemicals  knew  where  these  particular  chemicals  were,  including 
the  EPA,  the  mayor  or  anybody  else. 
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Tliat  is  the  sum  and  substance  of  my  proposal.  I  thank  you  for 
offering  the  opportunity  and  Eigain  for  being  so  gracious  and  help- 
fiil  with  me  introducing  this  and  incorporating  it  into  your  I^^la- 
tion  with  Mr.  Roberts. 

[The  prepared  statement  of  Mr.  Coleman  appears  at  tiie  conclu- 
sion of  the  hearing.] 

BSr.  Bbown.  We  appreciate  the  gentleman's  posture  on  this.  We 
have  been  gracious  and  helpful  because  he  has  sm  extremely  good 
piece  of  l^islation,  an  excellent  proposal  which  improves  the  legis- 
lation, and  we  compliment  him  for  lus  work  on  it. 

We  now  have  as  a  witness  our  distinguished  colleague  from  Okla- 
homa, Mr.  Synar.  We  welcome  your  appearance  here  this  morning. 

STATEMENT  OF  HON.  MIKE  SYNAR,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  OKLAHOMA 

Mr.  Synar.  Thank  you  very  much.  Mr.  Chairman,  and  I  thank 
the  committee  for  their  indulgence.  I  wUl  be  very  brief. 

I  want  to  thank  you  all  for  the  opportunity  to  once  again  express 
my  concerns  about  the  need  for  amendment  to  FIFRA. 

As  you  know,  2  years  ago  I  testiiied  before  this  very  subcommit- 
tee about  numerous  Pesticide  Program  improvements  that  I  strong- 
ly believed  were  needed  at  the  time.  My  recommendations  at  that 
time  were  based  largely  upon  the  results  of  the  investigations  we 
OHiducted  by  our  Subcommittee  on  Environment,  Energy  and  Nat- 
ural Resources,  which  I  have  the  honor  to  chair. 

Our  investigations  evidenced  serious  weetknesses  in  EPA's  Pesti- 
cide RegistraUon  Program,  but  particularly  in  the  area  of  rer^is- 
tzation  activities. 

We  found  that  inordinate  delays,  bureaucratic  foot-dragging,  and 
an  inability  or  unwillingness  by  the  agency  officials  to  make  final 
decisions  had  stagnated  the  program  and  thwarted  the  congression- 
al intentions  to  ensure  that  pesticides  presently  on  the  market 
were  safe  and  acceptable  for  use. 

We  are  all  painAilly  aware  of  EPA's  limited  progress  to  date  in 
this  area,  and  the  magnitude  of  that  effort  is  still  ahead  of  us. 

Certainly,  I  want  to  commend  you,  Mr.  Chairman,  and  the  rank- 
ing minori^  member,  Mr.  Roberts,  and  the  other  subcommittee 
members  for  addressing  these  concerns  in  the  FIFRA  reform  pack- 
age adopted  by  the  House  last  year  and  recently  reintroduced. 

I  believe  that  the  key  provisions  in  the  bill,  which  include  the 
accelerating  of  pesticide  safety  reviews,  the  collecting  of  re^stra- 
tion  fees,  and  the  streamlining  of  cancellation  procedures,  will  all 
contribute  invaluably  to  our  efforts  to  establish  the  congressional 
objectives  of  1972. 

Now,  the  bottom  line  here  is  that  the  action  must  be  taken  to 
improve  protection  of  our  fetrmeis,  our  consumers  and  the  environ- 
ment from  the  widespread  application  of  dangerous  chemicals  that 
remain  on  the  market  today. 

Let  me  also,  for  the  record,  reaffirm  my  support  for  the  inclusion 
of  provisions  relating  to  ground  water  protection,  citizen  right  to 
know,  and  public  participation. 
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Once  a^ain,  as  we  begin  the  process  which  we  nearly  completed 
in  the  99th  Congress,  there  are  obviously  a  number  of  highly  con- 
tentious issues  left  unresolved  from  last  year's  debate. 

I  am  very  concerned,  however,  that  one  particular  issue  has  not 
received  the  attention  it  dememds,  emd  I  am  referring  to  the  ques- 
tion of  who  pays  for  the  indemnification  and  dispcsal  of  these 
banned  pesticides. 

I  firmly  believe  that  this  is  one  issue  that  will  have  a  lai^r 
impact  on  the  success  of  pesticide  reform  than  any  other  provision 
currently  under  discussion.  It  deserves  thorough  and  comprehen- 
sive consideration  by  this  committee  and  the  House. 

Last  November  my  subcommittee  held  hearings  to  review  EPA's 
efforts  to  dispose  of  EDB.  As  you  know,  EDB  was  first  suspended  in 
1983.  To  this  day,  in  1987,  none  of  the  remaining  EDB  stocks  have 
been  disposed  of. 

Our  investigation  found  that  EPA  was  aware  of  EDB  storage  haz- 
ards as  early  as  1984,  but  failed  to  take  precautioneiry  action 
against  these  leaking  containers.  EPA  took  the  position  that  the 
storage  of  a  banned  pesticide  was  the  responsibility  of  those  compa- 
nies holding  the  material. 

That  is  worth  repeating.  EPA  took  the  position  that  the  storage 
the  banned  pesticide  was  the  responsibility  of  the  companies  hold- 
ing the  material. 

We  found  that  the  compsmies  did  not  want  that  responsibility 
and  had  not  acted  responsibly.  Therefore,  thousands  of  gallons  of 
EDB  material  have  leaked,  and  yet  these  same  manufacturers  have 
been  paid  millions  of  dollars  in  taxpayers'  money  for  products  that 
they  were  not  properly  maintaining  and  no  longer  exist  because 
they  have  leaked  into  the  environment. 

Now,  my  subcommittee  is  continuing  to  investigate  EPA's  efforts 
to  dispose  of  EDB  and  the  broader  issues  of  indemnification  and 
disposal  costs  for  the  banned  pesticides  such  as  dinoseb. 

What  we  do  know  is  this:  'That  the  original  EDB  disposal  cost  es- 
timates are  a  fraction  of  what  the  ultimate  cost  will  be,  and  other 
disposal  cost  estimates  are  likely  understated  as  well. 

The  indemnification  and  disposal  cost  estimates  for  dinoseb  are 
astronomical,  between  $50  and  $200  million.  And,  very  frankly, 
that  may  be  understated. 

Now,  where  are  these  funds  coming  from?  These  costs  are  being 
paid  from  the  Pesticide  Program  funds  appropriated  for  other  pur- 
poses. The  net  result  is  that  the  indemnification  and  disposal  re- 
sponsibilities under  current  law  are  eating  up  and  consuming  the 
limited  program  funds  and  threatening  EPA's  ability  to  conduct 
pesticide  safety  reviews.  Inevitably,  the  costs  of  these  emei^ency 
suspensions  will  weigh  inequitably  in  the  minds  of  EPA  decision- 
makers. 

Mr.  Chairman,  we  can  legislate  all  the  reregistration  improve- 
ments we  want  to,  but  if  these  funds  are  not  available  to  imple- 
ment the  improvements  and  to  conduct  the  safety  reviews  that  are 
long  overdue,  our  efforts  will  prove  fruitless. 

■Rierefore,  I  would  urge  this  subcommittee  to  give  careful  and 
due  consideration  to  the  need  for  reform  of  our  present  indemnifi- 
cation and  disposal  responsibilities.  I  beUeve  it  is  time  to  relieve 
the  taxpayer  of  these  burdens  and  place  the  responsibility  at  the 
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doorstep  of  those  who  have  profited  from  the  sales  of  these  prod- 
ucts, the  chemical  manufactureni. 

Again,  I  thank  you  for  your  time  and  I  look  forward  to  working 
with  the  committee  members  toward  a  resolution  of  this  important 
issue. 

[The  prepared  statement  of  Mr.  Synar  appears  at  the  conclusion 
of  the  hearmg.l 

Mr.  Brown.  Thank  you  very  much,  Mr.  Synar. 

I  will  say  to  you  that  the  analysis  that  you  have  made  and  the 
results  of  your  subcommittee's  work  coincide  very  lai^ty  with  the 
views  developed  in  this  aubcommittee,  and  we  hope  that  we  will  be 
able  to  work  cloeely  with  you  in  rectifying  some  of  the  problems 
that  you  mention. 

In  the  short  term,  Congressman  Roberts  and  I  have  both  ap- 
peared before  the  Appropnations  Committee  to  seek  a  one-shot  so- 
lution to  this  disposal  problem  in  terms  of  extra  funding,  because, 
as  you  point  out,  currently  the  funds  for  that  disposal  indemnifica- 
tion come  out  of  the  Pesticide  Prc^am.  It  reduces  our  ability  to  act 
decisively  and  it  exercises  a  chilling  effect  over  the  decisionmaking 

But  we  have  to  have  a  long  term  solution  to  this  also,  and  the 
proposals  that  you  have  made  may  be  the  proper  solution.  We  will 
try  and  work  with  you  in  coming  to  some  conclusions  on  that,  and 
we  solicit  your  cooperation  on  that. 

Mr.  Roberts,  do  you  liave  any  questions? 

Mr.  Roberts.  No,  Mr.  Chairman.  1  just  want  to  thank  my  friend 
and  colleague  for  coming  and  testifying. 

As  we  talked  before,  you  know,  you  can  legislate  all  the  dead- 
lines that  you  want  to — this  bill  is  largely  a  mandate  for  deadlines, 
and  we  all  want  te  get  some  prMpress  there— but  if  you  do  not  have 
ample  funding,  either  through  the  appropriations  process  or 
through  the  su^eation  that  you  made — and  I  must  say  that  we 
might  have  a  dmerence  of  opinion  in  that  r^^ard — but  we  do  want 
full  funding  of  our  efforts  so  we  can  progress. 

I  commend  the  gentleman  for  his  commente  in  that  regard. 

Mr.  Synar.  Thank  you  very  much. 

fidr.  Brown.  Mr.  Ghckman. 

Mr.  GucKMAN.  Yes.  I  want  to  make  sure  I  understand  the 
bottom  line  of  page  3  and  the  top  of  page  4.  You  talk  about  that 
the  companies  did  not  want  the  reaponsibility,  had  not  acted  re- 
sponsibly, thousands  of  gallons  of  EDB  had  leaked,  and  yet  memu- 
facturers  have  been  paid  millions  of  dollars  in  taxpayer  money. 

Tell  me  again  how  they  get  this  taxpayer  money? 

Mr.  Synar.  Under  the  indemnification  program.  The  original 
purpose  was  to  give  the  financial  incentives  to  farmers  and  manu- 
facturers to  take  their  inventories  off  the  market,  for  farmers  to 
turn  their  products  back  in  emd  manufacturers  not  to  use  that. 

Though  the  intentions  were  probably  more  focused  on  the 
farmer,  what  has  happened  is  that  this  has  turned  into  a  manufac- 
turer's benefit. 

What  we  have  is  that  EPA  says  the  manufacturer  has  the  re- 
sponsibility for  pulling  the  stuff  off  the  market,  properly  maintain- 
ing and  disposing  of  uiat  product,  and  therefore  we  pay  tiiem  to  do 
that 
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What  we  are  finding  is  that  the  companies  are  saying,  we  are  not 
responsible.  In  the  one  example  we  examined,  EDB,  where  they 
pulled  it  off  the  market  in  1983  find  1984,  it  still  hasn't  been  dis- 
posed of  as  of  1987.  Yet  these  companies  have  been  paid  for  that 
EDB. 

Now,  we  are  giving  these  chemical  companies  a  preferential 
treatment  that  no  other  company  in  einy  other  agency  of  this  Gov- 
ernment enjoys. 

When  we  find  a  spoiled  food  or  a  contaminated  product  on  the 
shelf  of  our  grocery  market,  the  company  pulls  that  off  at  their 
own  expense.  The  taxpayers  don't  foot  that  bill.  But  we  are  footing 
the  bill  for  those  same  companies  who  have  made  a  tremendous 
Eimount  of  money  from  pesticide  products  and  who  accepted  some 
of  the  business  risks  for  that. 

Now,  the  result  is  that  the  indemnification  program  is  eating  up 
EPA's  Pesticide  Pribram  money.  Therefore,  the  safety  reviews  that 
we  need  for  future  products,  to  ensure  that  these  companies  won't 
be  out  on  the  line  again  can't  be  done  since  the  money  is  going  to 
the  other  program. 

Mr.  GucKMAN.  Does  your  committee  have  a  list  of  indemniiica- 
tion  payments  that  have  been  made? 

Mr.  Synar.  We  have  some  of  them.  We  could  provide  them  for 
the  subcommittee. 

Mr.  GucKMAN.  I  would  be  interested  in  seeing  that. 

The  other  thing  is,  do  we  have  the  same  problems  in  disposing  of 
things  like  EDB  that  we  do  in  toxic  waste  disposal?  Are  we  tal^ng 
about  chemical  compounds  that  are  similar  to  what  may  be  at 
waste  sites  that  we  are  requiring  cleanup,  let's  say,  under  Super- 
fund?  I  don't  know  too  much  about  the  chemical  nature  of  these 
compounds,  but  I  presume  that  they  are  similar. 

Mr.  Synab.  They  are  difficult.  In  fact,  many  of  these  pesticide 
projects,  like  what  Mr.  Coleman  pointed  out  and  some  of  the  other 
ones  that  we  have  found  in  the  Missouri  area  and  Kansas  area, 
may  become  Superfund  sites  because  of  the  lack  of  adequate  main- 
tenance of  those  products,  until  we  can  dispose  of  them  properly. 

Mr.  GucKMAN.  Thanks.  Thank  you,  Mr.  Chairman. 

Mr,  Brown.  Mr.  Morrison. 

Mr.  Morrison.  No  questions,  Mr.  Chairman.  But  I  hope  that  we 
can  have  coordination  between  our  two  committees.  We  appreciate 
what  has  been  done  in  the  past. 

Mr.  Synar.  Thank  you. 

Mr.  Morrison.  Thank  you,  Mr.  Chairmem. 

Mr.  Roberts.  Could  I  mention  one  other  thing  to  my  colleague? 

Mr.  Brown.  Certainly. 

Mr.  Roberts.  One  of  the  problems,  as  we  have  seen  it,  is  not  only 
the  funding  problem,  wheUier  it  be  through  the  appropriation  or 
through  the  su^estion  that  you  have  made — which  could  very  well 
pass  some  costs  on  to  the  farmer,  I  might  add,  and  we  need  to  take 
a  good,  hard  look  at  that — but  in  the  current  statute  EPA  reeilly 
doesn't  have  emy  enforcement  guidelines. 

In  Saint  Joseph,  they  came  down  with  their  recommendations, 
where  we  have  the  problem  in  my  colleague  and  friend's  district, 
Mr.  Coleman,  but  we  don't  have  the  enforcement  in  the  statute,  in 
the  FIFRA  bill,  which  is  one  of  the  problems  we  have  had,  so  E^A 
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could  come  down  and  say,  we  want  you  to  do  thus  tuid  so  to  a  prod- 
uct that  had  been  either  suBpended  or  canceled,  but  m  fact  they 
have  no  enforcement  authority. 

Mr.  Synar.  You  are  probably  very  much  on  target,  but  you  need 
to  go  back  one  step.  EPA  hadn't  accepted  any  responsibility  to 
properly  inspect.  You  know,  you  cein't  enforce  if  you  can't  find  it. 
What  we  are  finding  in  your  region  of  the  country  is  that  they  are 
not  even  doing  an  adequate  job  inspecting.  Therefore,  products  sit 
on  floors,  as  we  found  out  in  Saint  Joseph,  Missouri,  for  literally 
years.  It  is  not  until  somebody  is  investigating  a  burglary  and 
people  are  knocked  down  because  of  the  fumes  do  they  even  know 
about  it. 

Mr.  Roberts.  Well,  Dr.  Moore  did  come  before  the  subcommittee 
and  express  that  he  had  a  real  problem  in  terms  of  funding  and  in 
terms  of  really  following  through  with  the  law,  with  the  responsi- 
bilities, as  he  saw  fit.  So,  I  thought  that  was  at  least  a  step  in  the 
right  direction.  And  hopefully,  with  the  leadership  of  Dr.  Moore, 
we  can  reach  a  settlement  on  this  very  tough  issue. 

I  thank  my  colleague  for  his  contributions. 

Mr.  Synar.  Thank  jrou. 

Mr.  Brown.  Mr.  Stenholm. 

Mr.  Stenholm.  Thank  you,  Mr.  Chairman. 

Mr.  Synar,  during  your  committee's  research  into  this  problem, 
can  you  tell  us  where  we  are  on  developing  technolc^y  to  do  the 
clean-up  or  to  do  the  dispoeal  activities,  in  your  jud^ent? 

Mr.  Synar.  Well,  I  believe  we  have  not  put  tine  time  or  commit- 
ment into  it.  As  ChfurmEm  Brown  points  out,  the  m^jor  drawback 
has  obviously  been  the  fiinds. 

But  I  would  make  available  to  the  committee  our  findings  with 
respect  to  disposal  and  the  problems  that  we  are  finding  techno- 
logicaUy.  It  might  be  helpful  to  the  committee  and  we  could  pro- 
vide that  to  you. 

Mr.  Stenholm.  I  think  that  would  be  very  helpful. 

Mr.  Stnar.  ok. 

[The  information  follows:] 
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location!  throughout  Uia  country.  Ho  SDB  haa  yat  b«an  diapoaad  of 
and  EPft  la  now  raeonalderlng  diapoaal  options.  Tha  agancy 
estiaatea  that  diapoaaL  alll  not  b«  convlatad  until  19S9  at  an 
additional  coat  of  (6  -  110  nilllon. 

DISPOSAL  MID  IHDBHIIglOTION  COSTS  FOR  SUSPBBDBD  MTO  CMICaLED 


As  shovn  in  the  chart  baloM,  American  taxpayera  have  already 
apent  about  130  nillLon  in  dlapoaal  and  Indennlf Icatton  cost!  for 
the  4  pesticides  that  BPA  has  taken  action  to  auapand  and  cancel. 
BPA  agrees  that  completing  this  procass  nay  result  in  coata 
approaching  t2D0  nillion.  Given  BFA'a  responsibility  to  rarsglatar 
over  SO, 000  pesticides  on  the  nmrket  prior  to  1973   (Involving  soae 
600  active  chemicals),  these  coats  may  only  ba  the  *tlp  of  the 

DISP03AI.  AMD  mPEMHIFIMTIOH 

Costs  to  date      Future  coata 

rnrjrniions  of  dollars » — 

3,4,5-T/Silvax  125.0  t  3.S 

EDB  t  4.S  tlO.O 


IMPACT  OP  DISPOSAL  AHD  IWDEMSIFICATIOH  OH  EPA'B  BUDCET 

The  cost  of  dlaposal  and  Indennl  fleet  Ion  ia  laoctgaging  BPA>* 
BblllCy  to  ensure  the  safety  of  pesticides  currently  on  tha  market 
He  found  that  ovei  tl  nillion  of  FY  87  Peaticida  Program  funda  hav 
already  been  used  to  pay  ongoing  peaticida  storage  and  disposal 
coats.   In  particular,  funds  initially  allocated  for  re- 
cegistratlon  acceleration  and  data  call-in  activities  have  been 
diverted  to  meet  these  costs.   As  a  consequence,  critical 
coi^onents  of  EPA' a  rereglstration  efforts  have  been  Inevocably 
coq>iofflised.  Continued  funding  of  the  agency's  disposal  and 
indenniEicatlon  requirements  out  of  operating  funds  vlll,  in  Dr. 
Moore's  words,  'destroy  tha  pesticide  program.* 

Even  the  SS.35  Dllllon  set  aside  for  pesticide  storage  and 
disposal  purposes  in  EPA's  FY  SB  KUD- Independent  Agendas 
appropriation  vill  not  adequately  cover  anticipated  costs.  As  a 
result,  not  only  is  EPA's  reregistration  effort  suffering,  but 
necessary  storage  and  disposal  activities  are  being  put  on  hold. 
Thla  Is  of  considerable  concern  given  that  dinosab  ia  even  sore 
corrosive  than  BDB  and  the  storage  hazards  nay  therefore  be  nora 
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IHDEMNIFICftTIOM  IS  AN  ISSUE  OP  HAHUFACTORER  COHPEHSftTION 

pcBticifle  is  properly  aCoced  and  adequately  -liapoaed.   On  the 
contrary,  the  Sjboommittee  found  thac  EPA  haa  made  large  indemnity 
payments  for  thousands  of  gallons  of  EOB  that  haue  leaked  due  to 

Further more,  experience  has  shown  that  when  a  pesticide  is 
suspended,  manuEactarers  and/or  registrants  generally  recall  their 
products,  compensate  theii  customers  and  consolidate 
indemnification  claims  to  EPA.   For  example.  Chevron  received  ilZ.B 
million,  or  70»  of  the  2,4,5-T/Silvex  indemnities.   With  dinoseb, 
Uniroyal  will  receive  the  lion's  share  of  indemnities,  perhaps  as 
much  as  t20  million  or  more.   Indemnification  therefore  has  little 

manufacCurec  compensation. 

FDA'S  EXPERIEHCE  WITH  PRODUCT  RECALLS 

The  Subcomraittee  also  requested  that  the  Food  and  Drug 
Administration  (FDA)  provide  a  sum-Tiary  of  its  responsibilities  and 
authorities  to  ensure  that  products  found  to  present  unreasonable 
public  health  risio  are  properly  reinoued  from  the  market.   FDA 
noted  that  1)  - Imlanufaeturers  hear  the  responsibility  for 
recalling  their  products  from  the  marliet  place"  and,  2)  "[tlhe 
responsible  firm  bears  the  financial  burden  resulting  from  product 

Over  the  past  two  and  one-half  years,  PDA  has  administered 
more  than  6,000  product  recalls.   The  agency  also  noted  that  "[olur 
experiences  with  product  recalls  have  generally  been  good.   FDA  has 
rarely  found  recalls  to  be  ineffective.' 

COBCLUSION 

indemnification  and  disposal  costs  are  substantial  and  put 
exorbitant  pressure  on  the  budget  of  EPA's  Office  of  Pesticide 

agency's  re-registration  program.  The  budget  stress  is  so  severe 
that  EPA  may  in  the  future  be  reluctant  to  suspend  pesticides  even 
if  they  are  found  to  present  imminent  public  health  hazards. 
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tie  undarstand  that  you  will  be  reconsidering  FIFRA  ansndments 
In  the  near  future.   In  order  to  ensure  that  legislative  changes 
are  equitable  to  the  fnerlcan  taxpayer  and  less  disruptive  to  BFK'i 
operations,  xe  urge  you  to  repeal  Section  15  on  inilemnlties  and 
significantly  restructure  EPK's  disposal  responsibilities.  He 
believe  that  EFK  should  have  clear  authority  to  otanitor  the  storage 
and  diapoaal  of  banned  pesticides,  but  the  coats  should  be  borne  by 
ttim   aanufacturers.  not  the  taxpayers. 


Thank  you  for  your  consideration  of  this  Impoctar 
Slncacaly, 


natter. 


Honorable  Bdnard  R.   Hadigan 

Ranking  Minority  HesdMr 

Bousa  CosKittee  on  Agriculture 
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Mr.  Brown.  Mr.  Espy. 

Mr.  Espy.  No  questions. 

Mr.  Brown.  Mr.  Rose. 

Mr.  Rose.  No,  thank  you,  Mr.  Chaiinnan. 

Mr.  Brown.  Thank  you  very  much,  Mr.  Synar. 

Mr.  Synar.  Thank  you,  Mr.  Chjiirman. 

Mr.  Brown.  Without  objection,  at  this  point  in  the  record  I 
would  like  to  insert  a  response  from  EPA  before  a  Senate  commit- 
tee dealing  with  the  cost  of  indemnification,  which  indicates  that 
the  cost  of  disposing  of  a  selected  list  of  seven  pesticides  currently 
prime  prospects  for  suspension  would  run  the  order  of  $600  to  |700 
million.  I  would  like  to  have  that  inserted  in  the  record  at  this 
point. 

[The  information  follows:] 
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COST  OP  i:C)e»nnCKricM 

3ij«9ti9ii  Unter  ulsting  law  EK  aiy  hav*  to  pay  mont^  to 
p««tieii)a  ■Bnufaetiirara  lAtoa*  ansatt  product*  gtt  t«)c«n  off  t>M 
■arkat.  If  tTw  aaancy  dacidc*  to  auspao)  Qm  um  of  alaChlor, 
h»«  Kjdh  Moald  you  pay  In  Indaonitiaa?  Doat  tha  naad  to  tnSamify 
■Bnaf<«ctjr«r*  change  ch«  typ«s  of  ACtioia  BK  will  puraua?  Rom 
KX^i  «ywy  has  taacn  ^cnt  oi  inacimitlat   in  tha  last  5  yaars? 

AnsMart  1\ta  Agan^  doaa  not  hava  an  aatiaata  of  Wlvit  It 
MOuld  oiftt  to  pay  intemi  float  ion  for  aladMor,  in  tha  avant  that 
•la^lor  mre  stibjact  to  amergency  auspension  and  Skibaaqiwntly 
evioall»3  undar  PintA.  Th«  cost  of  indamiflcaticn  la  dapendent 
Upon  tiia  aaount  of  stodcs  available  at  tha  tine  ths  ■uspsnalon 
action  is  takan,  and  tha  cost  of  tha  product  paid  ty  tha  purcha- 
•ar.  Iha  Agancy  has.  thipu^  Saction  7  of  tha  FMaral  Inaacti- 
ciila,  VMngieida  and  nodentitlde  tet  (PIFRA),  yaarly  production 
infarB%tian  on  aach  pastieida.  HcMavar,  at  •  glvan  point  In 
tha  y*ar.  tha  Agency  doea  not  knoM  how  mdh  of  currant  production 
is  available,  and  ha«  nich  stock  fro*  previous  yaara  is  avail- 
able. Information  an  indeimificatlori  ooats  is  Qbtainad  after 
tha  suspension  action  is  taken  whe.i  the  Agency  publishes  a  Fader- 
nl  itogister  notice  annomclnj  that  holders  of  stocks  should 
ndnit  claI>M  for  indeRnifioatioi.  "Riii  informtion  ia  available 
6-9  Months  after  the  suspe^sio^  action  is  taken. 

However,  a  roo^  estimate  of  the  oast  of  indennification 
of  alaAloc.  basa^  on  eligibility  of  an  entire  y«ar'a  ^odu^ 
tion,  no  carry  ewer  of  ^evious  years'  stodts,  or  no  ovarsaaa 
sales  or   other    uses    of    stocks,    la    in  eseess   of  $300,000,000. 

"nvs  need  to  indemnify  nnnufBcturars,  dealers,  and  holders  of 
auqianJed  pesticide  stock  does  noc  affect  the  type  of  action  EP\ 
will  pursue.  Vie  decision  to  saspend  is  based  on  a  finding  of 
imunont  hazard,  not  en  benefits  or  inteimi  flection  or  dlapoaal 
costs. 

Iha  oily  tndannl  float  ion  actions  t/hiOx  have  occjrreJ  in  the 
last  five  years  have  been  with  2,4,S-T/Silvex  and  CS.  The  amount 
paid  for  2,4,5-T/Silvex  was  approximately  SIB  Billion.  Ihe  cur- 
rant aaount  t^idK  has  been  paid  in  indemnity  claiDs  for  C9  is 
$2,430,000. 
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mromTics  for  spextipic  pesricioES 

QuMtiont  Hw  audi  Mould  you  rw«d  to  p«y  in  indannitias  for 
the  following  ivolucts  tf  th^  were  iM«Jiat«ly  ouictllad  in 
1937)  dina«cb,  aladilor,  linuron.  bensnyl,  duiinaeidc,  bK-^I 
bronide  and  chlordana  usaJ  «s  a  cemiticide?  ■ 

Anaiwri  ^w  indennlfloatioi  rasponvibllity  ia  ■■■iimiI  Oily 
k^wn  a  pesticide  ia  aubject  to  energe'vry  auspension  (based  on  a_ . 
finding  of  iMninent  hazard)  and  la  aubaaquantly  oanoallad.  It' 
is  not  triggered  ty  ordinary  cancellation.  tTw  ooat  of  Indamni- 
ficaticn  for  aac^  of  these  pesticides,  assjrting  they  were  au^ien- 
dad  and  cJi-icelled,  can  mly  be  roughly  estipatad  ainoe  the  amint 
of  axiating  atodca  at  the  aGoent  of  aaspenaian.  the  ooat  of 
purdtasa,  and  other  poaslbla  uses  are  not  kncMn  axactly.  How- 
aver,  the  following  table  provides  aove  astiaate  of  what  0)» 
ooat  ai^t  be.  "Rm  astinates  ass^vae  that  an  antira  yaar'a  prodiic- 
tion  would  be  eligible  for'  indeminifioaticn,  and  that  no  atodc 
is  carried  over  fron  the  previous  year.  Ita  estinates  alao  aaaiaa 
that  holders  of  products  aake  no  other  Arrangenent  to  aall  it 
overseas,  recycle  it,  or  in  other  ways  reooup  eone  of  their 
ooat.  The  estlaaCes  assjne  an  average  purdtase  price  end  do  not 
include  ooats  of  storage  or  disposal,  niese  figures  are  froa 
published  sources. 

Pesticide        Pounds  of  Product  Purdiase  Price       Indemnity  Cost 

Dinoeeb  10,000,000  $3.20/pound  $32,000,000. 

Aladilor  85,000,000  $3.80^3aund  $323,000,000. 

Unuron  8,000,000  $B.93/pcu)d  $71,200,000. 

Bensn/l  8,030,000  $19.50/pound  S1S6,000,000. 

Daminceide  750,000  521.20/powrf  $15,900,000. 

Hethyl  taroaide      42,000,000  Sl.lO/powid  $46,200,000. 

Cilordane  14,000,000  S7.60.pouiYJ  $106,400,000. 
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Mr.  Brown.  We  have  concluded  with  all  of  the  coi^reesionfil  wit/ 
nesses,  and  we  were  able  to  do  so  in  less  than  an  hour,  which  is 
probably  a  record  for  congressional  witnesses. 

We  will  now  proceed  with  the  Honorable  David  Osterbei^,  Iowa 
State  representative  from  Mount  Vernon,  Iowa,  who  has  had  con- 
siderable experience  with  the  subject  matter  of  FIFRA  and  has  in- 
troduced l^slation  in  the  Iowa  Legislature  deitling  with  the  prob- 
lems of  ground  water  contamination. 

Since  this  committee  is  considering  action  in  this  area,  we  feel 
we  are  privileged  to  have  the  opportunity  to  hear  from  you,  Mr. 
Osterberg,  and  we  look  forward  to  your  testimony  this  morning. 

STATEMENT  OF  DAVID  OSTERBERG,  IOWA  STATE 
REPRESENTATIVE.  MOUNT  VERNON.  lA 

Mr.  Osterberg.  Thank  you,  Mr.  Chairmeui,  for  the  privilege  of 
appearing  before  you  this  morning.  I  hope  to  give  you  at  least  one 
State's  perspective  on  some  of  the  issues  you  are  dealing  with. 

Protecting  ground  water  from  contamination  by  hazardous 
chemicals  is  a  State  issue  for  the  1980s.  Iowa  addressed  this  prob- 
lem by  passing  a  comprehensive  ground  water  bill,  House  File  631, 
in  May. 

I  might  mention  that  the  bill  was  signed  into  law  yesterday  by 
the  Governor,  and  so  on  July  1  it  will  be  the  law  of  Iowa. 

In  1985,  the  first  ms^or  study  in  Iowa  of  municipal  water  sup- 
plies fed  by  ground  water,  found  that  half  of  the  systems  were  con- 
taminated with  synthetic  chemicals.  We  have  had  several  studies 
since  then  and  all  of  them  have  come  up  with  the  same  answer — 
half  the  water  systems  are  contaminated  to  some  extent  with 
chemicals. 

In  addition,  we  have  a  loi^-standing  problem  of  nitrate  contami- 
nation that  seems  to  be  getting  a  little  worse. 

Because  Iowa  is  second  only  to  California  in  the  use  of  pesticides 
and  second  also  in  the  use  of  nitrogen  fertilizer,  it  is  not  surprising 
that  our  underground  water  is  contaminated  mainly  by  farm  prac- 
tices. However,  landfilling  of  solid  waste  and  the  storage  of  chemi- 
cals in  underground  tanl^  also  leak  industrial  chemicals  into  the 
ground  water. 

To  give  you  a  real  close  to  home  example  of  what  has  happened, 
3  weeks  ago  the  city  of  West  Branch,  Iowa  found  that  it  had  three 
agricultural  chemicals  in  one  of  its  wells.  It  has  lasso,  atrizine  and 
duel.  I  think  the  atrizine  was  about  3.5  parts  per  billion.  The  others 
were  a  little  less  than  that. 

Last  year,  my  own  town  of  Mount  Vernon  found  they  had  TCE 
at  about  5  to  8  parts  per  billion  in  one  of  the  wells  that  they  tested 
there. 

We  have  a  program  which  tests  all  municipal  wells  now  in  the 
State  of  Iowa,  since  we  have  found  so  many  times  that  there  were 
problems. 

Mr.  GucKHAN.  If  I  may,  what  is  the  acceptable  level  of  those  two 
chemicals? 

Mr.  OsTBRBKRG.  I  think  that  at  least  when  we  did  the  TCE  in 
Mount  Vernon   a  few  years  ago,  there  wasn't  exactly  a  firm 
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number.  But  we  heard  it  was  about  6  parts  per  billkm.  So,  TCE  was 
above  that.  We  also  had  PCE  at  about  the  same  rate. 

In  many  cases  we  don't  know  exactly  what  Uie  dangerous  levels 
are,  but  I  think  we  do  know  that  we  would  rather  not  have  those 
chemicals  in  our  water  sypplies.  In  the  case  of  Mount  Vernon,  the 
city  has  closed  that  well. 

Now,  as  a  citizen  of  Mount  Vernon,  I  am  going  to  be  paying  part 
of  the  {100,000  to  bring  in  a  new  well  because  we  abandoned  one. 

What  we  have  done  in  Iowa  is  rather  unique.  We  have  taken  a 
rather  nonr^pilatory  view  of  the  process  of  ground  water  protec- 
tion. Let  me  give  you  some  examples  of  what  we  are  doing. 

Grants  will  be  given  to  county  landfills  to  install  leachate  control 
systems  and  to  do  more  monitoring  of  nearby  ground  water,  and  to 
incorporate  alternatives  to  landfilling  waste,  such  as  garbage  sepa- 
ration, waste  heat  recovery  and  ret^Ung. 

Research  on  how  pesticides  get  from  farm  fields  into  water  si^>- 
plies  is  being  done  now  at  Iowa  State  University.  We  have  set  up  a 
center  there. 

We  have  hundreds  of  field  size  plots  which  will  demonstrate  re- 
duced chemical  application  and  reduced  tillage.  We  expect  to  cdiow 
fiumers  that  less  application  and  more  careful  application  of  farm 
chemicals  can  bring  an  economic  benefit  and  certainly  help  the 
ground  water. 

Toxic  cleanup  days  are  going  to  be  set  up,  and  these  are  specific 
days  when  Iowa  citizens  can  brine  household  cleaners,  paints,  old 
pesticides,  waste  oil,  all  of  those  Kind  of  things,  to  a  location  for 
proper  disposal  at  State  expense.  We  hope,  then,  to  keep  some 
household  hazardous  wastes  out  of  our  landfills. 

Research  centers  wilt  be  established  at  each  of  the  three  State 
universities.  At  Iowa  State  there  will  be  a  Center  for  Sustainable 
Agriculture.  At  the  University  of  Iowa,  there  is  going  to  be  a 
center  which  will  study  the  health  effects  of  contaminated  drinking 
water.  And  at  Northern  Iowa,  we  are  going  to  look  at  the  proper 
handling  and  disposal  of  chemicals,  mainly  for  small  businesses. 

Now,  while  most  of  the  bill  depends  on  lowEins  voluntarily  chang- 
ing the  way  they  handle  chemicals,  there  is  a  regulatory  compo- 
nent to  the  bill  as  well.  This  includes  increased  t<»ting  and  train- 
ing for  all  of  those  who  apply  pesticides.  We  found  in  Uie  past  that 
many  people  applyii^  pesticides  could  have  absolutely  no  training. 

Also,  more  staff  is  added  to  the  Department  of  Natural  Resources 
to  enforce  existing  laws  and  r^n^ations. 

In  Iowa,  we  chose  a  nonregulatory  approach  because  we  could 
avoid  industry  pressure  to  adopt  Federal  contamination  standards. 
We  believe  that  adopting  standards  would  have  allowed  significant 
contamination  to  occur  before  action  could  be  taken.  The  goal  in 
our  bill  is  no  further  degradation  of  ground  water. 

Now,  the  second  unique  feature  of  the  bill  is  its  source  of  fund- 
ing. Of  the  $12  million  per  year  to  be  spent  on  ground  water  pro- 
tection, about  80  percent  comes  from  user  fees  on  those  products 
most  likely  to  cause  contamination  of  ground  water. 

Here  are  some  examples  of  the  fees:  The  State  pesticide  registra- 
tion fee  is  increased  from  the  present  $20  per  product  to  a  sales- 
based  tax.  Manufacturers  of  each  product  w^  now  pay  a  fee  which 


..Google 


77 

varies  from  $250  to  $3,000  for  each  of  the  6,000  or  so  pesticides  reg- 
istered in  the  State. 

Farmers  will  pay  a  fee  of  75  cents  per  ton  of  nitrogen  fertilizer 
they  use.  Also,  tjiose  people  who  sell  pesticides  have  a  fee  that  will 
be  put  on  them,  although  that  is  much  smaller  than  the  other  two 
I  have  mentioned. 

Retailers  who  sell  certain  hazardous  household  products  must 
pay  an  annual  fee  of  $25  for  that  privil^e.  That  fee  will  produce 
about  $1  million,  which  will  go  into  this  Toxic  Cleanup  Days  Pro- 
gram. 

The  current  State  landfill  tax,  which  is  25  cents  per  ton,  will  be 
boosted  to  $1.50  per  ton,  and  the  fee  will  continue  to  increase 
yearly  by  50  cents  to  a  maximum  of  $3.50  per  ton.  This  makes  al- 
ternatives to  Izindniling  more  economically  attractive,  It  increases 
the  cost  of  landfilling  while  it  gives  landilll  operators  money  to  do 
something  besides  just  bury  gsirhage  in  the  ground  and  cover  it  up. 

Owners  of  underground  tanks  of  1,100  gallon  capacity  will  pay 
an  annual  fee  of  $15  per  tank.  This  money  will  allow  more  DNR 
inspections  as  well  as  fund  a  study  on  the  liability  problems  of 
taiUc  owners. 

We  predict  that  ground  water  will  be  on  the  legislative  agenda  in 
most  States  in  the  next  few  years,  and  we  recommend  to  States  the 
Iowa  approach. 

That  is,  establish  programs  that  tax  problem  chemicals  in  order 
to  pay  for  and  encourage  alternative  ways  of  using,  storing  and  dis- 
posing of  chemicals. 

I  hope  your  committee  will  note  that  the  States  are  coming  to 
grips  with  this  problem  and  allow  us  latitude  in  setting  our  own 
agendas  while  you  strive  to  protect  the  Nation  as  a  whole  from  the 
problems  associated  with  the  use  of  pesticides. 

I  might  just  mention  that  I  am  concerned  about  Federal  preemp- 
tion questions.  One  of  the  preemption  questions  concerns  the  fees 
that  we  now  put  on  pesticides.  We  would  like  to  continue  to  do  that 
because  that  is  where  we  get  the  money  to  run  our  programs.  No 
one  is  yet  talking  about  that  sort  of  preemption  and  I  hope  you 
don't. 

There  is  also  possible  preemption  of  State  regulatory  authority 
on  setting  standards  in  ground  water.  As  you  see,  we  proceeded  to 
protect  ground  water  soon  after  the  first  studio  showed  we  had 
problems.  We  didn't  wait  until  we  could  actually  prove  that  some 
standard  was  violated  before  we  moved.  Since  we  are  doing  mainly 
voluntary  prc^ams,  we  think  we  ought  to  be  able  to  move  at  once. 
If  one  must,  first,  prove  contamination  before  one  can  do  anythit^, 
programs  may  be  delayed  for  years. 

And  the  last  issue  of  possible  preemption  is  in  the  enforcement  of 
local  issues.  We  have  in  the  bill  a  notice  provision  for  urban  appli- 
cation of  F>esticide8.  We  aie  doing  a  study  to  find  out  what  notice 
ought  to  be,  but  we  do  call  for  notice,  either  before  things  are  ap- 
plied or  after.  We  would  like  to  continue  the  process  without 
having  the  Federal  Government  say  that  notice  provisions  go 
beyond  a  State's  power  to  regulate. 

I  would  certainly  be  happy  to  answer  questions,  and  I  would  like 
to  have  my  remarks  included  in  the  record. 
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[The  prepared  statement  of  Mr.  Osterbe^  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Bbown.  We  very  much  appreciate  your  testimony,  Mr.  Os- 
terberg.  In  a  very  importfint  way,  I  think  you  have  helped  Iowa  to 
continue  in  the  great  tradition  of  that  State  as  leading  the  way  in 
an  important  Etrea  of  public  concern. 

We  hope  that  we  can  get  more  information  about  the  law  in 
question.  If  you  ftre  in  a  position  to  provide  us  with  the  text  and 
any  supplemental  information  that  would  contribute  to  our  under- 
standing,  why,  we  would  appreciate  it  if  you  could  submit  that  to 
the  suboammittee  also. 

Mr.  OsTERBERG.  I  would  be  happy  to  do  that. 

[Additional  material  is  held  in  the  subcommittee  files.] 

Mr.  Bbown.  Would  you  feel  there  would  be  any  objections  from 
the  State  of  Iowa  if  Hub  committee  were  to  schedule  a  day  of  hear- 
ings out  there  to  look  at  the  ground  water  problem  and  how  you 
are  going  about  it? 

Mr.  OsTERBERG.  I,  for  one,  would  certainly  welcome  you  to  the 
State  of  Iowa. 

Mr.  Bbown.  It  might  be  helpful  to  us  in  understanding  some  of 
the  local  reaction  to  the  situation  also. 

Mr.  Roberts,  do  you  have  any  questions? 

Mr.  Roberts.  Yes,  Mr.  Chainnan. 

Mr.  Osterberg,  I  want  to  thank  you  for  your  testimony.  And 
speaking  in  behalf  of  Mr.  Grandy,  he  has  been  keeping  ua  posted 
on  your  activities  and  the  law  in  Iowa  and  your  program,  in  the 
hope  that  many  other  agriculture  States  could  possibly  use  your 
work  as  a  model 

I  also  want  to  indicate  to  the  chainnan  and  the  members  of  the 
subcommittee,  Mr.  Grandy  asked  about  the  possibility  of  hearings 
in  Iowa  on  the  ground  water  issue,  and  I  can't  think  of  a  RrHee 
place  to  hold  hearings,  and  would  hope  you  could  take  part  in 
those  activities,  if  in  fact  the  subcommittee  can  work  that  out 

I  have  a  couple  of  questions. 

I  must  admit  some  surprise  in  finding  that  Iowa  is  second  only  to 
California  in  the  use  of  pesticides  and  also  in  r^ard  to  the  fertiliz- 
er business. 

You  have  stated,  however,  that  it  is  not  suiprising.  and  I  am 
quoting  here  from  your  statement,  that  "our  undei^round  water  is 
contaminated  mainly  by  farm  practices." 

I  am  wondering  if  there  are  other  sources  of  contamination  that 
you  have  found,  as  well  as  farm  use  of  pesticides?  Don't  get  me 
wrong.  I  understand  that  is  a  real  part  of  the  problem  and  that  is 
why  we  are  holding  these  hearings.  But  I  am  wondering  about  pe- 
trochemicab  and  things  of  this  nature.  Is  this  a  problem? 

Mr.  Osterberg.  You  bet.  As  I  said,  my  town  of  Mount  Vernon 
was  contaminated  with  an  industrial  chemical,  TCE. 

Mr.  Roberts.  I  see. 

Mr.  Octebbbrg.  I  might  also  add  that  farm  practices  are  the 
reason  we  are  finding  so  much  atrizine.  for  instance,  in  wells  in 
Iowa.  There  is  ccmtaimnation  fhnn  general  application,  but  also  we 
have  some  specific  problems. 


..Google 


79 

In  Iowa  we  have  ag  drainage  wells.  Normally,  after  one  tiles  a 
field,  the  tile  is  run  into  a  drain^e  ditch  which  then  flows  to  a 
stream,  which  would  then  flow  to  a  river. 

In  pfirts  of  Iowa,  farmers  run  tile  r^ht  to  a  well,  which  they  dig 
to  strike  an  aquifer,  a  rock  formation  which  will  take  the  water. 
With  this  practice,  farmers  are  contaminating  aquifers  directly 
with  many  pesticides. 

Ag  drainage  wells  were  probably  a  reasonable  farming  practice 
when  they  were  first  instiilled  around  the  turn  of  the  century.  But 
with  the  advent  of  farm  chemicals,  that  practice  brings  pesticide- 
laden  wastewater  to  an  aquifer.  Often  o^er  farmers  have  found 
the  same  aquifer  when  they  sought  their  drinking  water. 

That  is  quite  a  large  problem  in  Iowa  and  we  try  to  take  care  of 
this  in  the  bill  also. 

Mr.  Roberts.  Let  me  ask  you — well,  obviously,  we  have  some 
other  factors,  the  rainfall  and  geology,  and  I  have  out  in  my  coun- 
try one  of  the  largest  aquifers  in  the  United  States,  the  Ogedala,  so 
I  have  very  similau-  concerns. 

We  just  had  a  study  that  was  released  called  the  NAS  Study,  by 
a  former  staff  member,  not  singularly  by  him  but  a  staff  member 
on  the  subcommittee.  Dr.  Benbrook,  that  stated,  eunong  other 
things,  that  we  ought  to  have  a  negligible  risk  kind  of  standard 
here  as  we  are  dealing  with  these  issues. 

I  consider  that  a  giant  step  forward  to  really  get  after  the  bad 
actors  and  get  those  out  of  public  use,  as  opposed  to  everything 
that  we  are  using. 

Would  you  say  that  it  should  be  the  goal  of  State  and  Federal 
governments  to  work  to  safeguard  the  ground  water  from  any  de- 
tectable levels  of  agricultural  chemicals,  or  could  we  go  to  a  negh- 
gible  risk  kind  of  standard  or  a.  safe  level?  Is  that  possible? 

Mr.  OsTERBESG.  Well,  I  suppose  it  is.  But  as  you  noticed  in  my 
testimony,  we  didn't  really  want  to  talk  about  standards  very  much 
in  the  State  of  Iowa. 

Actually,  industry  was  pushing  us  very  hard  to  adopt  some  sort 
of  standards.  We  think  ttiat  in  Iowa  we  are  unique  because  we 
have  taken  mainly  a  nonregulatory  approach  to  ground  water  pro- 
tection. I  think  this  will  be  a  Federal  question,  about  setting  those 
standards. 

We  would  like  to  be  able  to  look  at  the  Federal  Government 
standards  but  perhaps  choose  our  own.  However,  in  the  1987  bill 
we  just  wanted  to  get  started  on  a  whole  bunch  of  programs,  re- 
gardless of  whether  we  could  show  that  some  standard  had  been 
violated. 

I  think  that  one  of  the  reasons  it  takes  a  long  time  for  govern- 
ment to  move  is  because  the  obvious  must  be  proved  before  steps 
can  be  made. 

We  already  know  we  have  pesticides  and  industrial  chemicals  in 
our  ground  water.  We  say  in  the  bill  that  synthetic  chemicals 
aren't  natural,  they  shouldn't  be  there,  and  we  would  rather  not 
have  them.  Therefore,  we  would  like  to  get  started  on  progreuns 
which  try  to  prevent  chemicals  from  getting  in  ground  water  in  the 
flrst  place,  without  simultaneously  prosecuting  whoever  was  the 
perpetrator  of  the  contamination. 
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Mr.  RoBKRTS.  I  hope  we  have  the  ample  RAD  Amds  to  get  all 
that  done. 

You  have  a  toxic  cleanup  day  in  Iowa. 

Mr.  OsTBKBSRG.  Yes,  sir. 

Mr.  Roberts.  Which  certainly  sounds  like  a  great  idea.  And.  as  I 
understand  it,  citizens  can  r^ponsibly  diapose  of  the  quantitiee  at 
any  toxic  kind  of  chemical.  WKat  does  this  coet  you?  How  do  you 
fund  this? 

Mr.  OSTKRBKRG.  We  fund  it  by  a  fee  on  selling  household  hazard- 
ous chemicals,  those  thin^  wnich  at  the  end  of  their  lives  are 
going  to  be  oroblems  for  disposal.  It  is  verv  much  like  getting  a 
permit  for  Belling  beer  in  Iowa.  The  household  hazardous  matenab 
permit  is  $25  unless  you  are  very  small,  and  then  it  is  only  $10,  <»■ 
unless  ^u  are  very  big,  and  then  it  is  $100.  We  figure  that  abiDUt 
$1  milhon  will  come  from  these  permits. 

We  use  the  money  to  set  up  toxic  cleanup  day  wograms,  which 
are  pretty  much  modeled  on  uie  State  of  Florida.  They  have  really 
led  the  way  with  their  amnesty  days. 

We  bad  two  pilot  toxic  cleanup  days  last  year,  and  found  that 
they  were  so  successful  that  we  set  up  a  statewide  program. 

I  might  mention  the  fact  that  a  lot  of  pesticides  were  brou^t  to 
the  pilot  programs.  We  saw  more  DDT  brought  in  by  farmers  vt^w 
didn  t  want  to  have  it  in  the  bam  anymore  than  we  saw  of  aoy- 
tiuDg  else  at  the  pilot  cleanup  day  in  Cedar  Rapids.  We  had  ^od 
cooperation  with  the  farm  community  because  countv  extensitai 
took  a  lead  on  the  local  level.  The  Farm  Bureau  Women  were 
greatly  involved  and  that  is  one  of  the  reasons  we  got  so  much  ma- 
terial nobody  wanted  to  have  in  the  bam  anymore.  They  didn't 
want  it  there,  and  we  were  happy  to  put  it  into  secure  containers 
and  send  it  someplace  safe. 

Mr.  RoBKBrra.  Well,  I  am  glad  you  mentioned  the  fact  that  the 
farmer,  and  more  especially  the  Farm  Bureau  and  the  Farm 
Biireau  Women,  and  I  am  sure  all  farm  organizations,  had  a  hand- 
in-fflove  effort  in  this  r^ard.  So,  it  is  a  partnership. 

And  I  would  say  only  to  Mr.  Grandy,  my  colleague,  you  arrived 
late  but  the  chainnan  has  indicated,  as  I  have,  that  perhaps  your 
suggestion  to  go  to  Iowa  in  terms  t^  subcommittee  hearings  in  the 
field  to  further  take  a  look  at  the  Iowa  law  and  what  we  can  do  on 
the  Federal  level  to  fold  into  that  partnership,  that  perhaps  we  can 
do  this. 

Mr.  Gbandy.  Would  the  gentleman  yield  on  that  point? 

Mr.  RoBEBTS.  Yes,  I  would  be  happy  to  yield. 

Mr.  Grandy.  I  just  would  like  to  thank  you  for  his  concerns,  and 
also  the  Chairman.  I  think  this  is  an  issue  that  Mr.  Osterberg  and 
the  l^islature  has  very  rightly  raised,  and  I  am  glad  that  Iowa,  it 
looks  as  though,  is  ^ing  to  be  setting  the  lead  in  this  issue. 

I  know  that  he  is  not  here,  but  Mr.  Gunderson  has  a  similar 
ground  water  problem  in  the  State  of  Wisconsin,  and  I  would  hope 
that  this  panel  will  take  the  lead  in  investigating,  perhaps  finding 
some  of  where  the  Federal  Government  can  intervene  in  what  is 
deviously  a  matter  that  is  concerning  a  lot  of  States. 

I  thank  the  gentleman. 

Mr.  RoBEBTB.  I  have  no  further  questions,  Mr.  Chairman.  Thank 
you. 
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Mr.  Brown.  Thank  you,  Mr.  Roberts. 

Mr.  GUckmein. 

Mr.  GucKMAN.  Yes.  Mr.  Osterberg,  thank  you  for  testifying. 

I  just  had  kind  of  a  more  philosophical  question.  We  faced  last 
^ear  am  amendment  offered  by  Mr.  Roberts,  which  was  successful 
m  the  House,  which  basically  dealt  with  the  issue  of  uniform  stand- 
ards in  the  area  of  pesticide  tolerances  in  foods.  The  idea  was  what 
kind  of  role  should  States  have  in  setting  stricter  standards  than 
the  Federal  Government  did  in  this  particular  area,  and  it  was  lim- 
ited to  that  area,  residues  in  foods,  under  the  theory  that  you 
ought  not,  when  you  have  a  national  commercial  picture  in  distrib- 
uting food,  have  an  impossible  patchwork  of  50  States  having  dif- 
ferent laws. 

I  wonder  if  you  would  care  to  comment  on  this  issue,  maybe  as  it 
affects  that  particular  issue  or  as  it  affects  other  pesticide  issues? 
Because  as  you  in  Iowa  are  working  on  State  laws,  you  might  find 

Siurself  in  conflict  with  Federal  laws  and  may  be  stricter,  have 
ws  that  are  more  precise  and  penalties  will  be  higher,  all  those 
kinds  of  things.  We  would  like  the  benefit  of  your  thoughts  on  that. 

Mr.  Osterberg.  I  want,  first  of  all,  to  say  that  Iowa  often  simply 
adopts  Federal  standards,  we  do  that  in  most  cases.  I  think  there 
may  be  times  when  we  want  to  go  beyond  those  standards  because 
there  may  be  special  circumstances. 

Talking  about  ground  water — and  realize,  this  is  a  ground  water 
bill  I  am  describing,  not  a  pesticide  bill~~we  are  much  more  de- 
pendent on  ground  water  them  just  about  any  other  State  is.  While 
nationwide,  I  think,  about  half  of  drinking  water  comes  from  sur- 
face water,  in  Iowa  I  think  it  is  less  than  20  percent.  And  when  you 
talk  about  rural  areas,  all  drinking  water  comes  from  ground 
water.  There  is  hardly  any  surface  water  that  comes  to  a  farmer. 

Because  of  that,  we  may  have  a  special  circumstance  that  we 
might  want  to  address,  and  we  would  prefer — I  think  I  speak  for 
most  Iowa  legislators — to  be  able  to  do  that,  if  there  is  a  separate 
problem  from  what  the  Federal  Government  is  dealing  with.  And 
for  that  reason,  I  think  we  would  like  to  have  the  ability  to  go 
beyond. 

Mr.  GucKHAN.  Well,  I  think  that  that  is  a  useful  answer.  And  I 
don't  know  how  the  ground  water  issue  will  relate  to  the  big  pic- 
ture o[  what  we  do  here  in  terms  of  national  standards.  I  would 
imagine  that  ground  water  is  a  more  local  issue,  that  it  would  not 
be  as  susceptible  to  a  national  tolerance  standard  as  would  how 
residues  of  chemical  there  are,  of  pesticides,  in  certain  foods. 

But  I  do  think  we  have  to  meiintain  some  degree  of  flexibility  on 
this  issue,  and  in  some  areas  there  needs  to  be  Federal  supremacy, 
in  others  there  should  not  be.  And  you  just  gave  us  an  example  of 
oae  where  the  States  should  reserve  the  rights  to  have  a  little 
tougher  or  different  standard. 

Mr.  Roberts.  Would  the  gentleman  yield? 

Mr.  GucKMAN.  I  would  glad  to  yield. 

Mr.  Roberts.  I  would  like  to  inform  the  witness  that  we  did  have 
a  petition  process  in  r^ard  to  uniform  marketing  or  uniform  toler- 
ance in  r^ard  to  various  food  products. 

What  we  had  in  the  EDB  case  was  six  States  having  different 
standards,  and  when  that  came  about,  you  had  a  situation  where, 
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say,  Aunt  Jemima  was  l^al  for  sale  in  Kansas  but  not  in  Texas. 
And  something  would  be,  say,  authorized  in  the  public  safety  in 
New  York,  but  not  in  Massachusetts  or  not  in  Vermont.  And  it  was 
the  hodge-podge  kind  of  situation  that  we  were  trying  to  take  care 
of  with  the  amendment  introduced  by  Mr.  Stenholm  and  myself, 
with  the  full  understanding  that  we  wemt  to  set  a  tolerance  level 
on  the  Federal  level  that  would  do  as  much  as  we  could  in  behijf 
of  public  safety,  but  that  also  we  had  to  protect  the  interstate  com- 
merce  or  you  could  have  a  major  crop  loss,  et  cetera,  and  that  not 
all  States  have  the  wherewithal  and  the  means  emd  the  expertise 
to  determine  these  matters. 

I  am  not  sure  how  this  would  fold  in  in  r^ard  to  ground  water, 
but  it  is  an  issue  that  we  will  have  to  ffice.  We  attempted  to  com- 
promise at  great  length  in  regard  to  the  State  wishes,  because  obvi- 
ously various  States  have  very  strong  and  keen  feelings  on  this, 
and  that  if  a  State  had  that  particular  problem  they  comd  petition 
the  EPA,  we  could  suspend  that  particular  product,  we  could  have 
a  hearing,  and  if  in  fact  there  was  cause  Emd  very  real  reason  to 
have,  say,  that  chemical  or  whatever,  that  pesticide  or  that  prod- 
uct, suspended  or  canceled,  why,  then  we  would  do  it.  But  we 
would  do  it  for  all  50  States. 

It  wouldn't  just  be  a  case  where  the  people  of  Massachusetts  or 
New  York  or  Vermont  or  Florida  or  California,  or  whatever,  would 
be  protected  from  product  x.  We  felt  if  that  were  the  case,  if  indeed 
that  was  a  danger,  that  certainly  everybody  ought  to  be  concem«l. 

I  thank  the  gentleman  for  yielding,  and  it  is  an  issue  that  we 
will  have  to  go  forward  with. 

Mr.  GucKMAN.  I  Just  might  add  that  the  bill,  as  introduced  by 
Mr.  de  la  Garza,  H.n.  2463,  contains  the  language,  "Nothing  in  this 
section  on  ground  water  shall  limit  the  authority  of  the  administra- 
tor or  of  any  State  under  other  provisions  of  tms  act  or  under  any 
other  law." 

So,  apparently  it  does  preserve  your  rights. 

'niank  you,  Mr.  Chairman. 

Mr.  Brown.  Mr.  Morrison. 

Mr.  Morrison.  Thank  you,  Mr.  Chairman. 

Mr.  Osterberg,  ^ou  mentioned  in  your  comments  that  you  were 
involved  in  training  prt^rams  and  so  forth  for  applicatora.  Is  it 
your  finding  that  a  lot  of  the  problems  are  relatea  to  misapplica- 
tion, going  Deyond  label  instructions?  Or  do  you  sense  that  tiie 
problem  relates  more  to  just  the  day  to  day  fanning  pretctices  that 
may  be  within  EPA  directions  to  applicators? 

Mr.  OsTERBERO.  I  am  not  sure  I  can  give  you  a  deimite  answer  to 
that,  sir.  I  think  that  we  are  at  a  stage  where  we  are  trying  to  find 
that  out.  But  we  have  decided,  since  we  already  have  contamina- 
tion, that  we  are  going  to  start  pn^rams  to  mi&e  it  less  likely  to 
happen  in  the  future. 

With  r^card  to  pesticide  applicators,  we  had  a  provision  in  Iowa 
law  that  said  that  you  had  to  nave  a  license  if  you  were  a  commer- 
cial applicator.  However,  a  license  holder  could  have  as  many 
people  under  his  direction  as  he  wanted.  A  license  holder  could  be 
drinking  coffee  downtown  and  20  miles  away  one  of  his  emplt^reea 
could  be  spraying,  and  that  employee  was  under  the  boss's  direo- 
tioD. 
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Many  firms  had  training  for  their  employees,  but  many  did  not.  I 
think  there  were  probably  lots  of  high  schools  kids  applying  all 
sorts  of  chemicals — mainly  in  towns,  I  think,  rather  than  out  in  the 
countryside — who  had  just  no  training  whatsoever. 

We  decided  that  that  could  be  a  problem.  I  don't  know  for  sure 
whether  that  is  the  reason  we  are  flnding  pesticide  residues  in 
ground  water.  But  if  it  is,  then  more  training  is  certainly  going  to 
help  that  prc^am. 

And  besides  trftining,  we  also  are  going  to  do  testing  of  pesticide 
applicators.  In  fact,  we  are  going  to  start  doing  testing  of  private 
applicators,  i.e.  farmers,  also. 

I  believe  the  test  for  a  farmer  applicator  would  be  not  the  same 
test  taken  by  a  professional  applicator,  but  we  need  something  to 
show  that  he  has  read  the  material  and  that  he  knows  something 
about  applying  pesticides.  A  farmer  would  not  be  able  to  buy  re- 
stricted pesticides  until  he  passed  that  test. 

Mr.  Morrison.  There  is  no  question,  a  number  of  States  have 
gotten  involved  in  that.  California  probably  leads  the  entire 
Nation.  I  know  in  Washington  State  we  have  a  very  strict  require- 
ment for  applicator  trfiining. 

I  think  the  subcommittee  would  be  very  interested  in  additional 
information,  and  perhaps  this  could  come  from  a  hearing  that 
might  be  held  in  Iowa,  Mr.  CheiirmEui,  as  to  the  relationship  of  this 
problem  to  the  misapplication  of  materials. 

We  like  to  think  in  our  part  of  the  world  that  where  materials 
have  been  properly  applied,  that  there  is  a  limited  impact  on  the 
environment  generally.  But  it  would  be  helpful  if  your  findings 
could  back  that  up. 

Thank  you,  Mr.  Chairman. 

Mr.  Brown.  Mr.  Grandy. 

Mr.  Grandy.  Thank  you,  Mr.  Chairman.  And  thank  you  again 
for  your  acceptance  of  the  idea  to  hold  ground  water  hearings  in 
Iowa. 

Mr.  Osterberg,  as  long  as  we  have  this  opportunity,  as  long  as 
this  committee  is  entertaining  the  idea  of  perhaps  coming  out  to 
our  State  and  holding  hearings,  where  would  you  think  would  be  a 
good  place  to  do  this  m  terms  of  getting  the  broadest  view  and  com- 
piling the  most  effective  witness  list  and  providing  this  committee 
with  the  information  it  needs  to  proceed  in  this  issue? 

Mr.  Osterberg.  Well,  Mr.  Grandy,  I  am  a  politician  and  I 
wouldn't  mind  it  being  in  my  district  at  all. 

Mr.  Grandy.  Well,  that  is  absolutely  out  of  the  question,  Mr.  Os- 
terberg. But  would  you  reconsider  my  district?  [Laughter.] 

Let  me  just  add,  as  you  know,  one  of  the  provisions  in  the  Iowa 
ground  water  bill  was  the — this  w£is  not,  I  understand,  in  the  final 
legislation,  but  the  closing  of  the  sinkwells,  particularly  in  Hum- 
boldt and  Pocahontas  Counties. 

What  is  your  impression  of  those  two  counties?  Are  the^  more  at 
risk?  Is  there  a  higher  incidence  of  ground  water  contammation  in 
those  two  counties  than  there  would  be,  perhaps,  in  the  rest  of  the 
State?  And  is  it  perhaps  a  possible  area  that  we  should  be  investi- 
gating? 

I  understand  the  incidence  of  cancer  is  very  h^h  in  those  two 
counties,  too.  Is  that  correct? 
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Mr.  OsTERBBRG.  I  betieve  there  is  some  sort  of  a  node  down 
through  ttie  center  of  the  State,  where  the  cancer  rate  is  a  little 
high,  yes. 

Again,  I  don't  think  we  know  enough.  There  have  been  some 
studies  that  have  begun  very,  very  recently.  Realize  that  most  re- 
searchers didn't  think  there  was  going  to  be  a  problem  with  pesti- 
cides showing  up  in  ground  water.  Tins  is  very,  very  new.  And  the 
data  is  just  now  coming  in. 

Besides  our  Iowa  Geological  Survey,  the  USGS  has  been  doing 
some  sampling  in  Iowa.  And  I  think  we  are  close  to  having  a  good 
answer  to  your  question. 

But  if  I  could  talk  about  a  related  area,  which  is  nitrogen,  high 
rates  don't  appear  in  the  counties  you  mentioned  so  much  as  they 
do  closer  to  the  Missouri  River. 

Mr.  Grandy.  Well,  naturally  I  want  to  discuss  that  level  of  nitro- 
gen, because  it  is — and  I  don't  know,  maybe  you  have  data  already. 
When  you  are  talking  about  these  nitrate  levels  in  soils,  do  you 
have  any  data,  how  much  of  it  is  induced  by  chemicals,  how  much 
of  it  is  naturally  occurring  nitrates?  You  are  going  to  have  a 
higher  nitrate  level  with  com  anyway. 

So,  is  there  a  way  that  we  can  get  research  in  that  area,  to  inves- 
tigate what  is  the  naturally  recurring  nitrate,  what  is  an  artificial- 
ly induced  nitrate,  and  what  we  can  do  about  either  one? 

Mr.  OffFERBERG.  I  think  we  should  get  research  on  that.  And  as  I 
mentioned,  we  have  something  called  the  Leopold  Center  at  Iowa 
State  University,  named  for  Aldo  Leopold,  an  Iowa  environmental- 
ist. 

Mr.  Grandy.  Yes. 

Mr.  OsTERBERG.  And  I  think  that  that  is  one  of  the  kind  of  re- 
search topics  they  will  certainly  take  on. 

We  know  something,  though,  from  the  Big  Spring  Basin  in  Clay- 
ton  County,  which  has  shown  that  there  is  a  very  high  correlation 
between  nitrogen  fertilizer  and  ground  water  contamination.  If  one 
looks  at  two  graphs,  one  which  shows  the  increase  in  nitrogen 
fertilizer,  and  the  other,  the  increase  in  nitrogen  in  certain  sur- 
face waters  and,  in  ground  water,  one  would  find  that  both  curves 
go  up  together.  And  one  would  suspect  from  that  that  nitrogen  fer- 
tilizer may  be  much  of  the  problem. 

Mr.  Grandy.  Is  this  why  you  are  charging  75  cents  a  ton  for  fer- 
tilizer use,  of  nitrogen  fertilizer,  for  the  moat  part? 

Mr.  OsnRBERG.  Not  really.  We  are  not  trying  to  use  those  fees  to 
get  less  application.  At  one  time  we  thought  about  that.  Realize 
that  75  cents  is  quite  small.  Instead  of  $160  for  a  ton  of  nitrogen 
fertilizer,  it  would  cost  $160.75.  That  is  not  going  to  do  anything  at 
all  to  reduce  the  use  of  nitrogen  fertilizer. 

Mr.  Grandy.  I  see. 

Mr.  OsTERBERG.  Many  prc^euns  will  be  initiated  in  lowa'a  rural 
areas.  Besides  doing  all  of  this  research  at  Iowa  State  and  other 
colleges  and  universities  in  the  State,  we  are  also  going  to  let  farm- 
ers find  out  if  they  have  pesticides  or  not  in  their  wells. 

I  think  that  each  well  owner  ought  to  pay  for  a  $10  nitrate  and 
bacteria  test.  I  think  everybody  who  drinks  well  water  ought  to  do 
that  every  year. 
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But  when  you  realize  the  coBt  of  a  test  for  pesticide  residues 
could  be  $100  to  $300,  you  just  know  no  one  is  going  to  do  it. 

So,  the  State  has  decided  that  we  will  do  some  of  those  tests, 
probably  for  free. 

Mr.  Grandy.  Let  me  ask  you  one  more  question  that  was  really 
brought  to  my  attention  by  your  colleague.  Senator  Prebe,  when  we 
were  discussing  the  Iowa  ground  water  bill  before  it  went  to  the 
Senate. 

He  points  out  that  particularly  in  my  area  of  northwest  Iowa  we 
are  on  the  Dakota  aquifer,  which  is  in  South  Dakota,  and  a  lot  of 
what  goes  into  that  ground  water  comes  off  center  pivots  and 
comes  into  Iowa.  That  is  clearly  an  interjurisdictional  dispute  be- 
tween Iowa  and  South  Dakota. 

Where  do  you  think  this  committee,  this  Government,  needs  to 
intercede  to  address  those  kinds  of — well,  I  guess  you  could  call  it 
interstate  commerce  disputes,  because  South  Dakota,  if  you  believe 
Senator  Prebe,  is  putting  Iowa  at  risk.  Do  you  see  that  a  legitimate 
place  for  the  Federal  Government  to  come  in  and  impose  some 
kind  of  standard? 

Mr.  OsTERBERG.  I  think  that  is  certainly  a  place  where  the  Feder- 
al Government  should  intervene,  because  we  all  contaminate  one 
another.  That  is  the  reason  we  have  Federal  stream  standards  to 
prevent  contamination  in  surface  water. 

Mr.  Grandy.  Mr.  Chairman,  may  I  proceed  for  1  additional 
minute? 

Mr.  Brown.  Without  objection,  the  gentlemen  will  have  1  minute 
more. 

Mr.  Grandy.  Thank  you. 

I  wanted  to  ask  you  one  more  question,  Mr.  Osterberg. 

I  would  also  ask,  Mr.  Chairman,  unanimous  consent  to  include  a 
statement  in  the  record  today. 

Mr.  Brown.  Without  objection,  so  ordered. 

Mr.  Grandy.  Thank  you. 

Maybe  you  have  done  this.  I  don't  find  it  in  your  testimony.  Did 
you  address  any  questions  of  farmer  liability  in  the  Iowa  ground 
water  bill?  Mr.  Morrison  was  talking  about  application  of  pesti- 
cides. Is  there  any  kind  of  protection  for  the  farmer  in  the  Iowa 
ground  water  bill  that  we  might  want  to  look  at,  as  a  model  on  the 
Federal  level? 

Mr.  Osterberg.  Yes,  there  is.  When  we  passed  the  bill  in  the 
House,  we  were  prevailed  upon  to  come  up  with  some  protection 
for  farmers.  If  they  are  following  all  pesticide  labeling,  they  ought 
to  be  relieved  of  some  sorts  of  liability. 

It  was  interesting  that  as  soon  as  we  did  that,  everybody  else  in 
the  world  wanted  the  same  kind  of  liability  protection.  We  decided 
that,  if  you  were  a  professional  applicator,  you  ought  to  know  what 
you  are  doing.  However,  if  you  are  somebody  who  does  about  18  or 
25  different  jobs — that  is,  a  farmer,  who  has  to  be  a  mechanic  as 
well  as  know  something  about  pesticides,  as  well  as  know  how  to 
buy  and  sell — it  is  probably  expecting  too  much,  to  expect  that 
person  to  be  an  expert  in  applying  pesticides. 

This  bill  has  limited  hability  protection  that  requires  farmers  to 
follow  label  directions.  In  the  case  of  nitrogen  fertilizer  application, 
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a  farmer  also  has  to  have  a  soil  test  before  he  is  relieved  of  any 
liability.  If  you  do  all  that  and  you  are  the  best  kind  of  farmer  we 
could  find,  then  we  give  you  limited  liability  protection. 

Mr.  Grandy.  Thank  you,  Mr.  Osterberg.  I  hope  that  we  can  use 
some  of  our  resources  when  we  come  to  Iowa  to  have  these  field 
hearings  at  a  speciiied  date.  Thank  you. 

Mr.  Brown.  Thank  you,  Mr.  Grandy. 

Thank  you,  Mr.  Osterbei^,  for  your  very  helpful  testimony,  and 
we  look  forward  to  continued  cooperation  with  you  and  with  the 
State  of  Iowa  on  this  question. 

Mr.  OsTERBBRQ.  Well,  I  would  certainly  welcome  you  to  the 
State. 

Mr.  Brown.  Now  we  have  as  our  next  witness,  Ms.  lAarilyn 
DuBois,  chief  of  the  bureau  of  pesticide  management  in  Albany, 
New  York,  and  Ms.  Martha  McCabe,  who  is  assistant  attorney  gen- 
eral for  the  EPB,  State  of  New  York,  in  Albany. 

We  welcome  both  of  you  here  this  morning  and  look  forward  to 
your  testimony. 

STATEMENT  OF  MARILYN  H.  DuBOIS,  CHIEF,  BUREAU  OF  PEOTI- 

CIDE  MANAGEMENT,  DEPARTMENT  OF  ENVIRONMENTAL  CON- 
SERVATION, STATE  OF  NEW  YORK 

Ms.  DuBois.  Thank  you,  Mr.  Chairman. 

My  name  is  Marilyn  M.  DuBois,  and  I  am  the  chief  of  the  bureau 
of  pesticide  management  with  the  New  York  State  Department  of 
Environmental  Conservation,  and  I  am  representing  that  agency 
today. 

The  department  is  the  State  lead  agency  for  pesticides  and  exer- 
cises prinuiry  FIFRA  enforcement  jurisdiction  under  a  delegatiiHi 
agreement  with  the  U.S.  EPA. 

I  am  going  to  request  that  my  complete  statement  be  entered 
into  the  record  of  the  hearing  today. 

Mr.  Bbown.  Without  objection,  so  ordered. 

Ms.  DuBois.  Thank  you.  I  will  simply  summarize  some  of  the 
nuyor  points  we  would  like  to  make  for  the  subcommittee  mem- 
bers. „„„ 

We  strongly  urge  that  the  reautiiorization  of  FIFRA  be  a  meijor 
priority  for  Congress  this  year.  The  m^or  elements  of  the  bill  that 
was  discussed  1^  year  should  be  retained. 

We  do  have  some  comments  about  some  special  provisions  that 
we  know  the  subcommittee  and  committee  members  are  condder- 
ing,  and  we  would  like  to  give  you  our  thoughts  on  some  of  tlwee 
issues. 

The  first  issue  is  the  establishment  of  tolerances  for  agricultural 
commodities.  

New  York  State  opposes  any  amendments  to  FIFRA  which  would 
restrict  the  States'  rights  to  establish  tolerance  levels  in  or  <ri 
foods. 

States  have  the  responsibility  and  either  have  or  can  acquire  the 
technical  capability  to  conduct  tiiese  activities  to  protect  the  health 
and  safety  of  their  citizens. 

We  do  not  believe  that  the  existing  statute,  wbkh  allows  States 
to  adopt  stricter  tolerance,  has  led  to  the  creation  of  jurisdictional 
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barriers  which  have  prohibited  national  marketing.  The  nature  of 
the  States'  authority  has  resulted  in  the  use  of  this  authority  only 
in  situations  where  there  hm  been  call  for  an  extreme  action. 

There  are  at  least  two  examples  I  might  comment  on  for  New 
York  State. 

One  was  New  York  State's  action  on  EDB.  When  our  Depart- 
ment of  Health  felt  that  the  data  was  sufficient  to  establish  the  po- 
tential for  adverse  reproductive  effects,  looking  at  di^erences  in 
food  consumption  data  for  children  and  combined  exposures  from 
air,  water  and  food,  and  that  the  potential  for  carcinogenic  effects 
was  significant  enough,  we  chose  to  establish  lower  food  residue 
tolerances  for  EDB. 

A  similar  concern  with  daminozide  had  led  our  department  of 
health  to  consider  reduced  food-level  tolerances  for  that  chemical, 
as  well. 

We  believe  that  the  overriding  issue  should  be  to  provide  as  safe 
as  pcssible  food  supply  to  consumers,  and  where  additioned  action 
is  demonstrated  over  and  above  Federal  limitations,  the  States 
^ould  be  free  to  take  that  action.  The  States  should  retain  the 
flexibility  to  respond  to  unique  local  situations  which  occur  due  to 
the  types  of  crops  grown,  the  level  of  pesticide  use,  nonfood  expo- 
sures and  other  factors. 

On  the  matter  of  groundwater  protection.  New  York  believes 
that  a  ^ound  water  protection  pn^ram  must  be  directed  toward 
loevention  of  contamination,  rather  than  responding  to  contsunina- 
tioa. 

There  is  no  doubt  that  prevention  is  environmentally  and  eco- 
nomically the  preferable  direction  to  take. 

Both  EPA's  proposal  for  agricultural  chemicals  in  ground  water 
strat^y  and  H.R.  2463  need  to  be  strengthened  to  provide  preven- 
tion strategies  for  current  pesticide  use.  We  have  several  specific 
comments. 

First,  we  think  the  bill  should  be  amended  to  require  EPA  to  de- 
velop immediate  recommendations  and  stEuidards  for  alternative 
strategies  to  pesticide  use.  These  strategies  should  include 
Donchemical  alternatives  such  as  cultural  management  practices, 
chemical  alternatives  which  are  less  mobile  in  soil  and  less  likely 
to  migrate  to  ground  water,  integrated  pest  management  programs 
which  minimize  the  use  of  chemicals,  and  other  alternatives. 

The  second  concern  is  the  establishment  of  a  ground  water  resi- 
due guidance  level,  the  basis  for  EPA  and  ultimately  the  State  re- 
sponse to  ground  water  contamination. 

Pesticide  management  considerations  or  requirements  imple- 
mented only  upon  occurrence  of  contamination  at  or  above  the 
GRGL  is  a  late  response,  especially  if  this  level  is  set  at  a  critical 
water  quality  stfuidard. 

Few  States  are  likely  to  use  action  levels  below  the  GRGL. 
Therefore,  it  is  extremely  important  that  the  GRGL  be  set  lower 
than  the  Federal  drinking  water  maximum  contaminant  level, 
unless  the  MCL  is  set  at  or  near  detection  limits,  to  improve  our 
chances  of  preventing  contamination  crises  with  pesticide  mani^e- 
ment  approaches. 

A  third  concern  is  the  bill's  monitoring  program  requirements. 
The  monitoring  programs  which  are  the  basis  for  identifying  the 
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need  for  pesticide  management  and  action  on  such  pestiddes  caus- 
ing contamination  must  not  be  exclusively  or  primarily  baaed  on 
drinking  water  wells. 

Shallower  wells  and  other  ground  water  monitoring  wells  are 
also  useful  indicators.  Furthermore,  States  should  be  notified  of 
any  contamination  where  it  is  determined  to  exist  by  EPA's  m<»u- 
toring  program. 

I  was  pleased  to  hear  that  the  bill  currently  under  consideration 
does  retain  a  provision  for  the  States  to  set  their  own  ground  water 
standards.  For  example,  in  New  York  State,  except  where  there  is 
a  ground  water  standard  for  specific  chemicals,  has  a  general  or^ 
ganic  standard  of  50  ppb,  and  that,  in  many  cases,  is  lower  than 
Federal  standards  for  many  chemicals. 

When  pesticides  are  determined  to  have  leached  into  ground 
water  or  have  the  capability  of  leaching,  concrete  preventative  lim- 
itations on  the  use  of  such  products  is  needed. 

We  believe  that  EPA  lu^  to  be  more  aggressive  in  determining 
that  certain  chemicab  which  are  known  leachers  should  simply  not 
be  roistered  for  use. 

On  the  topic  of  farmer  liability,  the  issue  of  indemnification  of 
agricultural  pesticide  users  has  been  proposed  in  previous  FIFRA 
l^islation.  We  suggest  that  your  bill,  H.R.  2463,  be  amended  to 
exempt  farmers  ^m  liability  when  using  pesticides  in  a  proper 
manner  according  to  label  directions,  aa  provided  in  last  year  s  bill, 
only  if  they  have  been  trained  and  certified  in  pesticide  use  and  to 
provide  adequate  penalties  for  violations. 

I  would  note  that  Governor  Cuomo  has  proposed  State  le^lation 
which  would  exempt  farmers  from  damages  or  remediation  costs 
incurred  as  a  result  of  ground  water  contamination  caused  by  the 
lawful  and  nonn^ligent  use,  storage  or  disposal  of  pesticides. 

The  bill  also  amends  the  existing  enforcement  provisions  for  pes- 
ticides in  the  environmental  conservation  law,  upgrading  the  pri- 
vate applicator  misuse  of  general  use  pesticides  from  a  violation  to 
a  misdemeanor,  thereby  increasing  penalties  for  such  offenses. 

The  Governor's  bill  also  requires  that  farmers  be  certified  pesti- 
cide applicators  in  order  to  qualify  for  the  exemption  from  liability. 
The  certification  requirement  makes  farmers  subject  to  our  pesti- 
cide recordkeeping  duties,  which  would  enable  them  to  verUy  in 
writing  that  they  in  fact  had  used  certain  chemicals  and  the  dose 
rates  at  which  they  had  applied  the  chemicals,  and  the  areas  to 
which  they  had  applied  those  pesticides. 

On  the  subject  of  data  disclosure  to  States,  we  urge  the  commit- 
tee to  retain  the  provision  of  last  year's  bill  r^arding  the  disclo- 
sure of  registration  information  to  the  States.  The  provision  allows 
EPA  to  disclose  such  data  if  the  State  has  the  same  protection  for 
proprietary  information  as  EPA. 

It  is  important  for  States  to  have  access  to  such  information  as 
necessary  for  their  own  product  registration  processes. 

Neurotoxic  and  behavioral  effects  of  pesticides. 

New  York  State  strongly  supports  the  provision  of  H.R.  2463 
which  requires  EPA  to  conduct  and  support  research  for  developing 
methods  for  testing  of  neurotoxic  and  neurobebavioral  effects  of 
pesticides  and  other  ingredients  in  formulations.  It  is  essential  that 
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both  active  and  inert  ingredients  of  pesticides  be  tested  for  these 
effects. 

New  York  has  a  significant  agricultural  industry.  We  are  con- 
cerned for  the  possible  neurotoxic  and  behavioral  effects  on  farm- 
ers, farm  workers,  and  other  persons  exposed  to  pesticides. 

Product  indemnification. 

EPA  has  proposed  the  elimination  of  the  indemnification  provi- 
sion of  FIFllA  which  places  the  cost  of  disposing  of  suspended 
chemical  pesticides  on  the  agency. 

This  provision  has  resulted  in  delays  in  returning  pesticides 
which  have  been  suspended,  and  in  fact  creates  financiar  pressure 
on  EPA  to  allow  continued  use  of  existing  stocks  in  cases  where  the 
use  should  be  immediately  stopped  by  product  suspension. 

The  cost  of  returning  and  properly  disposing  of  sus[>ended  pesti- 
cides should  be  borne  by  the  industry. 

On  the  matter  of  notification,  we  also  urge  the  committee  to  in- 
corporate the  provisions  of  H.R.  463,  introduced  by  Mr.  Coleman  of 
Missouri,  who  spoke  earlier  on  his  bill. 

This  bill  would  permit  pesticide  producers,  registrants,  experi- 
mental use  permit  holders,  exporters  or  persons  holding  canceled 
or  suspended  pesticides  to  notify  both  EPA  and  relevant  State  lead 
agencies  of  the  quantity  and  location  of  all  pesticides  being  held  by 
such  entities. 

New  York  had  repeatedly  encountered  problems  in  recent  years 
with  leaching  pesticides  which  were  suspended,  canceled  or  held 
for  export,  the  existence  of  which  was  unknown  to  us  until  the  leak 
occurred. 

!  appreciate  the  opportunity  to  share  these  concerns  with  the 
committee.  I  would  comment  on  one  other  program,  since  you  were 
interested  in  Iowa's  program. 

New  York  State  several  years  ago  enacted  regulations  to  facili- 
tate the  cleanup  day  proposals  by  counties  in  our  State.  The  initia- 
tive has  largely  been  taken  by  county  governments  and  in  a  few 
situations,  local  governments,  to  conduct  cleanup  days. 

They  are  extremely  expensive.  They  cost  at  least  $25,000  to  con- 
duct a  1  day  collection  program.  There  are  issues  of  concern  re- 
garding liability,  not  only  general  liability  but  liability  under  our 
State  Superfund  Program,  and  also  Federal  Superfimd,  because 
these  counties  then  become  part  of  the  chain  of  custody  of  these 
materials,  and  it  does  raise  that  liability  for  them,  as  well. 

legislation  is  being  developed  to  deal  with  some  of  these  prob- 
lems, and  also  to  make  some  additional  funding  available  from  the 
State  and  from  the  industry  to  help  support  these  collection  pro- 
grams, which  have  the  obvious  benefit  of  protecting  ground  water 
and  also  preventing  materials  from  going  into  landfills. 

Thank  you. 

[The  prepared  statement  of  Ms.  DuBois  appears  at  the  conclusion 
(rf  the  hearing.] 

Mr.  Bbown.  Thank  you  very  much  for  that  excellent  testimony. 

It  is  obvious  that  we  can  benefit  from  the  experience  of  the 
States  in  dealing  with  these  problems,  and  your  testimony  gives  us 
an  opportunity  to  understand  the  successes  or  lack  of  in  the  State 
irf  New  York. 
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1  would  like  to  hear  from  Ms.  McCabe  at  this  time  also,  and  then 
we  will  question  both  of  you. 

STATEMENT  OF  ROBERT  ABRAHS,  ATTORNEY  GENERAL,  STATE 
OF  NEW  YORK,  PRESENTED  BY  MARTHA  McCABE,  ASSISTANT 
ATTORNEY  GENERAL,  ENVIRONMENTAL  PROTECTION  BUREAU, 
NEW  YORK  STATE  DEPARTMENT  OF  LAW 

Ms.  Mt^ABB.  Thank  you. 

Good  morning,  Mr.  Chairman  and  members  of  the  subcommittee. 
My  name  is  Martha  McCabe,  and  I  am  an  Eissistant  attorney  genei^ 
al  in  the  environmental  protection  bureau  of  the  New  York  State 
Department  of  Law,  appearing  on  behalf  of  Robert  Abrams,  attor* 
ney  general  of  the  State  of  New  York. 

Under  present  law,  the  Federal  Government  has  a  clear  obliga- 
tion to  set  minimum  standards  for  the  presence  of  chemical  resi- 
dues in  and  on  food,  while  States  remain  free  to  establish  more 
stringent  standards.  In  reauthorizing  FIFRA,  Congress  must  pre- 
serve this  balsmce  of  r^ulatory  coverage. 

The  benchmark  from  which  the  validity  of  any  new  law  should 
be  measured  is  neither  the  commercietl  convenience  of  those  grow- 
ing, shipping  and  marketing  agricultural  commodities  which  move 
in  a  national  market,  nor  a  reflexive  insistence  on  our  part  on 
States'  rights  above  all. 

Rather,  in  the  face  of  the  known  and  suspected  hazards  which 
chemical  residues  on  food  pose  to  the  food-consuming  public,  Con- 
gress must  strike  a  balance  between  national  uniformity  on  one 
hand  and  State  authority  on  the  other,  realizing  that  neither  one  is 
an  end  in  itself. 

Most  broadly,  the  ultimate  goal  covld  be  described  aa  the 
achievement  of  a  wholesome  food  supply  efficiently  produced  and 
distributed. 

More  precisely,  neither  the  supremacy  clause  nor  the  commerce 
clause  should  permit  Congress  to  ignore,  at  this  late  date,  the  mag- 
nitude and  seriousness  of  scientific  concern  for  the  elevated  healUi 
risks  posed  by  exposure  to  chemical  residues  on  food,  both  raw  and 
processed. 

This  is  particularly  true  in  light  of  recent  sweeping  critiques  and 
self-evaluations  of  and  by  the  Federal  r^ulatory  agencies  charged 
with  setting  and  enforcing  pesticide  residue  tolerances  in  and  on 
food. 

For  example,  in  its  report,  "Unfinished  Business:  A  Comparative 
Assessment  of  Environmental  Problems,"  released  by  the  Environ- 
mental Protection  Agenqy  in  February  of  this  year,  EPA  ranked 
exposure  to  pesticide  residue  in  food  the  number  three  cancer  risk 
for  Americims,  behind  only  occupational  exposure  to  toxics  and  ex- 
posure to  indoor  radon  gas. 

Likewise,  as  has  been  noted  here  this  morning,  the  even  more 
recent  report  frmn  the  National  Academy  of  Sciences  estimated 
that  such  exposure  causes  not  the  6,000  estimated  cancer  cases  esti- 
mated in  EPA's  earlier  report,  but  20,000  excess  cancer  cases,  a 
number  exceeded  only  by  cancer  deaths  attributed  to  smoking. 
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In  the  face  of  such  real  and  perceived  health  risks,  the  public 
does  and  should  look  to  both  the  Federal  and  State  governments 
far  protection. 

In  New  York,  as  in  many  other  States,  State  government  protec- 
tion of  the  public  health  is  guaranteed  in  our  S^te  Constitution  as 
well  as  the  public  heeilth  law.  Additionally,  the  attorney  general  is 
charged  by  the  provisions  of  the  executive  law  to  protect  public 
safety. 

While  States  lack  the  authoritv  to  deal  with  issues  like  interna- 
tional commerce,  they  can  proviae  important  resources  to  assist  in 
the  overall  national  effort  to  assure  the  purity  of  the  food  supply. 

Congress  should  respect  the  responsibility  States  have  to  protect 
their  citizens  from  harm.  Preemption  is  out  of  the  qu^ion  wheoi 
the  health  and  safety  of  our  citizens  are  at  stake. 

Last  year,  the  State  of  New  York  joined  environmental  groups 
and  concerned  citizens  in  petitioning  £PA  to  establish  a  zero  tolet^ 
ance  in  food  for  the  pesticide,  daminozide,  or  Alar,  which  has  com- 
monly been  used  as  a  growth  r^ulator  on  apples  and  other  fruits. 

New  York  v/as  concerned  because  test  data  indicated  that  damin- 
ozide and  one  of  its  byproducts,  UDMH,  were  probable  and  possible 
human  carcinogens.  This  threat  was  especially  disturbing  smce  in> 
fants  and  children  consume  large  amounts  of  apple  juice  and  apple 
sauce  and  are  more  sensitive  generally  to  carcinogens  than  adults. 

EPA  denied  the  petition,  leaving  daminozide  on  the  market 
while  testing  continues.  We  are  app^ding  this  denial  to  the  United 
States  Court  of  Appeals. 

At  the  State  level,  however,  the  groundwork  had  been  laid  for  a 
State  restriction  on  daminozide.  The  Department  of  Agriculture 
and  Markete  had  conducted  a  market  basket  survey  to  determine 
at  what  level  daminozide  residues  were  actually  found  in  raw  and 
processed  fruits. 

The  commissioner  of  the  Department  of  Environmental  Conser- 
vation likewise  conducted  a  review  of  the  toxicolc^cal  date,  as  did 
the  commissioner  of  health. 

In  this  instance,  however,  Stete  governmental  scrutiny,  prompt 
industry  response  and  consumer  concern  precluded  the  need  for 
State  regulation,  as  both  processors  and  growers  discontinued  the 
use  of  this  product  in  the  last  growing  season. 

New  York  strongly  prefers  that  EPA  take  uniform  national 
action  to  protect  consumers.  If  New  York  is  forced  to  ban  damino- 
zide on  its  own,  for  example.  New  York  growers  would  have  been 
put  at  a  competitive  disadvantage,  compared  with  growers  in  other 
States. 

lAassachusettSj  however,  has  chosen  to  set  its  own  tolerances, 
ratiier  than  wait  for  E^PA  to  act.  Either  resource  must  remain 
available  to  Stat^. 

New  York's  experience  with  chlordane,  a  termiticide,  though  not 
a  food  use  pesticide,  is  another  compelling  example  of  why  States 
must  remain  free  to  respond  to  urgent  and  perhaps  unique  local 
conditions  in  regulating  pesticides.  Other  examples  provided  in 
recent  experience  concern  both  endrin  and  diazonon,  likewise  nei- 
ther in  the  context  of  food  toleremces. 

In  the  face  of  this  disturbing  Federal  record  of  inaction.  Congress 
must  not  in  any  way  preempt  New  York  and  other  States  from 
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acting  to  protect  their  citizens  from  known  hazarde  in  the  market' 
place.  

Some  proposed  Eimendments  to  FIFRA  would  restrict  the  States' 
ability  to  keep  foods  containing  dangerous,  often  cancer-causing 
chemicals  out  of  their  supermarkets.  More  stringent  State  laws  or 
regulatory  actions  must  not  be  preempted. 

We  urge  this  Congress  to  reauthorize  FIFRA,  as  the  reregistra- 
tion  provisions,  for  example,  among  others,  are  beyond  doubt  long 
overdue.  But  allow  the  States  to  set  pesticide  residue  tolerances 
when,  exercising  r^fulatory  restraint,  showing  concern  for  the  vi- 
tality of  our  own  farmers  and  growers,  and  manifesting  scientific 
caution,  guided  by  our  nondelegable  duty  to  protect  the  public 
health,  we  feel  we  must. 

The  Federal  courts  have,  up  until  now,  weighed  and  balanced  the 
States'  regulatory  interest  in  the  public  health  against  competing 
commercial  concerns,  as  the  need  has  arisen. 

Let  Federfil  regulation  o!  pesticide  tolerances  in  food  remain  a 
floor,  and  not  a  ceiling. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Abrams  appears  at  the  conclu* 
sion  of  tiie  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Ms.  McCabe.  You  have  made 
a  very  good  statement  in  support  of  the  right  of  the  States  to  act  in 
certain  situations  to  protect  the  health  and  safety  of  their  citizens. 
And,  of  course,  we  here  in  the  Congress  try  to  weigh  the  relative 
values  involved  in  this  also.  Hopefully,  we  will  come  up  with  rea- 
sonable legislative  language  on  this. 

Since  Mr.  R(^rts  is  the  author  of  that  reasonable  legislative  lan- 
guage, we  will  recognize  him  at  this  point. 

Mr.  Roberts.  Thank  you,  Mr.  Chairman.  I  hasten  to  add  that  my 
primary  cosponsor,  the  very  learned  and  reasonable  gentleman  and 
my  colleague  and  friend  from  Texas,  Mr.  Stenholm,  is  present,  as 
well. 

We  no  longer  call  it  the  uniform  tolerance  amendment.  It  is  the 
uniform  meu-keting  amendment. 

I  guess  I  would  just  simply  say  to  Martha  and  Marilyn  that  we 
wear  the  white  hats,  we  want  to  work  with  you.  What  can  I  do  to 
convince  you  that  we  are  on  the  same  team,  to  try  to  get  some  pre- 
dictability and  some  consistency  and  some  uniformity  in  our  efforts 
to  go  forward  in  this  area? 

I  noticed  in  your  statement,  we  are  getting  into  the  definition  of 
what  you  folks  have  determined  is  safe  in  New  York  and  what  the 
EPA  has  determined  as  acceptable.  And  I  think  we  tend  to  get  into 
maybe  somewhat  peijuring  tliose  terms  here,  and  I  would  hope 
that  we  could  reach  some  sort  of  an  accommodation  here  to  protect 
interstate  commerce  and  the  farmers'  product,  not  to  mention  tiie 
consumers'  product,  where  it  is  both  safe  and  acceptable  from  the 
Federal  standpoint,  so  that  what  you  determine  in  New  York,  if  in 
fJEict  that  is  the  case,  that  all  States  would  have  that  protection,  as 
welt  as  the  tough  chores  of  finding  out  who  is  going  to  pay  for  all 
tills  and  how  we  go  forward  with  it. 

So  I  guess  my  goal  here  is  to  hopefully  present  our  case,  to  some 
extent  to  say  that  we  are  with  you  in  your  efforts,  and  we  just  hope 
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we  can  find  some  way  to  work  this  out  bo  it  doesn't  disrupt  the 
whole  farm-to-market  food  supply  chain. 

In  the  uniform  tolerance  amendment  that  we  both  sponsored,  we 
met  almost  daily  with  the  proponents  of  State  preemption  and 
tried  to  work  out  a  means  by  wriich  we  could  reach  an  acceptable 
compromise  so  that  the  thrust  of  your  testimtmy  and  the  concerns 
on  the  part  of  Mr.  Stenholm  and  myself  and  others  (m  the  Agricul- 
ture Conmuttee  and  a  mf^orlty  in  the  Congress  could  be  realized. 

One  of  the  things  that  we  determined  was  that  in  terms  of  old 
chemicals  prior  to  1985,  that  States  would  certainly  have  that  right 
to  go  ahe^  because  there  are  some  real  bad  Eictors  out  there,  and 
that  the  main  intent  of  the  FIFRA  reform  bill  was  to  legislate  and 
mandate  certain  deadlines  by  which  we  could  really  see  some 
progrees,  and  then  hopefully  fund  the  EPA  to  the  extent  they  could 
oo  weir  job,  and  that  it  was  only  after  that  process  was  completed, 
only  after  tiie  reform  bill  came  into  effect,  then  in  fact,  if  we  had 
this  wherewithal,  the  scientific  knowledge  and  this  determination 
as  shown  by  you  folks  up  in  New  York,  then  it  would  apply  to  all 
50  States. 

The  concerns  of  those  in  r^ard  to  State  preemption  were  that, 
well,  yes,  but  what  if  we  determined — and  you  have  mentioned  sev- 
eral of  Uie  products — that  the  safety  qu^ition  is  so  predominant 
and  is  in  fact  an  unacceptable  risk  to  our  citizens,  which  is  your 
renmnsibility,  what  do  we  do  then. 

And  we  had  then  some  language  in  r^^ard  to  a  petition  process, 
as  I  recall  it,  and  we  said,  look,  if  that  is  the  case  and  there  is  a 
dear  risk  and  danger  and  hazard,  we  will  suspend  the  pipeline. 
You  know,  you  can  t  go  on  using  this  stuff,  as  opposed  to  the  pipe- 
line process  which  would  naturally  result  in  that  product  no  longer 
being  used. 

So,  we  went  ahead  with  that,  with  the  [pipeline  suspension,  with 
the  petition  process,  and  with  the  provision  that  it  would  apply 
only  to  new  chemicals  that  were  washed  through  the  new  FIFRA 
process,  if  in  fact  we  could  get  it  done. 

And  we  thought  that  was  a  pretty  reasonable  deal.  We  thought 
that  in  fact  we  could  work  with  New  York,  Massachusetts,  Ver- 
mont, California,  Florida,  and  Kfuisas,  if  in  fact  that  were  the  case. 

Somehow  or  other,  we  were  portrayed  as  folks  who  wanted  to 
prevent  you  peo^e  ^m  coming  to  the  table  and  presenting  all  of 
your  work  and  enorts  to  the  process. 

So  I  guess  my  chore  is  to  convince  you  that  we  are  part  of  tiie 
good  guys,  we  are  on  the  posse  in  your  behalf  to  make  sure  that 
this  is  safe  and  acceptable  to  all  50  States. 

Now,  having  heard  my  speech  in  that  r^ard,  would  you  like  to 
make  any  comments? 

And  since  I  used  the  5  minutes  for  my  sfieech,  I  would  ask,  Mr. 
Chairman,  that  I  be  greinted  at  least  2  additional  minutes  for  these 
nice  ladies  to  respond. 

Mr.  Brown.  Without  objection. 

Ms.  DuBois.  Thank  you. 

A  couple  of  quick  responses.  Hie  notion  that  there  might  be  a 
process  for  the  States  to  use,  if  in  fact  there  was  a  situation  that 
required  a  reaction,  is  of  some  concern.  I  guess  based  on  our  experi- 
ence in  the  past  of  what  mi^t  even  be  called  an  expedited  process. 


..Google 


94 

tilings  are  never  expedited.  The  processes  take  far  too  long.  And 
where  there  is  a  situation  where  the  States  think  needs  attention,  I 
am  concerned  that  it  really  would  not  be  something  that  would  be 
expedited,  but  could  go  on  for 

Mr.  RoBEETs.  Oh,  we  have  deadlines.  I  think  it  was  60  days,  as  I 
recall,  60  or  90  days.  We  had  deadlines,  and  if  in  fact  it  was  not 
proved,  we  canceled  the  product. 

Ms.  DuBois.  OK.  The  other  thing  I  was  going  to  mention  is  that, 
on  the  example  of  daminozide,  an  interesting  phenomenon  has  oc- 
curred in  New  York 

Mr.  Roberts.  I  b^  your  pardon.  My  colleague  has  corrected  it  It 
is  180.  I  would  like  to  do  a  lot  of  things  around  here  in  about,  you 
know,  30,  60,  90  days,  but  it  just  doesn  t  work. 

So,  I  think  in  terms  of  180  days,  which  is  a  far  more  reasonable 
time  period,  given  the  situation — but  I  think  180  days  would  cer- 
tainly be  an  improvement  over  what  we  have  both  been  through. 

I  am  sorry  for  interrupting. 

Ms.  DuBois.  That  is  OK.  I  was  just  going  to  comment,  on  damin- 
ozide, what  we  have  seen  in  New  York  State  is  that  despite  the  fact 
that  New  York  State  has  not  taken  a  specific  action  at  this  point, 
there  eu%  many  supermarkets  who  promote  the  use  of  the  sale  of 
apples  that  do  not  contain  Alar,  and  that  a  number  of  nuyor  food 
processors  have  determined  that  they  will  not  accept  apples  treated 
with  Alar  because  of  the  public  concern  over  this  chemical. 

Whether  the  data  is  su^cient  to  have  warranted  either  of  those 
actions,  one  might  discuss  for  a  long  time.  But  the  fetct  is  that  in 
many  cases  the  meu-ketplace  is  distorting  the  pipeline,  as  well.  And 
I  thmk  that  the  notion  that  the  States,  where  appropriate,  by  the 
concerns  of  its  citizens,  want  to  take  some  more  restrictive  action 
and  guarantee  a  quality  of  food  supply  that  maybe  the  Nation  is 
willing  to  accept  less  than,  is  something  that  I  guess  I  eun  still  in- 
clined to  support,  the  notion  that  the  States  reftlfy  have  this  obliga- 
tion to  protect  the  health  and  safety  and  welfare  of  their  citizens. 

Mr.  RoBEBTS.  I  understand  that,  and  I  am  not  trying  to  put 
words  in  Mr.  Stenholm's  mouth,  but  you  are  looking  at  two  States' 
rights  champions  and  defenders,  you  know,  second  to  none,  and  I 
think  it  is  most  ironic,  a  paradox  of  enormous  irony  indeed,  that 
Mr.  Stenholm  and  Mr.  Roberts  are  portrayed  as  being  federEdists  in 
this  case,  when  in  fact  we  think  just  the  opposite  is  the  CEise. 

Would  you  care  to  comment  in  regard  to  anything  that  we  have 
said,  Ms.  McCabe? 

Ms.  McCabe.  Thank  you,  Mr.  Roberts. 

Simply  that  one  of  the  conundrums  in  looking  at  this  problem  at 
all  has  been  the  need  to  balance  public  heedth  against  confidence 
in  the  safety  and  wholesomeness  of  agriculturEil  commodities. 

I  certainly  don't  need  to  make  that  point  before  the  subcommit- 
tee. But  it  is  central  to  this  discussion. 

At  some  point,  as  Ms.  DuBois  indicated  in  reference  to  damino- 
zide, public  concern  outstrips  the  r^ulators,  and  we  fire  left  in  the 
dust  and  the  marketplace  has  taken  care  of  a  problem  to  a  great 
extent. 

I  don't  think  that  is  an  orderly  way  to  approeich  the  problem  and 
it  is  certainly  one  Uiat  we  have  seen  in  New  York.  In  fact,  the  baby 
food  market  eliminated  Alar-containing  products  as  early  as  the 


..Google 


growing  season  of  1985,  when  the  first  discusaions  of  EPA's  pro- 
poeed  action  were  b^inning  to  receive  public  attention. 

So,  I  guess  my  only  note  would  be  to  raise  this  other  concern, 
tiiat  in  the  long  run,  contributing  to  a  climate  in  which  the  con- 
suming public  has  confidence  in  the  purity  of  agricultural  commod- 
ities has  to  be  a  goal  that  is  served  by  what  ever  devices  the  Con- 
gress ends  up  producing  in  FIFRA. 

We  think  that  to  remain  in  the  status  quo  and  allow  the  States, 
when  necessary — and  we  are  talking  about  an  action  that  is  reedly 
extraordinary  and  very  rare,  because  in  fact  in  the  case  ot  damino- 
zide,  we  didn't  regulate  that  pesticide  product  and  has  happened 
very,  very  seldom,  and  we  think  that  in  those  extraordinary  situa- 
tions, where  data  compel  our  State  heeilth  ofFicials  to  have  this 
level  of  concern,  we  should  remain  free  to  do  it. 

But  remembering  and  putting  in  context,  it  is  a  very  rare  and 
extraordinary  matter. 

Mr.  Brown.  Do  you  have  any  further  questions,  Mr.  Roberts? 

Mr.  RoBBSis.  Well,  I  just  cEune  up  with  a  solution  here.  If  your 
Governor  chooses  to  run  for  President  and  makes  it,  he  can  put 
you  in  charge  of  the  EPA.  Then  we  can  have  a  uniform  tolerance. 

I  am  not  endorsing  him,  you  understand.  [Laughter.] 

My  senior  Senator  from  Kansas  might  have  something  to  say 
about  that. 

Mr.  Bbown.  The  time  of  the  gentleman  has  expired.  [Laughter.] 

Mr.  ROBKBTS.  Could  I  ask  the  chairman  for  just  1-additional 
minute  on  a  nonpolitical  subject? 

Mr.  Brown.  Mr.  Stenholm  doesn't  object,  so  you  may  go  ahead. 

Mr.  RoRRRTS.  All  right.  It  is  my  understanding  that  your  propos- 
als for  Alar  or  daminozide  have  not  been  finalized.  Is  that  correct? 

Ms.  DuBois.  Yes,  that  is  correct. 

Mr.  Roberts.  But  in  Maine  and  Massachusetts  they  have  been, 
and  they  are  more  stringent.  So  what  we  have  here  is  New  York 
and  47  States  saying  OK  to  the  peanuts  and  the  apples  and  the 
baby  food,  et  cetera,  while  data  is  still  coming  into  the  OPP,  and 
we  are  getting  some  mixed  reviews  there,  which  could  be  contrary 
to  your  view. 

I  guess  my  question  is,  who  is  correct?  What  is  safe  and  what  is 
acceptable?  Does  the  fact  that,  say,  48  States  accepted  the  tolerance 
indicate  that  the  decision  is  credible  or  not?  And  that  is  the  tough 
decision  that  we  have  to  face.  And  what  do  I  tell  my  farmers  or  my 
producers — and  interestingly  enough,  it  is  through  your  Governor^ 
action  that  you  have  a  farmer  liability  section  that  is  proposed. 
Now,  is  that  in  law  now?  Or  is  that  proposed? 

We  eu*e  about  ready  to  do  the  backstroke  from  our  farmer  liabil- 
ity section  because  we  got  into  some  legal  problems  we  didn't  really 
anticipate.  So,  it  is  the  producer  we  are  trying  to  protect  with  some 
degree  of  consistency  and  predictability,  as  well  as  the  consumer. 

I  don't  know  how  to  euiswer  that. 

Ms.  DuBois.  The  Governor  has  proposed  l^islation.  It  has  not 
been  adopted.  The  le^lative  climate  seems  to  indicate  that  our 
State  le^lature  and  the  Governor  want  to  do  something  about 
limiting  farmer  liability  for  the  use  of  pesticides.  But  it  is  not  clear 
what  the  final  agreement  will  be. 
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And  ftirthennore,  the  issue  of  who  else  is  responsible,  if  you  in- 
denmify  the  farmers — presumably,  all  of  the  other  parties  involved 
in  the  process  of  registering  find  producing  pesticides  will  be  held 
responsible,  because  I  see  a  ground  water  remediation  problem  of 
enormous  proportions  that  will  face,  potentially  face  the  State 
where  pesticides  are  involved. 

We  know  that  we  do  have  pesticide  residues  in  ground  water  and 
I  wouki  share  with  the  committee,  by  the  way,  two  reports. 

(hie  is  a  final  report  of  a  Long  Island  Ground  Water  Manage- 
ment Pn^ram,  and  a  draft  report  of  an  Upstate  New  York  Ground 
Water  Management  Pn^am. 

The  intent  of  these  Eire  to  develop  strat^ies  for  all  levels  of  Gov^ 
emment  to  minimize  the  contamination,  prevent  the  contamina- 
tion of  ground  water  resources  in  the  State. 

There  may  be  some  useful  strat^es  fuid  food  for  thought  for 
this  committee,  as  it  thinks  about  amendments  for  FIFRA,  and  I 
would  be  glad  to  leave  these  for  the  committee. 

Mr.  Brown.  Without  objection,  those  will  be  made  a  part  of  the 
committee  file. 

Mr.  Roberts.  I  am  not  sure  we  can  get  a  satisfactory  answer  to 
my  question,  but  I  do  want  to  reiterate  again  that  we  do  want  to 
work  with  you.  And  obviously,  your  State  has  the  sophistication 
and  the  expertise  euid  the  funding  to  approach  these  problems  on  a 
much  more  Eiggressive  basis  than  some  other  States,  and  how  you 
folks  become  a  partner  to  that  Federtd  tolerance  that  we  would 
like  to  have  in  all  50  States  without  preempting  your  rights  and 
without  causing  problems  for  the  other  48  and  the  producer  in- 
volved and  the  consumer,  that  is  the  ticket.  And  we  want  to  work 
with  you. 

Ms.  DuBois.  Well,  we  would  be  glad  to  work  with  you  in  any  wi^ 
possible.  Thank  you. 

Mr.  RoBERTB.  Thank  you. 

Mr.  Brown.  Mr.  Stenholm. 

Mr.  Stenholm.  Thank  you,  Mr.  Chairman. 

In  reading  your  excellent  testimony,  I  sense  we  are  much  closer 
together  on  the  subject  of  uniform  tolerance  than  some  of  your 
statements  indicate. 

Because  you  acknowledge  one  of  the  problems  that  you  want  to 
avoid  for  vour  New  York  growers  in  which  a  decision  that  New 
York  would  make  to  restrict  a  particular  chemical,  but  yet  ttm 
other  49  States  or  the  competing  States  in  that  particulfu'  commod- 
ity do  not  restrict  the  chemical,  then  you  have  penalized  your 
grower. 

I  don't  have  any  problem  with  that  concern.  That  becomes  clears 
ly  a  New  York  problem,  and  I  think  that  is  the  way  it  ou^t  to  be. 
When  a  Stete  metkes  an  individual  decision,  based  on  sound  scien- 
tific evidence,  that  is  certainly  the  Stete's  prerogative. 

I  am  a  little  puzzled  that  you  do  not  have  anything  kind  to  8» 
about  what  we  put  in  the  bill.  We  were  attempting,  as  my  c(m- 
league,  Pat  Roberts,  has  said,  to  try  to  meet  the  States  halfway  in 
trymg  to  recognize  that  if  a  Stete  <wtermines  the  limit  is  necessary 
to  prevent  unreasonable  risk  to  humans,  you  can  do  so. 

But  we  put  the  burden  of  proof  on  you  to  make  the  determina- 
tion as  to  what  is  an  unreasonable  risk. 
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You  have  got  what  I  would  conaider  several  contradictory  state- 
ments throughout  your  testimony. 

The  i»oblem  we  have  had  is,  how  do  you  have  a  national  law  af- 
fecting 50  States  and  allow  each  State  to  have  the  freedom  to 
simply  make  its  own  tolerance  levels  without  the  benefit  of  sound 
scientific  data  to  support  a  change? 

You  say  Stetes  have  the  responsibility  and  either  have  or  can  ac- 
qniire  the  technical  capability  to  conduct  these  activities  to  protect 
vae  health  and  safety  of  their  citizens. 

Having  each  of  50  States  developing,  as  best  they  can,  something 
that  no  one  has  yet  been  able  to  do,  that  is  part  of  our  problem. 
Each  of  the  50  States  developing  that  capabihty  and  then  coming 
up  with  various  restrictions  at  different  times,  how  do  we  have  free 
exchange  of  interstate  commerce  under  those  circumstan^s?  That 
has  been  our  problem. 

We  recognize  the  absolute  necessity  of  an  individual  Stete  to 
make  independent  judgments  where  you  believe  imminent  harm  is 
going  to  accrue  to  your  citizenry.  But  we  don't  believe  that  we  can 
allow  you  to  have  the  complete  and  total  prerogative  to  make  a 
certain  determination  and  have  49  other  Stetes  making  different 
juds^ents,  utilizing  the  same  scientific  techniques  and  data. 

I  would  like  to  believe  that  if  you  have  a  good,  sound,  logical,  and 
reasoned  argument  that  the  EPA  will  listen  to  vou. 

Ms.  DuBots.  I  am  not  so  much  concerned  that  they  will  listen. 
What  I  am  concerned  is  that  they  will  agree. 

Mr.  Stbmholm.  That  is  my  point. 

I  think  we  are  providing  for  a  dialt^e  to  occur  between  the 
States.  However,  what  we  really  worry  about  isgiving  you  the  au- 
thority to  shoot  first  and  ask.  questions  later.  lliat  creates  a  real 
problem  with  interstete  commerce. 

Ms.  DuBois.  I  would  be  glad  to  look  at  some  of  the  issues  you 
have  raised  and  the  notion  of  whether  or  not  guidelines  can  be  es- 
tablished. It  may  not  be  quite  the  same  thing,  but  on  the  other 
hand,  New  York  does  set  different  requirements  for  the  way  it  reg- 
isters pesticides  than  other  Stetes.  It  disaUows  certain  pesticides 
that  other  Stetes  allow. 

For  example,  I  will  give  you  an  example  of  a  nonagricultural  pes- 
ticide ceilled  sonar  (fluridone)  which  all  the  other  States,  I  believe, 
routinely  roistered,  and  we  did  not  because  of  several  concerns. 
One  being  the  breakdown  products  including  n-methylformamide, 
which  is  a  known  terat4%en  and  embryo  lethal  chemical. 

We  have  been  conducting  extensive  hearings  and  investigation 
into  that  chemical,  and  as  a  result,  a  number  of  other  Stetes  are 
now  reconsideringtheir  own  registration  of  that  chemical. 

We  contacted  EPA  and  EPA  said,  we  have  reviewed  whatever 
data  we  looked  at  when  we  roistered  it,  we  have  even  reconsid- 
ered our  review,  and  we  don't  think  there  is  a  problem. 

But  we  are  not  satisfied  with  the  date  and  the  information  they 
gave  us  to  make  us  feel  confident  that  they  really  did  look  at  this 
chemical  that  carefully  and  that  they  really  do  understand  what 
the  impacte  of  ite  use  will  be.  Tiua  happens  to  be  an  aquatic  pesti- 
cide. 

That  kind  of  experience  does  not  lead  one  to  have  a  lot  of  confi- 
dence, given  the  ^ousands  and  Uiousands  of  chemicals  that  EPA 
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must  deal  with,  that  they  are  in  fact  going  to  be  able  to  conduct  a 
review  at  the  level  we  would  believe  it  should  be  conducted  and  in 
fact  respond  to  our  concerns  as  we  try  to  bear  a  burden  of  proof 
that  you  are  su^eating. 

But  I  Etm  certainly  willing  to  look  at  some  language  that  may  try 
to  define  that  process  better. 

Mr.  Stenholh.  If  I  might  conclude,  Mr.  Chairman,  by  just  stat- 
ing again,  take  a  good,  hard  look  again  at  the  uniform  tolerance 
provision  of  last  year's  bill.  Because  I  don't  find  myself  in  substan- 
tial disagreement  with  what  you  have  outlined  as  a  workable  prod- 
cedure  and  process. 

Furthermore,  I  think  we  have  come  a  long  way  to  meeting  some 
of  the  State's  concerns  in  this  area.  I,  too,  believe  greatly  in  State's 
ri^ts  where  they  are  applicable. 

But  I  think  in  this  case  there  is  a  constitutional  restraint  on  tree 
trade  which  needs  to  be  carefully  acknowledged. 

Somehow,  we  need  to  put  a  partnership  tt^ther  between  the 
States  and  the  Federal  Government  in  this  important  area. 

Mr.  Brown.  I  think  that  this  dialogue  gives  you  an  opportunity 
to  see  what  goes  into  the  drafting  of  compromise  le^lation,  and 
this  is  only  a  very  amall  part  of  a  very  big  bill,  and  it  illustrates 
our  problems. 

We  are  very  grateful  to  you  for  your  contribution.  I  think  it  has 
stimulated  our  thinking  a  great  deal. 

We  all  wemt  to  express  otu-  desire  for  a  more  cooperative  ap- 

EroEich  to  these  very  important  r^ulatory  problems,  cooperation 
etween  the  States  and  the  Federal  Government,  and  even  beyond 
that,  and  we  seem  to  be  moving  in  that  direction. 

Thank  you  again  for  your  testimony. 

Ms.  Dubois.  Thank  you. 

Ms.  McCabe.  Themk  you. 

Mr.  Brown.  Without  objection,  the  testimony  of  the  Honorable 
Robert  F.  Smith  on  this  subject  this  morning  will  be  included  in 
the  record  right  after  the  testimony  of  the  Honorable  Denny 
Smith,  both  from  Or^on,  so  that  we  can  see  the  Oregon  picture 
togethiBf. 

The  subcommittee  will  be  in  recess  until  1:30  this  afternoon. 

[Recess  taken.] 

AFTERNOON  SESSION 

Mr.  Brown.  The  subcommittee  will  come  to  order. 
Our  first  witness  this  afternoon  will  be  the  Honorable  Barbara 
Boxer,  a  member  from  California,  and  we  welcome  her  this  after^ 


STATEMENT  OF  HON.  BARBARA  BOXER,  A  REPRESENTA'HVE  IN 
CONGRESS  FROM  THG  STATE  OF  CALIFORNIA,  ACCOMPANIED 
BY  MARIA  VEGEGA,  LEGISLATIVE  ASSISTANT 
Mrs.  Boxer.  Thank  you  very  much,  Mr.  Chairman. 
I  would  like  to  submit  my  testimony  for  the  record,  and  I  will 

summarize  it. 
Mr.  Brown.  Without  objection,  it  will  be  made  a  part  of  the 

record. 
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Mrs.  Boxer.  Mr.  Chairman,  I  want  to  thank  you  for  the  opportu- 
nity to  t«itify  on  this  very  important  issue  of  pesticides,  in  particu- 
lar the  continued  use  of  the  chlorinated  cyclodienes,  chlordane, 
heptachlor,  aldrin  and  dieldrin,  in  the  treatment  of  termites. 

I  would  like  to  share  with  the  committee  how  I  got  interested  in 
this.  I  was  getting  ready  for  work  one  morning  here  in  Washington 
and  Nationcd  Public  Radio  had  a  particular  story  on,  and  I  would 
like  to  play  a  veiy  brief  portion  of  that  story,  because  I  think  it 
hits  the  point  of  why  I  got  interested  in  this  issue. 

So,  with  your  permission,  if  I  might  do  that. 

Mr.  Brown.  You  may. 

Sape  presentation.] 
rs.  Boxer.  Mr.  Chairman,  the  tape  does  go  on,  but  I  think  you 
get  the  idea  of  why  I  got  so  upset.  And  I  began  to  research  this 
issue,  and  we  spent  quite  a  good  bit  of  time  researching  it. 

The  evidence  is  mounting  concerning  the  adverse  health  impacts 
of  the  use  of  chlordane  as  a  termiticide. 

Homeowners  who  have  had  their  homes  treated  with  chlordane 
have  experienced  central  nervous  system  dysftmctions  emd  some 
have  even  had  to  leave  their  homes. 

In  fact,  Mr.  Chairmfm,  friends  of  mine  who  had  their  home  treat- 
ed with  chlordane  finally  abandoned  their  home  here  in  the  Wash- 
ington, D.C  area,  and  their  belongings,  after  suffering  a  series  of 
h^th  problems.  At  one  point  their  home  registered  chlordane 
levels  10  times  greater  than  guidelines  from  the  NationsJ  Academy 
of  Sciences. 

Mr.  Chairman,  there  is  no  antidote  for  cyclodiene  poisoning. 
Once  it  gets  into  the  environment,  it  is  extremely  difficult  to  get 
rid  of. 

EPA  considers  the  cyclodienes  probable  carcinc^ns.  They  poison 
the  central  nervous  system  and  nave  been  associated  with  severe 
headaches,  emotional  and  behavioral  chaises,  memory  loss,  muscle 
weakness,  seizures  and  convulsions. 

In  addition,  these  chemicals  are  toxic  to  the  liver  and  are  excret- 
ed in  the  milk  of  nursing  mothers,  thus  exposing  developing  in- 
fants to  unnecessary  heedth  risks. 

EPA  has  promulgated  r^ulations  restricting  the  use  of  chlor- 
dane termiticide  products  to  certified  applicators.  EPA  maintains 
that  cyclodiene  contamination  of  homes  is  solely  a  problem  of 
misuse  and  misapplication.  And  I  think  it  is  worth  looking  into 
that.  The  agency  contends  that  restricting  application  of  these 
chemicals  to  certified  and  trained  professionals  will  reduce  expo- 
sure. 

Mr.  Chairman,  let  me  point  out  that  restricting  the  use  of  chlor- 
dane to  certified  applicators  does  not  reduce  the  health  risks  due  to 
exposure  to  chlorinated  cyclodienes  and  eliminate  the  risk  of  mis- 
application of  chlordane  and  the  risk  of  chlordane  entering  struc- 
tures through  cracks  and  voids  in  structural  walls. 

In  fact,  preliminary  findings  from  EPA's  Indoor  Air  Monitoring 
Study  show  that  chlordane  can  contaminate  the  air  even  when  it 
has  been  properly  applied.  And  I  think  that  is  very  important.  If 
BOmetUng  is  going  to  hurt  you,  it  doesn't  matter  how  it  is  applied, 
it  is  still  going  to  hurt  you  because  it  is  a  very  strong  chemical. 
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I  think  it  is  also  worth  noting,  Mr.  Chairman,  that  New  York, 
MassachuMtts  and  four  foreign  countries,  Sweden,  Finland,  Japan 
and  Turkey,  have  banned  chlordane.  Minnesota  just  recently 
passed  a  law  banning  chlordane.  The  law  becomes  effective  August 
1  of  this  year. 

I  can't  believe  that  the  United  States  Government  is  behind 
these  States  and  other  countries.  I  think  it  is  time  to  recognize  the 
serious  health  and  environmental  effects  posed  by  continued  use  of 
chlordane  and  other  cyclodienes.  We  have  to  take  action  to  elimi- 
nate the  risk  of  future  exposure  to  these  chemicals. 

I  would  like  to  share  with  you,  Mr.  Chairman,  that  I  have  sent  a 
letter,  along  with  37  of  our  colleagues,  to  EPA  Administrator  Lee 
Thomas  outlining  my  concerns  about  continued  use  of  these  prod- 
ucts, and  I  have  asked  him  to  immediately  suspend  on  an  emergen- 
cy basis  the  r^istrations  of  all  perticide  products  containing  chlor- 
dane, heptachlor,  aldrin  and  dieldrin,  and  to  seriously  consider  per- 
manently canceling  the  registration  of  these  pesticides. 

In  addition,  Henry  Waxman  and  I  have  introduced  legislation 
which  would  make  it  unlawful  to  release  those  chemicals  into  the 
air  for  control  of  termites.  This  l^islation,  H.R.  2622,  introduced 
last  week,  pertains  both  to  the  ambient  air  and  the  air  within  any 
structure. 

Mr.  Chairman,  finally,  I  would  like  to  touch  on  one  more  point. 

I  find  it  incredible  that  under  current  l^islation  EPA  must  pay 
an  indemnity  to  the  manufacturers  of  pesticides  canceled  by  the 
agency. 

Now,  I  understand  the  argument  here.  If  the  pesticide  was  con- 
sidered fine  and  then  there  is  a  change  of  heart,  the  theory  goes 
that  we  ought  to  buy  out  these  private  sector  people. 

But  I  thmk,  Mr.  Chairman,  that  they  do  have  some  responsibility 
in  this,  and  I  feel  that  asking  the  taxpayers  to  pick  up  approxi- 
mately $63  million,  which  is  the  figure  I  have  heard  for  suspending 
chlonume  alone,  is  a  very  high  burden  to  put  on  taxpayers,  and  1 
think  you  ought  to  take  a  look  at  that. 

So,  Mr.  Chairman,  again  I  want  to  thank  you  so  much  for  t^iis 
hearing.  I  am  deeply  disturbed  about  the  situation.  As  I  say,  I 
know  people  who  nave  been  adversely  edfected  by  chlordane  and  I 
hope  you  will  move  as  quickly  as  you  can  on  this  entire  issue. 

ythe  prepared  statement  of  Mrs.  Boxer  appears  at  the  conclusion 
of  the  heanng.l 

Mr.  Bbown.  Thank  you  very  much,  Mrs.  Boxer. 

Mr.  Roberta,  do  you  have  any  questions? 

Mr.  Roberts.  No,  sir,  I  don't. 

Mr.  Brown.  Mr.  Panetta. 

Mr.  Panetta.  No,  I  don't.  I'd  like  to  commend  my  colleague  for 
coming  before  the  Agriculture  Committee.  We  rarely  see  her  here 
and  it  is  nice  to  have  her. 

Mrs.  Boxer.  Yes.  There  are  not  too  many  farms  in  San  Francis- 
co. 

Mr.  Panetta.  Thank  jrou. 

Mr.  Brown.  Mr.  Morrison. 

Mr.  Morrison.  Thank  you,  Mr.  Chairman. 

Mrs.  Boxer,  only  to  ask,  are  you  aware  whether  the  chlordane  in 
question  was  legally  applied  in  these  circumstances  you  described? 
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Mrs.  Boxer.  If  it  was  l^ally  applied? 

Mr.  MoREisoN.  Yes,  accordiiig  to  the  label,  which  is  the  Umita- 
tion  on  its  use  and,  of  course,  the  restrictive  efforts  by  EPA  on  how 
material  are  used. 

Mis.  Boxes.  In.  the  particular  case  that  was  cited  in  this  particu- 
lar broadcast,  this  woman  called  a  termite  company  and  utey  ap- 
plied it  I  don't  know  the  details. 

In  another  case  I  personally  know  about,  it  was  the  same  thing. 
It  was  a  reputable  company  that  came  out.  But  I  couldn't  tell  you 
whether  it  was  applied  properly. 

I  think  the  point  I  am  trying  to  make  in  this  testimony  is  EPA 
says  if  it  is  applied  properly  it  is  no  problem.  From  my  research  on 
this,  a  lot  of  staff  time  put  into  this  research  Aows  that  even  if  it 
is  applied  properly  it  is  a  problem.  So,  I  think  that  is  what  I  hope 
the  coounittee  will  look  at,  those  two  facts,  whether  you  feel,  if  it  is 
applied  properly,  that  it  is  a  problem.  I  have  come  to  the  conclu- 
sion that  it  is. 

Mr.  MoRHisoN.  I  certainly  can't  put  words  in  the  mouth  of  any 
other  members  of  the  subcommittee.  What  we  would  like  to  be  is 
part  of  a  mechanism  that  makes  sure  that  these  materials  can  be 
safely  used  and  help  the  States  in  making  sure  that  they  are  safely 
used,  and  not  let  us  politically  judge  whether  they  are  safe  or  not. 

We  should  have  some  sort  of  a  scientific  mechanism  to  determine 
that  process. 

Bdrs.  Boxer.  I  totally  agree  with  you.  This  isn't  a  political  issue, 
it  is  a  health  issue.  But  I  think  sometimes  we  have  to  be  in  a  posi- 
tion to  make  these  judgments.  And  I  agree,  it  should  be  according 
to  the  best  health  Information  we  have. 

Mr.  Roberts.  Would  the  gentleman  yield  on  that  point? 

Mr.  Morrison.  I  will  yield. 

Mr.  Roberts.  I  know  it  is  in  vour  statement  that  you  said  the 
amount  was  10  times  the  acceptable  level  as  determined  by  the  Na- 
tional Academy  of  Sciences.  Are  we  saying,  then,  that  that  level  is 
not  acceptable?  I  am  a  little  confused  on  that. 

Mn.  Boxer.  Yes.  What  we  are  saying  is  that  in  that  particular 
portion  that  there  is  supposed  to  be  an  acceptable  level,  but  even  in 
a  case  where  it  was  applied  properly  it  came  out  to  be  much 
higher.  So,  the  proper  application  doesn't  always  lead  to  an  accept- 
aUe  level,  and  I  think  that  is  the  issue  that  I  hope  you  will  grapple 
with. 

In  other  words,  this  chemical  may  be  so  potent  that  even  to 
apply  it  "properly"  still  may  lead  to  problems. 

Mr.  Roberts.  If  the  gentleman  would  continue  to  yield 

Mr.  Morrison.  Sure. 

Mr.  Roberts.  Was  there  anything  further  you  wanted  to  add  on 
that? 

Mrs.  Boxer.  Well,  my  steifT  can  add.  She  is  a  Ph.D.  here,  so 
maybe  she  can  help  us  here. 

Ms.  Vegega.  The  National  Academy  of  Sciences  actually  doesn't 
really  have — th^  don't  know  whether  any  levels  of  chlordane  are 
actually  safe.  What  they  have  indicated  is  a  level  over  which,  if 
you  have  any  indications  over  that  level,  then  you  are  deiinitely  in 
the  uiuafe  level. 
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So,  the  amount  of  chlordane  found  in  this  particular  house  was 
10  times  over  that  particular  cutoff  level.  But  their  report  doeen't 
indicate  whether  or  not  chlordane  is  in  fact  safe. 

Mr.  Roberts.  But  you  indicated  that  you  did  not  know  whether, 
in  this  peirticular  incident,  that  the  company  actually  applied  this 
in  the  proper  and  safe  way  according  to  the  label,  et  cetera,  as  rec- 
ommended by  the  EPA. 

Mrs.  Boxer.  We  are  assuming  that.  I  am  assuming  this  particu- 
lar case — and  you  could  have  theee  people  come  before  you,  ifyou 
haven't  already.  I  know  you  had  some  people  this  morning,  lliey 
called  a  reputable  company.  Now,  you  would  have  to  find  out  from 
these  companies  if  they  are  doing  the  right  thing. 

Mr.  RoBEKTS.  Well,  Mr.  Downey  came  before  the  subcommittee 
about  4  years  ago  and  indicated  he  had  a  very  similar  problem  in 
Long  Islfind  in  regards  to  termite  control,  and  we  found  out  the 
company  put  the  stuff  in  the  heating  ducts. 

Mrs.  Boxer.  Excuse  me? 

Mr.  Roberts.  Tom  Downey  came  before  the  subcommittee  about 
4  years  ago  and  we  found  out  the  so-called  reputable  compimy  put 
the  product  in  the  heating  ducts,  which  I  can  assure  you  is  not  the 
thing  to  do.  And  then  we  got  into  a  rather  lengthy  discussion  as  to 
whether  the  State  of  New  York  or,  for  that  matter,  the  State  of 
CEilifomia  or  the  State  of  Kansas  should  get  into  some  very  strong 
guidelines  in  terms  of  consumer  protection  to  make  sure  uie  com* 
panies  are  applying  this  product  according  to  the  label  and  the  safe 
or  adequate  use  as  determined  by  EPA. 

I  was  just  wondering  whether  or  not  this  was  a  repeat  of  one  of 
those  horror  stories  that  we  had  before. 

Mrs.  Boxer.  That  certainly  is  not  the  impression  I  have  from 
these  people,  and  you  would  have  to  talk  to  them  personally.  But 
again,  let  me  make  the  point  that  Maria  just  made.  If  the  National 
Academy  of  Sciences  really  doesn't  put  forward  a  safe  level,  I  think 
that  is  a  major  problem  for  you  to  deal  with.  And  there  are  certain 
chemicals  about  which  I  think  at  some  point  in  time  we  have  to 
come  to  a  conclusion,  there  may  not  be  an  appropriate  level.  And  I 
think  that  is  the  decision  that  you  have  to  make. 

Mr.  Roberts.  If  thegMtleman  would  yield  further,  that  is  the 
whole  purpose  of  the  FIFRA  bill. 

Mrs.  Boxer.  I  Eim  a  gentlelady,  but  I  will  be  glad  to  yield. 

Mr.  Roberts.  No,  I  am  under  his  time  now. 

Mrs.  Boxer.  Oh,  his  time,  OK. 

Mr.  Roberts.  And  rest  assured,  my  time  is  your  time.  [Leu^tor.] 

Mrs.  BoxBB.  Good,  because  I  do  intend  to  use  it. 

Mr.  Roberts.  We  can  put  it  to  a  melody  and  stert  an  old  movie 
and  call  it  San  Francisco  or  whatever  you  want. 

I  am  just  saying  that  the  whole  intent  of  the  FIFRA  bill  is  to 
speed  up  that  process  and  get  rid  of  the  bad  actors  out  there,  and 
that  is  why  we  legislate  and  mandate  these  deadlines,  and  we  are 
trying  to  nnd  fiinds  to  do  exactly  what  the  gentlelady  has  detei^ 
mined. 

I  was  just  trying,  as  my  colleague  from  California  was  saying, 
that  we  need  not  an  absolute  but  we  need  at  least  a  point  of  refer- 
ence  here  as  applies  to  virtually  every  Member  of  Congress  and 
their  staff  determining  which  chemical  is,  which  chemical  is  not,  or 
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which  State  or  which  community  or  whatever.  And  that  is  what  we 
are  trying  to  set  EPA  to  do  and  that  is  why  we  are  wrestling  with 
this  very  tough  issue. 

I  thank  the  gentlelady  for  her  contribution. 

Mr.  Panbtta.  Will  the  gentleman  yield? 

Mr.  Morrison.  Mr.  Chairman,  I  am  out  of  time  but  I  would  be 
^ai  to  yield  my  deiicit  to  the  gentleman  from  California. 

Mr.  Bbown.  If  the  gentleman  is  through,  I  will  recognize  the 
gentleman  on  his  own  time. 

filr.  Panetta.  I  thank  the  chairman. 

Let  me  ask  either  you  or  your  staff — what  is  the  present  situa- 
tbn  at  EPA  with  regEird  to  analyzing  the  problems  with  chlordane? 

Mrs.  Boxer.  Could  you  repeat  that  for  Maria,  please? 

Mr.  Pankita.  What  is  the  present  situation  at  EPA  with  r^ard 
to  anal3[zing  problems  or  the  health  impact  of  chlordane?  Is  there 
an  ongoing  study  regarding  that  particular  area? 

Ms.  Vegkga.  Yes.  EPA  is  presently  conducting  what  they  call  an 
Indoor  Air  Monitoring  Study.  The  air  samples  were  collected  by 
Velsicol,  which  is  the  sole  manufacturer  of  chlordane,  and  Velsicol 
collected  the  air  SEunples  in  homes  in  which  they  feel  the  pesticide 
was  properly  appUed  according  to  their  strict  guidelines. 

EPA  IS  analyzing  the  data  irom  those  air  samples  and  their  pre- 
liminary results  indicate  that  even  in  homes  where  chlordane  has 
been  prcmerly  applied,  there  eire  high  levels  of  chlordane  in  the  air 
of  those  homee. 

The  final  results  from  this  study  should  be  out  sometime  this 


Mr.  Panbtta.  This  summer? 

Ms.  Vboega.  Yes. 

Mr.  Panetta.  Because  I  guess  the  question  I  have  is  whether 
your  concern  is  that  EPA,  in  analyzing  the  chlordane  situation,  is 
not  following  up  based  on  the  studies.  Ci  other  words,  is  this  an  en- 
forcement problem  that  needs  to  be  addressed?  Or  is  this  a  problem 
with  the  law? 

Mrs.  BoXKR.  Go  ahead. 

Ms.  Vbgbga.  Actually,  we  are  asking  that  the  chemical  be 
banned,  given  the  results  of  this  air  sampling  study. 

Mr.  Panktta.  What  vou  Eire  saying  is  that  you  feel  there  is  sufEi- 
ciNit  evidence  to  actually  ban  the  chemical  itself? 

Ms.  Vboeoa.  That  is  correct. 

Mr.  Panbtta.  Now,  that  is  a  step  that  normally  EPA  can  take  on 
its  own,  based  on  whatever  evidence  they  have. 

Ma  Vboboa.  Correct. 

Mr.  Panbtta.  But  you  are  saying  EPA  has  not  taken  that  step 
and  that  Congress  should? 

Ms.  Vbgbga.  Well,  yes,  although  we  have  held  out  and  we  have 
asked  EPA  to  suspend  it  on  an  eiaergsncy  basis,  but  we  held  out  on 
the  actual  ban  pending  the  results  of  their  air  monitoring  stud^. 
So,  basically  we  are  asking  EPA  to  re-examine  their  current  posi- 
tion after  the  results  of  their  air  monitoring  study  are  in. 

Mrs.  BoxBR.  But  I  would  add  that  Mr.  Waxman  and  I  have  intro- 
duced a  bill  to  ban  chlordane  based  on  what  we  already  know. 

Mr.  Panbtta.  I  understand.  The  study  you  referred  to  is  coming 
out  this  summer? 
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Ms.  VBOsaA.  That  is  correct. 

Mr.  Paiwtta.  Thank  you. 

Mrs.  BoxKR.  Mr.  Chfurman,  just  to  say  one  more  word  to  your 
committee.  I  know  you  have  to  grapple  with  all  sides  of  this  iasue. 
But  looking  at  EPA  on  a  number  of  issues  related  to  pesticidee,  I 
have  got  some  problems,  find  I  know  I  have  discussed  this  with  Mr. 
Panetta  and  have  been  on  some  l^islation  with  him,  where  in  fact 
they  are  allowing  certain  Iruits  and  vegetables  into  this  country 
with  chemicals  on  them  sprayed  in  the  other  countries  that  tb^ 
won't  edlow  to  be  put  on  in  this  country. 

So,  I  think  in  certain  areas  they  put  other  factors  ahead  of  the 
health  of  the  consumer.  I  don't  like  to  say  that.  It  is  the  way  I  feel, 
Uiough.  And  I  think  this  is  one  example  where,  although  some  of 
you  may  not  think  it  is  a  majOT  step  for  these  other  States  to  have 
taken,  I  think  it  is  a  m^or  step,  and  other  countries,  as  well.  And  I 
think  that  there  is  enough  evidence  now  to  move.  And  I  hope  you 
will  seriously  consider  this. 

Mr.  Brown.  Mr.  Rose. 

Mr.  Rose.  Thank  you,  Mr.  Chairman. 

I  am  sorry,  to  my  colleague,  Mrs.  Boxer,  I  wasn't  here  for  eveiy- 
thine  she  said  in  her  statement.  But  I  am  vety  sympathetic  to  what 
you  have  expressed  as  a  problem  with  pesticides  on  vegetables  and 
things  coming  into  this  country  that  aren't  l^al  to  use  in  other 
areas. 

Mr.  Roberts  is  laughing  because  he  is  on  our  Tobacco  Subcom- 
mittee and  I  know,  while  you  are  not  a  strong  supporter  of  t<^>acco 
l^islation,  and  we  haven't  asked  you  to  stick  your  neck  out  for  us 
always  on  that,  you  have  been  a  good  fiiend  of  agriculture,  and 
this  area  of  imbalanced  r^ulation  is  very  important,  and  I  thank 
you  for  your  concern. 

One  point  in  your  statement,  you  ask.  the  question,  and  maybe 
we  need  to  talk  more  about  it  with  the  Congress.  You  are  con- 
cerned about  the  current  l^islation  allows  EPA  to  indemnify  man- 
ufacturers of  pesticides  canceled  by  the  agency. 

The  other  argument  that  I  have  hefud,  or  the  other  side  of  this 
as  I  have  discussed  it,  is  that  companies  clearly  don't  emoy  manu- 
facturing chemicals  that  are  going  to  be  banned  by  the  EPA.  and 
when  they  do  manufacture  them,  they  have  usually  gone  through  a 
very  expensive  and  lengthy  process  to  get  them  approved  by  the 
EPA.  And  then,  when  all  of  a  sudden  they  find  that  they  aren't  for 
some  reason  legal  to  sell  or  they  are  removed,  they  are  stuck  with 
large  quantities  of  theee  chemicals. 

Several  other  members  have  expressed  the  same  concern  that 
vou  do  on  the  last  page  of  your  statement,  and  we  probably  need  to 
have  a  discussion  about  that,  because  if  so  many  of  you  are  raising 
tiia.t  question,  clearly  it  is  sometMng  we  need  to  tedk  about. 

But  the  chemical  manufacturers  clearly,  in  good  faith,  manufac- 
ture chemicals  that  might  for  one  reason  or  another  later  turn  out 
to  present  a  problem. 

But  thank  you  for  your  obsorvations,  and  I  would  like  to  w<n'k 
with  you  on  the  vegetable  pesticide  residue  issue. 

Mrs.  Boxer.  Thank  you. 

Mr.  Rose.  Thank  you,  Mr.  Chairman. 

Mr.  Roberts.  Would  the  gentleman  yield? 
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Mr.  R08B.  I  will  yield,  but  when  I  came  in  the  room,  you  were 
stmng  something  about  getting  the  bad  actors  out  of  California. 

Hrs.  Boxes.  You  already  got  one  out  [Laughter.] 

1^.  R0BEKT8.  Knowing  of  your  predilection  and  of  the  gentlelady, 
I  think  perhaps  that  is  a  loaded  question,  to  say  the  least. 

I  just  wanted  the  record  to  show  that  I  was  smiling  in  an  under- 
Btaiuling  way  to  the  gentleman's  concern,  certainly  not  laughing  in 
regard  to  my  duties  and  responsibilities  on  the  once  powerful  To- 
bwco  Subccmunittee. 

And  in  addition,  I  think  the  record  should  show  that  when  Dr. 
Bfoore  came  before  this  subcommittee  and  pleaded  for  funds  and 
treaded  for  direction  and  pleaded  for  help  within  the  EPA  to  get 
'the  bad  actors"  out  of  the  public  mainstream — not  in  California,  I 
Rueae  it  was  a  nationwide  effort,  or  will  be  if  we  can  get  the 
nmds — this  particular  chemical  was  involved.  This  particular  con- 
cern is  his  concern.  And  that  is  really  what  we  are  all  about,  is  to 
concentrate  on  the  bad  actors,  if  you  will,  to  hopefully  reach  a 
better  level  of  public  safety. 

And  it  was  only  in  the  mterest  of  application  and  State  law  and 
State  jurisdiction  that  I  think  we  can  also  achieve  some  results  as 
opposed  to,  you  know,  each  of  us  setting  up  our  own  individual 
standard. 

I  thank  the  gentleman  for  yielding. 

Mrs.  BoxKR.  Could  I  ask  the  gentleman  a  question  on  this,  Mr. 
Qiairman?  It  relates  to  that  part  that  you  questioned  me  about 

If  in  fact  the  final  findings  of  EIPA  back  up  their  preliminary 
findings  that  chlordane  contaminates  the  air  even  when  it  has 
been  properly  applied,  would  you  feel  the  same  way?  I  think  this  is 
the  only  difference  that  we  have. 

I  a^ree  with  you,  every  chemical  should  be  used  property.  I  think 
the  difference  between  you  and  I  in  this  case  is,  from  what  we  have 
looked  at  here,  it  doesn't  look  as  if  you  can  apply  this  particular 
chemical  in  a  safe  fashion.  That  is  where  we  maybe  disagree. 
Would  you  say  that  is  fair? 

Mr.  Roberts.  No,  because  we  do  agree. 

Mrs.  Boxer.  OK. 

Mr.  ROBEsn.  1  don't  want  this  product  out  there  because  I  think 
there  are  substitute  products.  It  is  the  business  of  getting  the  prod- 
uct out  of  the  public  mainstream,  at  whose  cost,  what  method,  et 
ceterei,  that  we  best  do  this,  along  with  the  application  methods 
that  have  been  used.  We  don't  use  it  in  my  house,  although  I  will 
admit  several  years  ago  I  had  an  old  bottle  of  it  laying  around,  and 
I  told  the  subcommittees  at  that  particular  time  I  thought  it  was 
very  dan^rous,  when  I  discovered  the  cat  was  no  longer  moving  as 
we  were  m  the  business  of  application.  That  was  not  a  true  story, 
by  the  way. 

My  fnenA  and  colleague  is  now  smiling  in  an  understanding 
foshion. 

No,  I  don't  want  this  product  out.  So,  we  agree.  It  is  just  tiiat  I 
Vfant  to  cover  all  the  bases  and  I  would  like  to  make  sure  that  the 
FIFRA  bill  is  of  a  national  scope  so  we  can  address  this,  as  opposed 
to  a  piecemeal  approach. 

Mrs.  Boxer.  Tnank  you. 

Thank  you,  Mr.  Chmrman. 
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Mr.  Bbown.  Thank  you  very  much,  Mrs.  Boxer,  for  your  excel- 
lent testimony. 

Our  next  witness  will  be  a  panel  representing  the  chemical  in- 
dustry, with  Dr.  Jack  £)arly,  president  of  the  National  Agricultural 
Chemical  AsBociation,  Mr.  John  Hagemian,  president  of  Global  Ag- 
ricultural Products,  Dow  CSiemical  Company,  and  Mr.  Larry  D. 
Brady,  vice  president  and  group  manager,  agrimltural  chemical 
group,  FMC  Corp. 

We  are  happy  to  have  you  distinguished  gentlemen  with  ua  this 
afternoon  to  help  us  with  this  problem,  which  you  are  all  quite  fa- 
miliar with. 

I  would  like  to  have  each  of  you  present  your  statements  and 
then  question  you  as  a  panel,  if  you  will. 

STATEMENT  OF  JACK  D.  EARLY,  PRESIDENT,  NATIONAL  AGRI- 
CULTURAL CHEMICAL  ASSOCIATION,  ACCOMPANIED  BY  SCOTT 
FERGUSON,  GENERAL  COUNSEL,  JOHN  L.  HAGAMAN,  PRESI- 
DENT, GLOBAL  AGRICULTURAL  PRODUCTS,  DOW  CHEMICAL 
CO.,  LARRY  D.  BRADY,  VICE  PRESIDENT  AND  GROUP  MANAG- 
ER, AGRICULTURAL  CHEMICAL  GROUP,  FMC  CORP. 
Mr.  E^AKLV.  Thank  you,  Mr.  ChEiirman.  I  want  to  b^in  by  thank- 
ing you  and  the  subcommittee  for  the  opportunity  to  participate  in 
this  hearing. 

You  have  introduced,  I  think  properly,  my  two  colleaguee  on  my 
right  here,  my  immediate  right  Mr.  Brady,  and  on  my  far  right  Mr. 
I^igaman.  On  my  left  is  Mr.  Scott  Ferguson,  who  is  general  counsel 
for  the  National  Agricultural  Chemical  Association. 

I  am  the  only  one  who  has  a  prepared  statement,  Mr.  Chairman, 
and  I  would  like  to  read  that  at  this  time,  if  I  may.  It  is  a  very 
brief  statement. 

But  along  with  me,  my  other  coUeeigues  would  be  delighted  to  re- 
spond to  any  questions  that  the  committee  may  have. 
Mr.  Brown.  You  may  proceed. 
Mr.  Early.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  recall  the  hearing  the  DORFA  Subcommittee 
had  on  FIFRA  amendments  last  year.  You  heard  then  from  many 
of  the  same  witnesses  who  will  appear  here  today  and  next  week. 
We  sat  here  in  uniform  agreement  with  the  Campaign  for  Pesti- 
cide Reform,  a  coalition  of  over  40  environmental,  labor  and  con- 
smner  interest  groups. 

I  regret  to  say  today  that  we  are  no  longer  together.  The  single 
clear  call  for  FIFRA  reform  which  you  heard  last  year  from  C^ 
and  NACA  is  gone. 

I  wish  to  emphasize  at  the  outset  that  this  is  not  the  choice  of 
our  industry.  We  stand  by  the  eigreement  which  you  reached  last 
year  and  Eire  gratified  that  you,  Mr.  Chairman,  and  members  of  the 
subcommittee  also  believe  that  the  FIFRA  reform  bill  passed  last 
year  still  represents  a  fair  and  meaningful  compromise. 
I  would  like  to  speak  to  this  theme,  and  1  will  be  brief. 
Last  year  our  industry  labored  constructively  with  Congress  and 
all  comers  to  fashion  fair  and  responsible  amendments  to  the  law 
by  which  we  live.  We  nmde  many  significant  concessions,  as  did 
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others,  and  the  bill  that  passed  the  House  of  Representatives  on 
October  16,  1986  represents  the  best  efforts  of  evei^one. 

It  wasn't  perfect,  but  it  was  as  close  as  the  traditionally  differing 
interests  could  come.  NACA  supported  that  bill  then  and  we  will 
support  H.R.  2463  when  it  confornis  to  the  bill  which  passed  last 
year.  And  we  have  been  assured  that  it  can  be  done. 

Specifically,  we  recognize  that  H.R.  2463  presently  omtts  three 
major  titles,  patent  term  restoration,  tolerances  and  liability. 

We  believe  that  it  is  essential  that  PTR  be  restored.  Restoring 
tolerances  is  desirable,  and  liability  only  if  advocates  continue  to 
support  it  unchanged. 

Mr.  Chairman,  you  have  heard,  as  we  have,  a  clamor  for  changes 
to  tiie  consensus  bill  of  last  year.  There  cure  some  now  calling  for 
what  they  aay  is  improvement,  strengthening,  or  balance.  "Hiese 
changes  are  amendments  that  Congress  considered  last  year  and 
were  either  addressed  in  the  compromise  bill  or  were  rejected. 

I  submit  to  you,  Mr.  Chairman,  that  there  are  those  who  contin- 
ue to  demand  too  much  or  too  little  without  compromise.  The  Octo- 
ber 16  bill  is  the  best  our  industry  and  others  could  do,  and  we  are 
ready  to  see  it  become  law.  We  hope  you  agree  that  there  has  been 
compromise  enough. 

Those  who  call  for  chaises  may  have  forgotten  some  important 
facts.  Th^  forget  that  the  bill  that  they  have,  that  the  House 
msely  passed  last  year,  is  a  good  bill. 

They  foi^t  that  our  l^i^tors,  farmers,  ranchers,  industry,  re- 
sponsible interest  groups,  EPA  and  others  must  deal  with  other  im- 
portant  matters,  such  as  budget  deficits,  credit,  foreign  competi- 
tion, and  government  r^ulation. 

Thoy  forget  the  long  hours  of  n^otiations,  writing,  hearings,  and 
the  worry  that  consumed  us  last  year,  and  even  before  last  year. 

They  forget  that  this  subcommittee  asked  NACA,  CPR,  and 
others  to  settle  our  differences,  and  that  we  were  successful. 

The  last  point  merits  emphasis. 

In  reporting  last  year  on  H.R.  2482,  the  model  of  the  bill  before 
us,  the  House  Agriculture  Committee  stated,  and  I  quote: 

It  is  important  to  note  that  the  spirit  of  compromise  that  produced  the  original 

lent  carried  through  to  the  committee's  work  on  the  legislation.  In  the  course 

ptocees,  wish  lists  were  abandoned,  many  old  obstacles  were  removed,  and  in 
1,  a  desire  to  Tind  the  achievable  prevailed. 

This  sense  of  cooperation,  compromise  and  consensus  also  carried 
through  subsequent  House  actions  in  twice  pacing  the  bill. 

Mr.  Chairman,  what  has  changed  so  dramatically  to  cause  every- 
one to  believe  this  no  longer  represents  a  sound  bill? 

We  believe  the  prospect  of  ^rtJier  amendments  that  some  see  is 
an  illusion.  We  believe  that  the  Congressmen  and  the  Senators 
from  both  parties,  rec<^nizing  the  public  interest  and  dedicated  to 
the  environmental  stewardship,  worker  protection,  and  the  inter- 
ests of  agriculture  and  consumers,  will  continue  to  support  the 
House  bill  passed  last  year. 

The  advocates  for  more  change  are,  in  reiility,  calling  for  more 
long  and  fruitless  debate  when  a  fair  compromise  is  already  at 
hand. 

We  believe  the  bill  that  this  subcommittee  approved  last  year 
and  the  House  passed  on  October  16th  is  the  answer. 
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We  thank  you,  Mr.  Chainnan,  and  we  look  forward  to  wotUns 
with  you  and  the  subcommittee  in  the  coming  weeks.  And  thank 
you  again  for  allowing  us  to  participate  this  afternoon. 

[The  prepared  statement  of  Mr.  Early  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much.  Dr.  Early.  I  want  to  personal- 
ly commend  you  for  what  I  consider  to  be  a  constructive  statement 
in  behalf  of  getting  some  action  on  this  bill. 

None  of  us  are  convinced  that  we  are  certain  to  get  action,  but  I 
think  your  position  contributes  to  that  possibility. 

Let  me  ask  you  just  one  question,  Dr.  Elarly,  and  possibly  your 
colleagues  may  want  to  respond  also. 

This  question  of  indemnUication  for  cancellation  and  disposal  of 
certain  chemicals  has  proven  to  be  a  very  large  problem  as  we  look 
at  the  possible  size  or  the  coets  that  are  involved.  And  we  have 
heard  suggestions  fdong  two  lines:  one,  that  we  eliminate  the  in- 
demnification procedure;  and  the  second  Lb  that  we  specify  in  the 
bill  that  indemnification  will  come  from  other  than  the  Pesticide 
Pn^am,  other  sources  than  the  Pesticide  Pn^ram. 

Would  you  care  to  comment  on  NACA's  position  with  regard  to 
these  alternatives? 

Mr.  ElAitLY.  Thank  you,  Mr.  Chairman.  I  would  be  delighted  to.  I 
would  like  to  make  a  couple  of  general  comments,  and  I  think  Mr. 
Brady  might  like  to  add  to  my  comments. 

First  of  aU,  I  think,  if  I  may,  we  are  looking  at  two  kind  of  differ- 
ent issues  when  we  talk  about  indemnification.  And  I  say  this  be- 
cause one  of  the  issues  is  the  issue  of  what  I  call  storage,  transpor- 
tation, recall  and  disposal,  which  is  a  big  part  of  the  cost  of  the  sit- 
uation. 

Obviously,  that  situation,  when  a  product  is  suspended  and  can- 
celled and  you  go  into  the  recall  situation,  this  must  be  done  in 
such  a  way  as  to  represent  the  public's  interest.  I  don't  think 
anyone  denies  that.  That  has  to  be  done  that  way. 

There  would  be  situations,  I  can  imagine,  of  a  product  perhaps 
being  registered  by  a  rather  small  company  that  may  not  be  in  a 
position  to  manage  a  recall  situation.  In  that  case,  it  may  be  neces- 
sary for  the  Government  to  get  involved  in  the  physical  design  of 
the  pn^am  recall. 

In  another  case,  maybe  a  large  company  might  be  better 
equipped  to  make  the  recall  themselves.  So,  the  huidling  of  that 
situation,  I  think,  has  to  be  done  on  a  case  by  case  basis. 

Perhaps  the  more  important  part,  and  I  think  the  issue  you  are 
getting  to,  is  the  financing  of  the  program,  who  is  going  to  pay  for 
it. 

You  know,  I  think  that  the  program,  as  designed  some  IS  years 
ago  when  it  was  put  into  the  act  by  the  Congress,  was  put  there, 
frankly,  to  protect  the  innocent  victims  and  the  industry  in  which 
we  are  involved  here. 

The  real  question  is,  who  is  supposed  to  pay  for  this?  You  know, 
in  my  opinion,  the  Government  became  an  int^pral  part  of  the  reg- 
istration process  when  we  expended  vast  amounts  of  money  and 
time  in  roistering  a  product,  and  I  don't  think  the  Government 
can  walk  away  ^m  that  situation.  I  hate  to  use  the  words,  stamp 
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(rf'  approval  being  put  on  something,  but  we  came  pretty  close  to 
that. 

It  is  clear  that  the  Federal  Government  has  some  responsibility 
in  this  area.  How  the  Government  should  pay  is  a  question  tiiat 
you  have  asked.  That  has  been  debat«d  back  and  form,  out  of  tiie 
program,  irom  the  general  funds,  and  there  are  other  options  we 
Deed  to  look  at. 

But  clearly,  clearly,  wherever  you  get  the  funds,  there  is  a  neces- 
sity to  indemnify  someone  who  has  put  forth  a  large  amount  of  re- 
search effort  and  large  eunount  of  funds. 

I  know  Mr.  Brady  has  some  vei?  strong  feelings  about  that  and 
perhaps  I  could  get  him  to  add  to  tjfie  comment. 

Mr.  Brown.  We  would  be  happy  to  hear  his  comment. 

STATEMENT  OF  LARRY  D.  BRADY,  VICE  PRESIDENT  AND  GROUP 
MANAGER,  AGRICULTURAL  CHEMICALS  GROUP,  FMC  CORP. 

Mr.  BsADY.  If  I  could,  Mr.  Chairmfm,  at  the  risk  of  providing  too 
much  detail,  it  is  appropriate  to  comment  on  the  unfortunate  per- 
ception that  the  industry  does  not  participate  in  paying  the  after- 
math of  a  chemical  that  is  banned,  because  it  is  really  not  a  fair 
representation,  and  I  need  to  go  into  some  detail  in  terms  of  the 
process  in  order  to  make  that  understood. 

Our  process  of  registration  generally  consumes  some  8  years  sub- 
sequent to  the  discovei?  of  a  chemical.  From  the  day  that  we  dis- 
oover  it,  it  generally  tftkes  us  8  years  to  register  the  product.  That 
8  years  is  typified  by  spending  on  human  health  and  enviroDmen> 
tal  concerns  alone  in  the  neighborhood  of  $5  to  $10  million,  and  on 
the  total  launch  of  that  product,  in  the  range  of  $50  to  80  million. 

I  only  indicate  that  as  the  substantial  investment  that  a  compa- 
ny takes  prior  to  ite  first  dollar  of  sales  in  order  to  provide  technol- 
ogy to  the  industry  which  we  serve. 

As  we  move  forwEu^  in  that  progress  and  receive  the  registration 
Aay,  after  this  somewhat  exhaustive  provision  of  data  to  the  E^vi- 
nnunental  Protection  Agency  and  a  period  of  review  of  at  least  sev- 
«al  and  generally  3  years  in  time,  then  we  proceed  to  even  heavier 
investments  and  we  add  the  plants  necessary  to  manufacture  this 
Iffoduct,  we  add  the  employees  necessary  to  run  the  plants,  we  in- 
crease our  sales  forces  to  sell  the  products,  and  take  on  sizeable  in- 
vestment. 

Additionally,  our  industry,  because  the  farmer  in  his  wisdom 
mly  plants  during  a  brief  period  of  time  during  the  year,  we  can't 
build  a  plant  that  makes  a\l  of  this  product  in  a  4-week  period,  so 
we  manufacture  it  year  around  and  do  find  ourselves,  during  peri- 
ods of  the  year,  with  a  fuU  year's  supply  of  the  product  on  hand, 
which  is  a  significant  exposure  relative  to  the  sizes  of  these  compa- 
nies. 

Should  that  product  be  banned  at  that  point  in  time,  the  dollars 
that  we  are  tjilking  about  on  indemnification  provide  for  that  prod- 
uct which  is  in  the  channel. 

It  should  be  clear  to  the  members  that  there  is  sizeable  invest* 
ment  which  is  forgone  on  the  part  of  the  industry.  We  are  not 
denlifig  with  indemmfication  that  provides  the  non-use  of  the  plant 
that  we  are  twlk'"S  about  or  for  uie  laid  off  employees,  or  for  the 
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general  kinds  of  costs  that  are  borne  by  this  induBtiy,  and  we  do 
feel  strongly  that  we  play  a  sigmficant  role  in  the  indemnification 
process. 

Moreover,  I  think  increasingly  the  industry  is  stepping  forward 
to  try  and  bear  its  fair  share,  m  the  compromise  of  last  year,  when 
we  looked  at  the  fact  that  one  of  the  reasooB  behind  the  potential 
banning  of  a  product  is  for  the  simple  advance  of  technology.  A 

Esduct  which  was  believed  to  be  safe  in  the  post  is  no  longer  be- 
ved  to  be  safe  because  of  the  advance  of  technology. 

We  have  a  rer^patration  process  which  we  are  discussing  in  the 
compromise  package  of  FIfnA,  and  the  industry  has  ste^^ped  foi^ 
ward  to  try  and  fund  a  portion  of  the  review. 

The  prepEU*ation  of  the  data  has  always  been  our  obligation.  We 
have  also  stepped  forward  to  talk  about  funding  some  of  the  review 
for  that  process. 

So,  we  do  feel,  as  an  industry,  that  we  play  a  very  significant 
role  and  there  should  be,  at  the  same  time,  some  obligation  on  the 
part  of  the  agency  which  said  the  product  was  safe,  which  endorsed 
our  moving  ahead  with  marketing  the  product,  to  bear  some  obliga- 
tion for  that  decision. 

Thank  you. 

Mr.  Bbown.  Thank  you  for  your  statement. 

Mr.  Roberts. 

Mr.  Roberts.  Yes,  thank  you,  Mr.  Chairman. 

We  have  got  an  ironic  situation  here,  it  seems  to  me,  in  regard  to 
the  issue  of  who  pa^  for  this.  Our  colleague  firom  Oklahoma,  Mr. 
Synar,  said  somethmg  I  agree  with  very  strongly.  He  said  in  his 
statement,  "We  can  l^islate  all  of  the  rer^fistration  improvements 
we  want,  but  if  funds  are  not  available  to  miplement  the  improve- 
ments and  conduct  the  safety  reviews  that  are  long  overdue,  our 
efforts  will  prove  fruitless." 

And  then  goes  on  to  say,  where  I  would  disagree,  "I  believe  it  is 
time  to  relieve  the  taxpayer  of  these  burdens — well,  I  don't  dis- 
agree with  that.  As  a  matter  of  fact,  if  we  sort  of  go  across  the 
board  in  that  effort  in  this  place,  it  would  certainly  be  a  step  in  the 
right  direction.  But,  ".  .  .place  the  responsibility  at  the  doorstep  df 
those  who  have  profited  from  the  sale  of  the  product,  and  that  is 
the  chemiCEil  companies." 

I  am  wondering,  eifter  your  testimony  and  the  information  that 
the  chairman  has  provided  me,  that  m  fact  Dr.  Moore  told  the 
Senate  in  hearings  over  there  that  this  is  going  to  cost  something 
like  $600  to  700  million  for  the  total  cleanup  indemnification  proc- 
ess here,  who  pays  for  this? 

Obviously,  we  have  severe  budget  restrictions.  Obviously,  those 
who  are  responsible  should  be  a  paitaer  in  that  effort 

What  would  happen  to  your  industry  if.  in  fact,  the  indemnifica- 
tion process  or  that  burden  were  placed  upon  your  shoulders  to  the 
tune  of  $600  to  $700  million? 

Mr.  Bbaoy.  It  is  difficult  to  offhandedly  give  you  those  statistics, 
but  it  probEibly  would  be  on  the  order  of  a  doubling  of  the  price 
that  the  indu^xy  would  already  pay  in  terms  of  laid  off  persimnel 
end  plants  that  are  disabled. 

The  investment  necessary  to  carry  that  forwEird  generally  is  on 
the  order  of— our  industry  generally  has  a  dollar  of  assets  for  eveiy 
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dollar  of  sales.  So,  if  you  equate  that  to  dollars  of  sales  of  product, 
which  is  not  an  irrational  way  of  discovering  the  number,  then  you 
are  probably  talking  about  a  similar  disabling  of  assets. 

I  am  not  sure  I  Euiswered  your  question. 

Mr.  Roberts.  Well,  I  am  just  of  the  opinion  that  you  folks  seldom 
really  pay  for  anything  in  regard  to  this  kind  of  an  effort,  and  I  am 
not  doing  this  very  well,  but  I  think  obviously  the  cost  is  passed  on 
to  the  producer  in  the  end  product. 

We  are  very  adept  here  at  mandating  this  and  mandatii^  that, 
and  then  not  really  getting  down  to  the  truth  of  it,  which  is  to  pass 
the  cost  on  to  the  farmer  and  rancher  who  must  use  a  great  many 
of  these  products  to  stay  in  business,  r^ardless  of  their  personal 
thoughts  either  pro  or  con,  or  whether  we  go  to  integrated  pest 
management  m  the  year,  what,  2000  or  whatever  we  are  goii^C  to 
do  here. 

But  I  worry  about  that  pass-on  coat.  A,  you  have  to  survive,  and 
B,  what  that  does  to  your  R&D  effort,  C,  what  happens  to  your 
competitive  position  with  a  number  of  companies  that  do  provide 
some  competition  in  this  field  to  the  advantage  of  the  producer, 
and  last  of  all,  how  much  of  this  cost  is  going  to  be  passed  on  to  my 
beleeiguered  farmers  and  ranchers. 

Mr.  Eaely.  May  I  comment,  Mr.  Roberts? 

Mr.  Roberts.  Yes. 

Mr.  E^ARLT.  I  don't  think  there  is  any  question  who  is  going  to 
end  up  payii^  the  bill.  You  and  I  know  who  is  going  to  pay  the  bill. 
The  cost  16  going  to  be  passed  aloi^  to  the  farmer.  There  is  no 
question  about  that.  And  to  think  it  is  going  to  be  otherwise,  I 
think,  would  not  be  wise.  We  are  going  to  pass  the  cost  aloi^.  That 
is  traditional  business  and  I  think  that  is  the  way  it  is  going  to 
happen  out  there. 

And  another  thing  I  think  you  must  rec(^nize,  that  you  are  look- 
ing at  em  industry  that  is  going  through  a  downsizii^  process  right 
now,  extensively.  There  are  two  or  three  or  four  mE^or  companies 
that  were  in  business  2  years  ago  that  are  no  longer  in  business. 

And  I  can  see,  with  a  situation  without  indemniiying  some  com- 
pany, medium  size  company,  to  the  extent  that  you  are  talking 
about  that  cost,  they  are  going  to  get  out  of  the  business,  I  think. 
They  are  just  not  goii^  to  stay  around.  The  risks  are  too  great. 

So,  you  know,  there  are  a  number  of  factors  going  on  here  that 
this  sort  of  a  thing  could  have  a  tremendous  impact  on  the  indus- 
tiy  and  ultimately  the  costs  are  goii^  to  be  passed  along  to  the 
farmer  himself. 

Mr.  Roberts.  Would  you  care  to  amplify  on  the  consolidation 
issue?  We  have  heard  a  lot  of  talk  about  consolidation  in  the  ag 
diemical  industry  as  a  result  of  the  lack  of  health  in  the  farm 
economy  and  the  new  guidelines  that  we  would  propose  in  FIFRA 
and  the  mandating  of  the  reregistration  process,  et  cetera. 

I  think  we  discussed  one  time  what  it  takes  in  terms  of  sales  to 
continue  an  R&D  effort  to  at  least  keep  up  and  be  competitive. 
Would  you  reflect  on  that? 

Mr.  Early.  Well,  let  me  make  a  few  opening  comments  and  then 
I  think  perhaps  Mr.  Hagaman  mi^t  want  to  jump  in.  He  is  closer 
to  the  business  side  than  I  am. 
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But  yes,  you  know,  the  general  comments  among  our  industry  is 
you  have  to  be  gettmg  pretty  close  to  a  billion  doUaiB  in  annual 
sales  in  order  to  support  the  kind  of  R&D  program  to  stay  in  the 
business. 

And  when  you  are  looking  at  an  industry  the  size  it  is  in  the 
United  States— my  colleagues  may  have  a  different  number — but 
$5  to  6  billion  or  so,  it  is  not  very  difficult  to  start  visualizing  how 
many  businesses  you  are  going  to  have  around. 

We  have  three  m^r  companies  that  have  been  abeoibed  by 
other  m^or  companies  within  the  last  year  and  a  half. 

Maybe  John  could  comment  further  on  that. 

Mr.  Hagaman.  Mr.  Chairman. 

Mr.  Bkown.  Yes. 

Mr.  Hagaman.  Certainly,  that  is  true.  We  look  at  the — we  can 
name  them  off.  Shell's  U.S.  business  was  purchased,  Union  Car- 
bide's business  wa^  purchased,  and  just  within  the  last  few  days 
Stauffer's  business  has  been  purchased  and  consolidated. 

So,  I  eun  just  looking  here  at  the  results  of— in  1982,  if  we  look  at 
the  top  16  agricultural  chemical  companies  in  the  world,  I  believe 
that  nine  of  them  were  U.S.  based  at  the  end  of  1982.  And  if  we — 
and  1  am  just  quickly  counting,  at  the  end  of  1985  it  was — it  would 
be  seven,  and  there  are  three  less  now. 

So,  you  can  see  that  this  industry,  eu9  far  as  U.S.^)ased  compa- 
nies, is  fairly  rapidly  declining. 

Mr.  Earlt.  If  I  may  also  add  to  what  John  is  saying,  I  think  the 
consensus  of  those  of^us  here  is  that  you  have  not  seen  the  last  <^ 
this  consolidation  by  any  means. 

Mr.  RoBEBTB.  My  time  has  expired,  Mr.  Chairman,  but  I  would 
like  the  opportunity  to  come  back  if  in  fact  some  (k  these  areas 
have  not  been  covered. 

Mr.  Bbown.  All  right. 

Mr.  Glickman. 

Mr.  GucKMAN.  Thank  you,  Mr.  Chairman. 

I  am  sorry  I  missed  the  original  part  of  your  testimony.  I  would 
just  like  to  ask,  in  reading  your  testimony,  I  think  the  message 
that  you  give  us,  don't  do  anything  different  to  this  bill  than  ue 
way  it  currently  looks,  and  the  message  is  because,  you  know,  the 
efforts  of  compromise  were  made  last  year.  And  I  was  not  an  ztctive 
party  to  that,  eu9  was  the  chairman  and  Mr.  Roberts. 

But  specifically  what  are  you  concerned  about  that  we  might  do 
to  muck  up  a  bfll  that  you  might  not  think  would  be  supportable 
by  you?  I  want  to  know  exactly  what  you  are  worried  about,  what 
issues  concern  you? 

Mr.  Earlt.  I  am  not  sure  we  have  enou^  time  this  afternoon, 
Mr.  Glickman,  for  me  to  share  with  you  what  I  wony  about. 

But  I  think  when  you  look  at  the  very  lengthy  mscussions  that 
we  started  over  2  years  a^,  even  before  the  Congress  got  involved, 
when  you  look  down  the  list  of  what  I  call  the  concessions  that  this 
indusby  made  in  our  n^^iations  with  the  environment  and  con- 
sumer groups.  I  can  start  ticking  off  a  list  of  things  like,  we  al- 
lowed prere^lstration  access  to  data,  rer^istration  tees  we  agreed 
to,  community  and  worker  right  to  know  requirements,  severe  pen- 
alties for  false  and  invidid  data,  accelerated  cancellation  and  rereg- 
istration  schedules,  restrictive  conditional  registration  provisionB, 
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listitig  and  testing  inert  ingredients.  I  can  go  on  for  a  whole  list  of 

On  the  other  side  I  have  a  list  that  says  concessions  to  NACA. 
There  is  only  one  thing  over  there. 

So,  I  meide  a  lot  of  concessions 

Mr.  GucKMAN.  What  is  that?  What  is  that,  patent  term  restora- 
tion? 

Mr.  Early.  Patent  term  restoration.  That  is  the  only  issue  I  have 
oa  the  other  side  over  here.  So,  we  made  a  lot  of  concessions,  not 
only,  I  think,  in  the  interest  of  the  consumer,  but  the  inter^t  of 
the  puhlic,  and  they  were  reasonable  concessions. 

But  what  I  am  saying  here  is  that  we  have  gone  about  as  far  as 
one  could  expect  us  to  go.  We  have  allowed  the  process  to  open  up 
so  much  that  it  Lb  goii^  to  be  completely  untenable  for  us  if  we  go 
beyond  what  we  have  agreed  to  already. 

How  much  can  a  man  bleed  in  this  situation?  We  have  bled  as 
much  as  we  can.  And  freinkly,  I  had  a  little  bit  of  diJFFiculty  selling 
the  package  from  last  year  to  some  of  my  members,  because  tiiey 
think  I  have  gone  too  far. 

Mr.  GucKHAK.  I  am  not  unsure  there  isn't  some  hemorrhagii^ 
Qp  here,  as  well. 

Mr.  EIarlt.  Yes,  I  am  sure  there  is. 

Mr.  Guckman.  But  let  me  go  through  some  of  the  things  that 
you  are  particularly  concerned  about  that  might  be  opened  if  we 
were  to  start  this  de  novo.  That  is  what  I  want  to  know. 

What  are  the  hot  buttons?  Liablhty  issues?  Is  that  a  hot  button 
that  you  are  concerned  about? 

Mr.  Early.  Certainly,  it  is  the  hot  button.  We  can  live  with  what 
is  in  the  package  right  now.  But  if  you  go  beyond  that,  it  is  a  very 
hot  button  for  us. 

Mr.  Guckman.  What  else?  What  else  would  you  consider  to  be 
hot  buttons  in  terms  of  your  concern  with  opening  this  thing  up? 

Mr.  EIarly.  While  I  catch  my  breath,  why  don't  I  ask  coimsel  to 
list  a  few  of  those  issues  that  he  has  been  very  close  to. 

Mr.  Guckman.  OK. 

Mr.  Ferguson.  Mr.  Glickman,  I  am  not  sure  whether  you  are 
meaking  of  thii^  that  are  currently  in  the  bill  that  would  be 
cnanged  in  some  way,  or  things  that  would  be  added  to  the  bill. 

Mr.  Guckman.  I  think  I  am  talking  about  things  that  would  be 
added.  I  start  with  the  presumption  that  the  bill  as  introduced  is 
fdndamentally  satisfactory. 

!l4r.  Fkhguson.  Correct 

Mr.  Guckman.  Maybe  with  some  modifications,  but  in  essence  is 
OK.  Now,  I  am  trying  to  get  at  what  things— Jack's  statement  is 
real  clear  that  he  would  prefer  us  not  to  go  beyond  that,  and  I 
want  to  know  what  you  are  really  concerned  about. 

Mr.  Ferguson.  Well,  I  don't  believe  at  liiia  point,  apart  from  a 
letter  which  we  have  gotten  a  copy  of,  that  you  have  gotten  a  copy 
of  fnnn  a  number  of  environmental  interest  groups,  that  we  have 
I  the  full  list  of  items  that  some  of  those  groups  would  like  to 


Certainly,  in  looking  at  this  letter,  there  are  a  couple  of  things 
that  spring  right  out,  some  things  which  are  already  m  the  pack- 
age, wnich  I  assume  are  addressed  in  an  appn^riate  way. 
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The  two  things  that  jump  out  at  us,  of  couree,  is  the  indemniiica- 
tion  provision,  which  we  have  already  talked  about  briefly  here, 
and  the  citizen  suit  provision,  which  we  have  not  yet  talked  about, 
which  was  discussed  privately  last  year  and  the  year  before,  and 
not  pursued. 

We  have  a  lot  to  say  about  that.  We  would  be  happy  to  talk  some 
more  about  that. 

Mr.  GucKMAN.  Go  ahead. 

Mr.  EL^RLY.  A  couple  of  issues  do  come  to  mind,  Mr.  Glickman. 
One  is  that  the  ground  water  provision  was  very  carefully  crafted 
last  year.  In  fact,  the  original  agreement  we  had  with  C^*R  back 
before  we  came  to  the  Congress  was  a  ground  water  agreement 
that  we  had  among  ourselves  that,  frankly,  we  liked  better  than 
what  we  ended  up  with  here  in  the  Congress.  But  we  were  pre- 
pared to  live  with  it. 

If  that  gets  tinkered  with  very  much,  I  think  it  is  going  to  go 
against  our  interest  rather  dramatically. 

Then  finally,  and  certainly  not  least  of  all,  a  number  of  business 
issues  were  intertwined  among  this  FIFRA  bill  that  are  very,  very 
critical  to  this  industry.  I  thmk  if  you  start  changing  tiiose  very 
much,  as  it  ties  into  patent  term  and  other  issues,  it  is  going  to  be 
very  difficult  for  us  to  support  the  bill. 

I  think  you  are  right,  my  stotement  was  very  exact.  We  worked 
hard,  we  supported  this  l^islation,  and  we  stUI  support  it.  But  I 
think  we  have  gone  as  far  as  we  can  go. 

Mr.  GucKHAN.  What  is  the  status  on  patent  term  restoration  in 
terms  of  your  desire?  Is  it  still  your  desire  to  see  an  amendment  to 
the  patent  laws  as  part  of  a  package  that  would  ultimately  be 
passed  with  this  bill? 

Mr.  Early.  What  we  are  prepared  to  agree  to  is  what  we  agreed 
to  last  year,  which  was  part  of  the  package  before  you  pulled  it  out 
of  this  recent  introduction,  in  patent  term. 

Mr.  GucKMAN.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Brown.  Mr.  Morrison. 

Mr.  Morrison.  Thank  you,  Mr.  Chairman. 

As  always,  I  have  a  concern  through  all  these  various  delibefB- 
tions  for  minor  crops  and  wanted  to  get  into  the  record  a  response, 
perhaps  both  from  Mr.  Hagaman  and  Mr.  Brady,  of  what  their  in- 
dividual companies  are  doing  as  far  as  research,  so  that  we  do  have 
some  options  on  materials  we  might  use  as  a  result  of  the  financial 
pressures  and  the  r^ulatory  questions  that  are  out  there  for  your 
companies. 

Mr.  Hagaman.  Mr.  Morrison,  I  think  that  as  the  cost  of  re- 
searching and  developing  new  compounds  over  the  last  number  of 
years  has  increased,  that  has  put  more  and  more  pressure  on  the 
development  of  compounds  for  minor  uses. 

We  used  to  use  the  criteria  of  $25  or  $80  million  of  potential 
sales  as  being  worthwhile  to  develop  a  product.  We  can  no  longer 
use  that.  That  number  is  now,  in  most  companies,  certainly  $75 
and  up  to  $100  million  of  potential  market  before  one  can  economi- 
cally justify  developing  a  product. 

Obviously,  minor  crops  come  under  pressure,  and  that  has  forced 
a  trend  to  where,  instead  of  researching  products  specifically  for 
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minor  crope,  minor  crops  are  becoming  more  and  more  spinoff  uses 
of  woductB  which  are  developed  for  m^or  usee. 

Iliat  is  unfortunate.  It  is,  however,  just  a  fact.  And  1  think  the 
only  way  to  honestly  answer  your  question  is  to  say,  as  the  costs  of 
developing  agricultural  chemicals  or  products  for  agriculture  con- 
tinue to  increase,  that  situation  can  only  get  worse. 

Mr.  Morrison.  Mr.  Brady,  any  addition  to  that? 

Mr.  BsAOY.  No.  I  would  certainly  mirror  Mr.  Hagaman's  con- 
cerns in  that  all  we  can  do  is  have  the  products  piggyback  on  our 
major  appUcations.  And.  unfortunately,  the  chemistry  is  getting 
more  and  more  specific,  rather  than  more  and  more  general,  to  the 
point  that  there  is  lesser  likelihood  of  that  occurrii^. 

Increasingly,  we  also  find  that  our  competition  in  entering  the 
industry  wifi  only  go  after  the  larger  applications,  which  furthers 
^at  pressure. 

Mr.  Morrison.  So,  as  we  ask  you  for  more  and  more  specific  ma- 
terials which  have  a  very  restricted  impact  on  the  environment, 
you  are  less  able  to  respond  to  that  request  because  of  the  pres- 
sures of  the  marketplace? 

Mr.  Brady.  True. 

Mr.  Morrison.  And  also  the  pressures  from  the  regulatory  envi- 
ronment? 

Mr.  Brady.  True. 

Mr.  Morrison.  For  the  record,  they  nodded  their  heads  yes. 

Mr.  EUrly.  a  comment,  Mr.  Morrison. 

Mr.  Morrison.  Yes,  Dr.  Early. 

Mr.  HLutLY.  I  know  that  you  know  the  answer  to  this,  because 
you  and  I  have  talked  about  it.  I  am  not  sure  the  rest  of  the  com- 
mittee understands  that  when  we  talk  of  minor  crops,  you  know, 
we  are  not  tallting  about  just  a  few  crops  out  there.  Anything — you 
can  list  the  major  crope. 

The  m^or  crops  are  com,  wheat,  soybeans,  cotton,  maybe  small 
grains.  And  once  you  get  beyond  those  five  or  so  crops  there,  then 
we  are  talking  minor  crops. 

Fruits  and  vegetables  generally  are  minor  crops,  and  I  know  that 
is  of  great  interest  to  you. 

So,  we  are  not  just  talking  about  kumquats.  We  are  talking 
about  significant  crops  in  some  areas  out  there,  but  they  are  still 
minor  from  the  registration  standpoint. 

Mr.  Morrison.  Yes.  And  I  might  add,  they  are  crops  which  can 
very  easily  just  be  pushed  across  our  borders  to  our  neighbors  as 
far  as  production  is  concerned.  Then  we  in  America  wonder  what 
has  gone  wrong. 

T^ank  you,  gentiemen,  for  your  response. 

I  yield  back  the  balance  of  my  time,  Mr.  Chairman. 

Mr.  Brown.  Mr.  Stenholm. 

Mr.  Stbnholm.  Thank  you,  Mr.  Chairman. 

The  general  public  comes  down  in  two  broad  categories,  one  for 
the  use  of  chemicals,  the  other  against  the  use  of  chemicals,  extre- 
mism cm  both  sides. 

"Die  overwhelming  majority,  I  believe,  are  where  this  committee 
wants  to  be,  and  that  is  for  prudent  use  of  chemicals  in  the  food 
prciduction  factory  of  this  country. 
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In  doing  bo,  I  think  more  and  more  of  us  now  realize  that  in 
order  to  meet  the  valid  eveivrowiiu;  cmcems  ci  the  general  {  '  " 
concerning  the  safe  use  of  tbese  chemicals,  we  need  r 
development. 

Dr.  Early,  who  is  currently  doing  the  reseeirch  to  develop  new 
and  better  chemicals? 

Mr.  Eakly.  I  will  ask  Mr.  Brady  to  comment  on  that,  and  hope- 
fully he  and  I  will  give  you  the  same  answer. 

But  clearly  our  industry  is  in  the  forefront  of  the  new  technology 
and  the  new  products,  much  more  so  than  we  see  in  academia  and 
in  government.  Extensive  research  is  going  on  in  industry  today. 

Maybe  I  can  get  Lany  to  add  to  that. 

Mr.  Bradt.  Yes.  Mr.  Stenholm,  there  are  worldwide  about  SO 
companies  with  sales  in  agricultural  chemicals  above  $100  millioo. 
Of  tnose,  about  20  constitute  the  mEyority  of  research  spending. 

That  research  spending  approximates,  as  an  industi^  average,  10 
percent  of  sales.  It  is  one  of  the  highest  commitments  to  research, 
as  a  percent  of  sales,  in  any  industry  in  the  world  today. 

The  industry  is  approximatelv  $15  billion  in  size  at  retail,  which 
says  that  worldwide  we  spend  about  $1.5  billion. 

Mr.  Stenholm.  How  much  money  is  the  Federal  Government 
spending  in  the  area  of  agrichemical  research? 

Mr.  Beadt.  I  think  we  can  And  those  statistics,  Mr.  Stenholm.  I 
think  what  you  will  find  is  that  in  general,  the  research  on  convm- 
tional  synthesis  of  chemicals  is  extremely  limited  outside  the  in- 
dustry, that  meet  of  the  research  dollars  that  you  are  desciihing 
are  in  more  advanced  technologies,  like  biotechnology,  which  is  yet 
to  yield  products  but  in  the  future  certainly  will. 

Mr.  Early.  We  will  be  glad  to  try  to  get  those  numbers  for  you, 
though. 

Mr.  Stenholm.  In  your  opinion,  are  today's  agrichemicals  safer 
and  more  effective  than  those  developed  some  5  to  10  years  ago?  If 
so,  why? 

Mr.  BsADY.  Yes,  sir.  t  believe  they  eu%  safer,  for  two  reasons. 

The  first  reason  is,  the  process  of  review  is  a  more  stringent 
review.  It  is  the  same  reason  that  we  have  a  reregistration  process 
and  it  is  the  same  reason  that  the  rer^^tration  process  wiU  prob- 
ably result  in  some  chemicals  not  being  on  the  market. 

As  science  advances,  we  are  better  able  to  detect  diflicultiee  in 
our  chemicals  and  therefore,  a  chemical  which  passes  a  more  strin- 
gent screen  today  should  be  safer. 

Additionally,  what  has  happened  over  time  is  that  the  need  on 
the  part  of  the  farmer,  the  very  need  that  Mr.  Roberts  was  describ- 
ing to  offset  those  inflationary  costs  that  keep  getting  passed  along, 
is  a  cheaper  chemical  treatment  per  acre. 

And  a  large  part  of  our  research  investment  today  is  aimed  at 
producing  products  which  cost  less  per  acre,  which  provide  similar 
efficacy  and  are  less  expensive. 

The  most  logical  way  for  us  to  do  that  is  to  have  products  which 
are  put  down  at  lesser  rates,  i.e.  instead  of  1  pound  per  acre,  per- 
haps 10  grams  per  acre.  And  those  are  not  unusual  terms  for  the 
capability  of  chemistry  today. 

In  that  environment,  the  simple  application  of  less  chemicals  is 
apt  to  provide  a  safer  environment. 
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Mr.  Stenholm .  Other  than  the  30  companies  which  you  have  ref- 
erenced, are  you  aware  of  any  other  entities  that  are  making  in- 
veetmentfl  in  safer  and  more  effective  chemicals? 

Mr,  Easly.  Apparently  we  are  not  aware  of  any. 

Mr.  Stbnholm.  Thank  you,  Mr.  Chairman. 

Mr.  Roberts.  Would  the  gentleman  yield? 

Mr.  Stenholm.  1  would  be  happy  to  yield. 

Mr.  Roberts.  I  don't  know  if  this  is  pertinent  to  the  gentleman's 
question  or  not,  but  we  have  a  number  of  consultant  private  enter- 
prise outfits  in  Kansas,  one  in  particular  in  Dodge  City,  my  home 
town,  that  is  called  Servtec,  and  it  invests  a  very  large  amount  of 
whatever  revenue  can  be  determined  from  the  producer  as  to  how 
to  apply,  when  to  apply,  et  cetera,  and  they  work  hand  in  glove 
with  the  Industry.  But  many  times  their  recommendations  don't 
exactly  follow  the  same  path  in  terms  of  Eunount  and  how  you 
apply. 

There  is  a  growing  industry  bH  throughout  agriculture  In  almost 
every  nugor  crop  where  the  farmer  not  only  has  access  to  the  land 
grant  institution  and  the  Department  of  Agriculture  and  the  Ex- 
tension Service  and  this  subrommittee  and  private  industry,  but  I 
can  tell  you  that,  as  you  know,  with  the  situation  out  in  farm  coun< 
try  where  every  nickel  counts,  that  this  is  a  real  growth  industry. 

I  am  not  sure  in  terms  of  total  percentage  if  that  amounts  to  a 
large  percentage,  but  in  terms  of  application  and  wise  use  and 
using  the  rifle  approach,  if  you  will,  as  opposed  to  the  shotgim, 
why,  it  has  been  very,  very  helpful  to  me  personally  in  terms  of  my 
n^tionship  with  this  whole  topic,  and  I  think  very  helpful  to  the 
producer. 

Mr.  Stenholm.  Your  point  is  well  taken. 

But  I  bring  the  question  up  because  I  know  there  are  several  in 
the  audience  that  will  help  develop  some  of  the  ideas  and  basic 
thoughts  along  the  general  theme  of  who  is  doing  the  research, 
how  much,  and  whether  the  end  result  of  that  is  bringing  about 
safer,  cleaner  use  of  chemicals  and  a  better  environment. 

Mr.  Brown.  Mr.  Gunderson. 

Mr.  Gunderson.  Thank  you,  Mr.  Chairman.  I  thank  all  of  you. 

If  you  think  you  are  frustrated  with  going  through  this  process 
again,  let  me  assure  you  the  subcommittee  is,  too.  People  say,  what 
is  your  goal  in  life,  and  I  say,  it  is  to  be  in  Congress  long  enough  to 
get  a  FURA  bill  passed,  then  1  don't  know  what  I  am  going  to  do. 
Probably  then  I  will  have  an  incentive  to  stey,  I  don't  know. 

I  want  to  pursue  something  in  your  testimony.  You,  on  the  first 
page,  say  patent  term  restoration,  toleremces  and  liability  are  the 
three  mtyor  titles  that  have  been  left  out  of  H.R.  2463. 

But  you  go  on,  then,  to  say  patent  term  restoration  is  essential, 
restoring  tolerances  is  desirable,  but  apparently  not  essential,  and 
liability  only  if  it  advocates  continue  to  support  it  unchanged. 

That  sends  all  kinds  of  signals  and  I  would  sure  like  to  have  you 
expand  and  clarify  those  sentences. 

Mr.  Early.  Let  me  see  if  I  can,  Mr.  Gunderson.  I  was  trying  to 
be  very  clear  there,  but  obviously  I  haven't  been. 

Mr.  Gunderson.  Well,  I  am  probably  reading  too  much  in  it. 

Mr.  EUrly.  No,  hopefully  you  are  not. 


..Google 


118 

What  I  am  trying  to  say  here  is  that  as  far  as  patent  term  resto-  j 
ration  is  concerned,  as  I  said  earlier  to  a  question  up  there,  of  all 
these  concessions  I  have  made  to  the  other  aide  in  these  negotia-  ' 
tions,  what  I  was  getting  out  of  this  deal  was  patent  term  restora- 
tion. I  think  it  is  only  fair  to  expect  that  I  do  get  that  part  of  the 
deal.  That  is  the  quid  pro  quo  in  the  issue.  And  I  think  it  has  to  be 
there. 

Otherwise,  I  have  been  duped  into  the  process,  and  I  think  that 
is  very  unfair  in  a  normal  compromise  situation.  So,  clearly,  I  feel 
very  strongly  that  we  have  got  to  have  patent  term  as  part  of  the 
process  here. 

Now,  a  little  bit  qualiiied  on  the  tolerance  issue,  because  our 
agreement  with  the  uPR  last  year  was  that  we  pretty  well  kind  of 
had  a  hands  ofT  position.  CPR  was  very  adamant  in  pushing  that 
area  of  tolerances.  What  you  ended  up  with  was  a  compromise  bill, 
a  compromise  amendment  that  was  introduced  that  appeared  to  be 
in  agreement  with  CPR  and  other  people  intensely  interested  in 
that  process. 

So,  if  it  sto^  as  is  we  really  don't  have  any  problem  with  it.  Al- 
though we  might  have  some  personal  preferences,  we  are  prepared 
to  live  with  it,  as  the  compromise  was  arrived  at. 

I  think  in  the  liability  provision  we  have  our  own  personal  de- 
sires as  to  whether  or  not  we  even  want  to  put  liability  in  there  or 
not.  But  if  you  include  a  liabiUty  provision,  it  has  to  stay  just  like 
the  agreement  was  struck  last  time. 

Now,  I  don't  know  whether  that  helps  any  or  not,  but  that  was 
my  intent  in  my  testimony. 

Mr.  GuNDEKSON.  Apparently  you  are  suggesting  that  the  compro- 
mise in  liability  doesn  t  exist.  I  mean,  there  is  not  a  uniform  agree- 
ment on  the  liability  provisions  in  last  year's  bill,  and  as  a  result  <rf 
that,  you  want  to  await 

Mr.  Earlt.  Well,  there  was  one  in  last  year's  bill. 

Mr.  GuNDERBON.  Yes,  but  there  isn't  a  consensus  of  support  for 
that  this  year,  apparently. 

Mr.  Earlt.  1  am  not  sure  whether  there  is  or  not,  and  I  doubt  if 
there  is  one  right  now. 

Mr.  GuNDERSON.  You  do  not  comment  in  your  stetement  on  re- 
r^istration  fees.  If  you  recall,  last  session  one  of  the  concerns  I 
voiced  was  that  1  didn't  want  to  go  through  this  whole  process  and 
have  0MB  veto  a  bill  because  it  wasn't  adequately  funded.  Appar- 
ently Congressman  Synar  indicated  that  there  is  inadequate  fund- 
ing, and  1  am  not  here  advocating  increased  rer^istration  fees.  I 
am  just  saying,  let's  not  let  that  oe  the  issue  that  gets  us  to  the 
watering  hole  and  then  all  drop  dead,  so  to  speak. 

Do  you  want  to  make  any  comments  for  the  record  on  this  issue? 

Mr.  Early.  Well,  I  think  back  to  where  we  were  on  offering  some 
fees  to  help  the  reregistration  process  a  couple  of  vears  ago,  and 
the  fee  had  gotten  doubled  and  then  doubled  after  that,  and  it  has 
^ten  run  up  quite  a  bit.  And  now  I  keep  hearing  people  say,  well, 
it  is  not  enough  to  pay  for  the  whole  process. 

Certainly,  f  don't  mink  it  is  our  responsibility  to  fund  the  Envi- 
ronmental Protection  Agency.  What  we  were  trying  to  do  is  to 
assist  in  the  rer^istration  process.  Now,  some  will  say,  well,  it  is 
not  enough  to  do  everything.  I  hope  it  isn't  enough  to  do  every- 
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thin^.  But  certainly  it  is  a  good  faith  demonstration  on  the  part  of 
the  industry,  that  let's  get  on  with  the  proceee. 

So,  WB  started  off  with  a  very  low  number  and  we  worked  our 
way  up,  and  I  think  the  number  that  we  are  at  right  now  that  is  in 
the  biU  is  a  good  number,  and  I  would  just  like  to  stay  there. 

Mr.  GuNDERSOi4.  Another  issue  that  you  don't  mention  is  data 
compensation.  Is  that  because  you  are  satisfied  with  the  language 
in  the  bill? 

Mr.  EIarly.  We  were  satisfied  with  that,  yes. 

Mr.  GuNDERSON.  OK.  I  don't  think  we  need  any  further  comment 
on  that  one. 

Mr.  EIablt.  Mr.  Brady  may  have  a  comment  on  that. 

Mr.  Brady.  Satisfied  is  a  terminolc^,  Mr.  Gunderson,  which,  as 
you  understand,  is  only  the  result  m  severe  n^otiation.  I  don't 
think  anybody  would  really  clfiim  a  great  deal  of  satisfaction  with 
the  result.  It  nonetheless  is  a  compromise  that  we  eu«  prepared  to 
defend. 

Mr.  GuNDEBSON.  This  subcommittee  has  gone  beyond  a  goal  of 
more  than  satisfied.  If  we  get  satisfied  from  everybody,  we  will  be 
very  pleased. 

Tliank  you,  Mr.  Chairman. 

Mr.  Brown.  Mr.  Hatcher. 

Mr.  Hatcher.  No  questions. 

Bdr.  BsowN.  Mr.  Staggers. 

Mr.  Staggers.  Nothing. 

Bfr.  Brown.  I  should  clarify,  I  think  all  of  you  gentlemen  at  the 
witness  table  understand  that  the  three  items  that  you  refer  to 
that  have  been  stripped  from  the  bill  were  planned  to  be  reinserted 
in  the  bill,  probably  at  the  full  committee  level,  and  that  was  only 
for  the  purpose  of  facilitating  the  l^islative  processing,  and  we 
hope  that  we  will  be  able  to  maintain  that  program. 

Mr.  Early.  That  was  my  understandii^,  Mr.  Chairman.  Thank 
you. 

Mr.  Brown.  Any  further  questions  from  you,  Mr.  Roberts? 

Mr.  Roberts.  No. 

Mr.  Brown.  We  thank  you  very  much,  gentlemen. 

Mr.  EUrly.  Thank  you,  Mr.  Chairman. 

Mr.  Brown.  I  will  compliment  you  again,  I  think  your  presenta- 
tion has  been  very  constructive  and  gives  us  some  additional,  al- 
though still  not  too  much  confidence  that  we  may  be  able  to  move 
the  bill  forward. 

Thank  you. 

We  have  a  roll  call  on  the  Wiley  substitute  to  H.R.  4,  the  Hous- 
ing Act,  and  I  think  this  would  be  an  appropriate  time  to  recess  in 
order  to  make  the  roll  calL 

When  we  return,  we  will  hear  from  Dr.  Ralph  Engle,  who  is 
president  of  the  Chemical  Specialties  Manu&cturing  Association. 

reas  taken.] 
Brown,  llie  Bubconmiittee  will  come  to  order. 
We  continue  the  hearing  this  afternoon  with  the  testimony  of  Dr. 
Ralph  Engel,  who  is  president  of  the  Chemical  Specialties  Manufac- 
turmg  A^odation,  again  a  veiy  experienced  witness  before  this 
8i^)committee. 


..Google 


120 

We  welcome  you,  Dr.  Engel.  You  mapr  proceed  with  your  testimo- 
ny. The  full  text,  without  objection,  will  be  included  in  the  record. 
u  you,  in  your  wisdom,  decide  to  shorten  it  in  any  way,  that  will  be 
your  option. 

STATEMENT  OF  RALPH  ENGEL,  PRESIDENT,  CHEMICAL  SPECIAL- 
TIES MANUFACTURING  AE30CIATI0N,  ACCOMPANIED  BY  JOHN 
MURPHY,  DIRECTOR,  LEGISLATIVE  AFFAIRS;  AND  STEVE 
KELLNER,  VICE  PRESIDENT,  LEGAL  AFFAIRS 

Mr.  Engel.  Thank  you,  Mr.  Chairman. 

Let  me  introduce  the  two  people  with  me,  as  well.  On  my  right  is 
Mr.  John  Murphy,  our  director  of  legislative  siffairs.  On  my  left  is 
Mr.  Steve  Kellner,  our  vice  president,  l^al  Affairs  with  CSMA. 

Mr.  Brown.  We  welcome  both  of  these  gentlemen. 

Mr.  Engel.  As  you  know,  CSMA  has  a  membership  of  some  400 
member  compEuiies  and  represents  the  nonagricultural  pesticide  in- 
dustry,  including  disinfectants  and  sanitizers  and  a  wide  variety  of 
other  pesticides  for  home,  industrial  and  institutional  use. 

Mr.  Chairman,  last  year  I  hate  to  even  venture  a  guess  as  to  how 
many  manhours  were  put  into  adjusting  the  bill  that  ended  up  to 
be  known  as  the  bounce  bill  of  October  16.  We  rec(^nized  it  to  be  a 
compromise  bill  on  some  parties'  behalf  and  there  were  many, 
many  parts  of  that  bill  that  we  indeed  supported. 

But  we  slao  recognize  that  it  is  no  longer  a  compromise  bill  and 
that  this  is  the  lOOth  Congress  and  that  in  fact  there  are  some 
issues  that  need  to  be  adjusted  to  indeed  pass  FIFRA.  But  we  do 
believe  FIFRA  can  be  passed  this  session. 

We  have  a  couple  of  key  concerns  that  we  believe  can  be  and 
should  be  addressed  in  this  bill  as  we  pursue  FIFRA  amendments. 

One  of  them  deals  with  coordination  of  pesticide  data  require- 
ments among  the  States  and  EPA. 

Under  California  law  passed  in  1984,  the  State  is  establishing  a 
program  for  filling  pesticide  data  gaps.  In  implementing  this  State 
law,  California  is  adopting  a  definition  of  what  constitutes  a  data 
gap,  establishing  protocols  and  creating  a  timetable  for  filling  those 
voids  they  believe  appropriate. 

Unfortunately,  the  State  has  no  motivation  to  take  notice  of  or 
incorporate  into  its  pn^ram  the  efforts  of  Congress  and  EPA  to  es- 
tablish reregistration  timetables  and  data  call-ins  to  fill  many  of 
these  same  gaps. 

In  essence,  in  attempting  to  establish  its  own  expedited  rer^is- 
tration  program  to  fill  data  gaps,  the  State  is  actusuly  establishing 
an  agenda  and  timetable  which  is  in  conflict  with  the  Federal  re- 
quirements. 

CSMA  recognizes  the  need  to  fill  the  data  gaps  at  both  the  State 
and  Federeil  levels  and  is  not  suggesting  that  State  discretion  be 
preempted  by  E3PA  decisionmaking. 

However,  CSMA  urges  that  data  requirements  among  the  States 
and  EPA  be  coordinated  and  synchronized  so  that  only  one  set  of 
data  needs  to  be  generated  within  the  same  time  frame  on  a  given 
product. 

Unnecessary,  repetitive  and  redundant  testing  not  onl^  consumes 
valuable  time  and  resources,  but  also  delays  the  closing  of  data 
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gape.  Valuable  time  and  resources  which  could  be  used  to  develop 
new  data  are  wasted  in  refocusine  on  gape  that  have  already  been 
or  are  in  the  process  of  being  filled. 

Other  States,  such  as  New  Jersey  and  Massachusetts,  have  now 
indicated  an  interest  in  establishing  their  own  data  gathering  proc- 
ess. 

CSMA  is  suggesting  legislative  langui^  which  would  not  only 
keep  EPA  andthe  States  on  equal  footing,  but  would  also  allow 
EPA  to  take  advantage  of  the  testing  resources  of  the  States,  and 
vice  versa. 

Another  major  problem  of  great  concern  to  our  industry  has  de- 
veloped more  recently  fuid  we  believe  it  can  only  be  solved  with 
speciiic  direction  from  Congress. 

Small  formulators,  especially,  seeking  to  obtain  "me  too"  r^is- 
trations  or  just  simple  amendments  to  existing  registrations  are  ex- 
periencing unreasonable  delays  in  the  processing  within  the  R^is- 
tration  Division  of  the  agent^.  It  is  not  unusual  for  these  applica- 
tions or  amendments  to  sit  m  the  division  in  excess  of  a  year  or 
more. 

In  many  cases,  the  processing  of  these  items  could  take  only  a 
few  minutes  if  r^istration  personnel  would  just  take  the  time  to 
review  them.  But  the  result  has  been  eind  continues  to  be  the  cre- 
ation of  an  unnecessary  and  large  hackle^  of  applications  for  "me 
too"  products  and  amendments,  m  many  cases  simple  label  adjust- 
ments. 

We  have  brought  this  problem  to  the  attention  of  the  agency  in 
an  attempt  to  streamline  the  registration  process  with  respect  to 
these  delays.  The  agency  has  stated  candidly  that,  as  a  rrault  of 
pressure  from  Congress  and  particularly  this  subcommittee,  it  has 
utilized  just  about  all  r^istration  personnel  in  other  areas,  such  as 
the  development  of  reregistration  standards. 

Additionally,  the  Reregistration  Division  is  giving  priority  to  ap- 
plications for  new  chemicals  and  new  uses  of  existing  chemicals, 
while  relegating  the  "me  too"  registrations — that  is,  registrations 
of  products  that  are  identical  or  very,  very  similEU'  to  those  already 
on  the  market — to  a  low  priority. 

Thus,  very  few  of  these  applications  or  amendments  are  being 
processed.  Most  are  being  ignored. 

liie  EPA  policy  of  low  priority  for  "me  too"  r^istrations  has 
and  continues  to  stifle  competition  and  unnecessarily  impede  the 
introduction  of  improved  products  to  the  public. 

This  practice  is  particul^'ly  damaging  to  the  smaller  manufac- 
turers and  marketers  who  can't  ride  out  long  delays  in  entering 
the  marketplace. 

Not  since  1977  have  delays  been  this  bad.  Surely,  it  is  not  the 
intent  of  the  subcommittee  to  foster  this  kind  of  disastrous  com- 
petdtive  situation. 

The  agency,  therefore,  needs  to  be  directed  to  properly  process 
these  applications  in  a  timely  manner,  to  be  fair  and  competitive 
about  the  industry. 

Now,  although  there  are,  as  I  mentioned,  a  number  of  aspects  of 
H.R.  2463  that  we  support,  there  are  also  some  problems  that  need 
to  be  adjusted  or  addressed.  And  last  year  we  addressed  some  of 
them. 
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First,  let's  talk  about  reregistration  fees.  And  I  know  it  is  a  Bore  ^ 
subject.  But  any  system  of  rer^istration  fees  would,  in  effect,  ^ 
result  in  taxing  a  few  to  finance  a  regulatory  ^rstem  that  benefits  ^ 
the  v£ist  majority.  ., 

When  Government  services  benefit  society  generally,  the  expense  ^ 
of  those  services  must  be  borne  by  taxpayers-at-large,  not  by  indi-  j 
viduals.  , 

The  primary  purpose  for  requirit^  the  rer^istration  of  pesti-  , 
cides  is  to  protect  public  health  and  safety.  Thus,  the  EPA  r^istra-  , 
tion  process  benefits  the  general  public,  not  just  those  who  produce  ) 
products  to  be  r^ist«red.  These  reregistration  costs  should  be  paid  , 
with  public  funds,  not  with  a  special  fee.  , 

Pesticides  should  not  be  singled  out  for  special  user  fees  when  ; 
other  preclearfuice  statutes  are  specifically  exempted  ftrom  user  : 
fees  or  r^istration  fees.  The  Congress  has  consistently  taken  steps 
to  prohibit  user  fees  for  the  r^istration  of  drugs  Euid  pluumaceuti- 
cals,  thus  setting  a  clear  precedent. 

We  oppose  the  adoption  of  rer^istration  fees  for  other  reasons,  i 
as  well. 

First,  a  system  of  pesticide  rer^istration  fees  would  increase 
product  development  costs,  reduce  innovation,  and  impact  mostly 
on  small  businesses. 

Second,  by  establishing  only  one  flat  fee,  there  is  insufficient  dif- 
ferentiation between  agricultural  and  nonagricultural  products. 

And  third,  the  fee  is  not  based  on  the  actual  time  it  takee  for  an 
EPA  staff  to  register  the  product. 

In  our  judgment,  fees  should  not  determine  the  availabilify  of 
products,  especially  those  needed  to  ensure  our  high  standard  of 
public  health. 

Although  we  do  not  address  registration  fees  here,  because  such 
fees  are  not  included  in  H.R.  24^,  we  should  state  up  front  that 
CSMA  is  unequivocally  opposed  to  registration  fees  for  the  same 


Another  issue  is  inert  ingredients.  Although  we  agree  that  the 
agency  should  address  those  troublesome  inert  ingredients  causing 
an  end  use  pesticide  to  be  a  hazard  to  mem  or  the  environment,  we 
differ  with  the  approach  taken  in  H.R.  2463. 

We  would  like  to  identify  some  basic  concerns  with  this  pnmogal. 
We  disagree  that  just  exposure  by  itself  or  just  use  by  itself  uiould 
alone  be  the  trigger  to  the  listing  of  inert  ingredients,  thus  require 
ing  additional  testing. 

An  inert  ingredient  should  be  listed  if  a  risk  assessment  indi- 
cates  that  a  significant  hazard  may  exist  from  the  use  of  an  inert 
ingredient  contained  in  the  end  use  pesticide  product. 

Another  area,  interim  administrative  review  and  cancellation 
procedures. 

Nearly  everyone  agrees  that  the  cancellation  process  takes  too 
long  and  should  be  streamlined.  H.R.  2463,  however,  interjects 
some  controversies  into  this  process. 

Although  the  proposal  retains  the  Icmguage  of  the  Grassley-Allan 
amendment,  wluch  requires  a  validated  test  or  other  significant 
evidence  prior  to  initiating  an  interim  administrative  review,  it 
also  undercuts  its  meaning,  establishing  a  risk-only  trigger,  or 
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meaning  hazEird-only  trigger,  for  starting  an  interim  adminiBtra- 
tive  review. 

Since  nearly  all  products  have  some  level  of  risk,  the  new  sec- 
tions  would  defeat  the  objective  of  Graseley-Allan  to  avoid  hit  lists 
being  established  without  some  appropriate  scientific  evidence. 

In  addition,  H.R.  2463  would  allow  the  administrator  to  change 
the  labeUng  of  a  pesticide  by  informfil  rulemaking.  Since  labeling 
of  pesticides  place  regulatory  responsibilities  upon  registrants  and 
is  the  basis  for  criminal  and  civil  liabihty,  all  labeling  require- 
ments should  be  subject  to  safeguards  of  formal  rulemaking. 

The  right  of  a  pesticide  r^istremt  or  user  to  examine  EPA's  pro- 
posed restrictions  in  a  cancellation  hearing  is  one  of  the  major 
strengths  of  FIFRA.  This  process  is  the  best  method  in  any  envi- 
ronmental law  for  assuring  a  proper,  scientifically  sound  decision. 

H.R.  2463  would  allow  ^A  to  bypass  the  cancellation  hearing. 

The  proposal  to  add  new  informal  rulemaking  eis  em  alternative 
to  a  cancellation  hearing  allows  EPA  to  impose  pesticide  restric- 
tions  without  allowing  interested  parties  to  go  to  a  cancellation 
hearing. 

In  short,  EPA  would,  through  an  informal  rulemaking,  impose 
restrictions  on  a  pesticide  and  neither  the  registrants  nor  the  users 
would  have  an  opportunity  to  dispute  them  in  a  cancellation  hear- 
ing. 

To  establish  a  right  of  standing,  the  proposed  amendment  to  sec- 
tion 6  provides  for  a  hearing  on  any  cancellation  requested  by  a 
person  eidversely  affected  by  the  notice,  including  a  person  without 
an  economic  interest  in  a  ovicide. 

We  oppose  amending  FlFRA  to  allow  those  without  an  economic 
interest  m  a  pesticide  to  demand  a  cancellation  hearing.  There  is 
more  than  ample  opportunity  for  public  input  and  participation  in 
the  r^ulation  of  p^ticides. 

In  conclusion,  Mr.  Chairman,  we  do  indeed  share  the  goal  that 
all  pesticides  are  safe  and  effective  for  their  intended  uses,  that 
they  do  not  pose  unreasonable  risks  for  man  and  t^e  environment. 

A  number  of  the  concerns  we  have  noted  in  our  full  text  today, 
however,  impose  some  unnecessary  burdens  upon  our  industry  and 
will,  as  well,  deprive  consumers  of  some  safe  and  effective  products 
to  control  pests  that  do  indeed  disrupt  our  economy  and  reduce  the 
quality  of  our  life. 

We  are  committed  to  work  with  the  subcommittee  to  help  resolve 
some  of  these  important  matters  and  improve  the  prospects  for 
passing  Fl^'HA  le^lation.  None  of  us  would  like  to  continue  doing 
tills  ¥WRA  waltz  forever. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Engel  appears  at  the  conclusion 
of  the  heanng.] 

Mr.  Brown.  Thank  you  very  much.  Dr.  Engel.  You  have  made  a 
number  of  positive  suggestions,  and  I  know  the  subcommittee  will 
want  to  consider  them  very  seriously. 

Mr.  Roberts. 

Mr.  RoBKBTS.  Thank  you,  Ralph,  for  your  contribution. 

I  have  no  questions  at  this  time,  Mr.  Chairman.  Thank  you. 

Mr.  Brown.  Mr.  Hatcher.  No  questions. 

Mr.  Gunderson. 
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Mr.  GuNDERSON.  1  don't  know  if  I  am  supposed  to  take  the  lead  i 
from  Mr.  Roberts  in  not  asking  questions  or  not.  I  have  sort  of  got  < 
tite  idea  that  might  be  a  hint.  1 

Dr.  Engel,  you  heard  me  just  comment  to  the  earlier  panel  about 
my  concern  on  rer^istration  fees  at  that  time.  I  understand  where 
you  are  coming  from  but  I  don't  understand  how,  in  a  year  when 
we  lire  trying  to  deal  witii  deficit  reduction,  when  we  are  taring  to 
deal  with  a  reimplementation  of  some  kind  of  a  workable  Gramm- 
Rudman,  and  we  are  trying  to  mttke  sure,  as  you  suggested,  that 
we  don't  proceed  with  the  FIFRA  widtz  agean  in  future  years,  I 
don't  know  what  alternatives  we  have  to  accomplish  the  rer^istra- 
tion  that  seems  to  be  everyone's  goal  without  some  kind  of  a  fund- 
ing arrangement. 

Mr.  Engel.  Mr.  Gunderson,  there  is  an  alternative  and  we  have 
indicated  it  in  our  full  text  tmd  we  indicated  it  last  year,  and  it  is 
caiiBd  managing  the  reregistration  process. 

If  you  take  a  look  and  if  the  agency  would  take  a  look  at  the  rot- 
istration  process  and  rect^nize  the  peaks  and  the  valleys  wiui 
r^ard  to  it,  and  manage  the  process  with  a  little  flexibility  from 
this  Congress  to  allow  for  adjustments,  we  don't  think  that  fees 
would  be  necessary. 

Mr.  GuNDEBSON.  You  think  they  can  get  all  the  work  done  that 
we  are  asking  for  with  the  present  staff  and  the  present  time  dead- 
lines that  we  are  talkii^  about? 

Mr.  Engel.  You  are  indicating  a  deadline  of  9  years.  We  are  sug- 
gestii^  that  the  work  can  get  done  in  8  to  12  years,  that  in  fact  if 
there  was  some  flexibility— because  we  recognize  that  the  vast  ma- 
jority of  studies  or  resulte  are  going  to  come  in  in  the  last  third  of 
the  time  frame  that  you  indicated.  And  that  is  a  huge  peak.  And 
the  vast  m^ority  at  the  other  end  is  going  to  be  reviewing  the  data 
and  putting  out  data  requests. 

In  the  center  of  that  peak  is  a  huge  valley.  The  agency  intends  to 
hire  a  large  number  of  personnel  up  front  and  let  them  go  through 
those  peaks  and  veilleys.  We  believe  if  it  was  spread  just  a  few 
more  years,  with  some  flexibility,  that  indeed  that  agency  could  do 
reregistration  without  fees. 

Mr.  Gunderson.  You  seem  to  have  quite  a  concern  in  your  testi- 
mony about  some  kind  of  duplicative  requirements  that  seem  to  be 
imposed  upon  people  for  data  when  we  have  more  than  one  State 
or  eigency  involved  in  reviewing  vsuious  pesticide  data. 

Do  you  feel  so  strongly  about  this  issue  that  without  some  kind 
of  data  coordination  provision  in  the  l^islation  that  you  would 
oppose  final  passage  without  it? 

Mr.  Engel.  My  colleague  on  my  right  suggested  that  was  g 
to  be  a  question  here.  TTus  is  a  threshold  issue,  yes.  We  are  h 
ly  saying  we  have  a  problem. 

A  State  like  California  is  having  its  own  data  call-in  and  rer^is- 
tration  pn^am  and  the  Federal  Government  is  having  a  reregis- 
tration data  call-in  program.  And  they  both  are  asking  for  the 
same  items  to  be  registered  on  different  timeteibles  and  with,  in 
some  cases,  different  protocols  for  doing  studies. 

We  are  simply  saying,  as  an  industry,  hey,  guys,  get  in  the  same 
room  and  tell  us  what  protocols  you  would  like  to  have  and  in  what 
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time  frame,  so  we  can  do  them,  and  stop  tiying  to  push  us  from 
both  sides.  That  is  not  an  unreasonabte  request 

Mr.  GuNDKBSON.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Brown.  Or.  Bngel,  I  ^d  that  your  suggestion  about  better 
coordination  of  the  data  requirements  between  States  and  EPA  to 
be  a  very  reasonable  suggestion.  I  don't  know  how  it  will  be  per- 
ceived by  the  States  or  some  of  the  other  interested  parties.  But  we 
hope  that  they  will  perceive  it  to  be  reasonable  also  and  that  we 
can  achieve  some  progress  in  that.  We  will  be  studying  that  very 
carefully. 

I  notice  that  you  are  proposing  some  specific  timetables  with 
regard  to  the  registration  of  the  "me  too  chemicab.  Are  those 
timetables  such  that  you  feel  that  they  would  give  the  industry  the 
kind  of  relief  they  need  from  these  long  delays? 

Mr.  Engel.  Yes,  sir.  At  the  very  least,  it  would  be  kind  for  a 
company  to  get  an  einswer  from  the  agency. 

Mr.  Beown.  Of  course,  the  problem  here  is  a  resource  problem, 
tjT  at  least  that  is  what  we  Eire  told  by  the  EPA.  And  if  the  bill  does 
pass  and  does  provide  some  limited  amount  of  additional  resources, 
it  becomes  more  reasonable  then,  since  the  resource  demands  of 
the  "me  too"  registration  are  really  quite  small,  that  we  ask  them 
to  chai^  their  priority  in  order  to  expedite  that  process,  it  seems 
to  me. 

On  the  other  hand,  if  you  are  so  adamant  in  your  opposition  to 
any  increased  user  fees  and  there  is  no  additional  resources  avail- 
able from  that  or  other  sources,  then  they  are  goii^  to  continue  to 
be  in  a  bind  and  they  may  feel  the  need  to  create  a  certain  amount 
of  pressure  by  these  delays.  I  don't  know  whether  that  is  a  tactic  or 
not,  but  it  may  be. 

Mr.  Engel.  Could  be.  Mr.  Chfiirman,  I  would  si^est  that  I  am 
told  that  for  the  most  part  these  changes  take  about  10,  15  min- 
utes. And  if  we  have  to  get  down  to  a  user  fee  for  that,  I  guess  our 
industry  would  be  willing  to  pay  the  10,  15  minutes  worth  in  esich 
case. 

Mr.  Brown.  That  is  a  very  generous  suggestion  that  you  have 
made,  Dr.  Engel. 

Mr.  Engel.  I  emi,  on  the  other  hemd,  su^esting  to  you  that  in 
fact  these  user  fees  ought  to  be  based  on  me  fact  that  there  are 
Afferent  industries  out  there,  the  ag  pesticide  zmd  the  nonag  pesti- 
cMe. 

Mr.  Brown.  Correct.  Well,  we  are  certainly  going  to  look  careful- 
fy  at  your  suggestions.  As  I  say,  I  think  that  they  are  in  many 
cases  very  reeisonable  Emd  certainly  would  be  beneficial  to  both  the 
industry  and  the  consumer. 

If  there  are  no  other  questions,  we  will  excuse  you  gentlemen 
and  thank  you  very  much  for  your  presentation. 

Mr.  Engel.  Thank  you  all  very  much  for  continuing  this  process. 

Mr.  Brown.  Our  next  pemel  will  consist  of  Mr.  Warren  Stickle, 
who  is  executive  director  of  the  Chemical  Producere  and  Distribu- 
tors Association;  Mr.  Robert  Shockey,  president  of  the  same  organi- 
zation; Mr.  James  Whatley,  who  is  director  of  corporate  research 
and  development  at  the  GrifFin  Corporation;  and  Mr.  Richard 
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BdiUer,  executive  vice  president  of  Prentisa  Drug  and  Chemical 
Company. 

We  are  plezised  to  have  you  gentlemen  here  and  we  would  like  to 
have  you  present  your  statement  or  statements,  as  the  case  may 
be,  and  then  we  wUl  ask  questions  of  the  panel. 

Do  you  want  to  begin,  Mr.  Stickle. 

STATEMENT  OF  WARREN  E.  STICKLE,  EXECUTIVE  DIHSCTOR, 
CHEMICAL  PRODUCERS  &  DISTRIBUTORS  ASSOCIATION 

Mr.  Stickle.  Thank  you,  Mr.  Chairman. 

My  name  is  Warren  Stickle.  I  Eim  the  executive  director  of  the 
Chemical  Producers  and  Distributors  Association. 

We  thank  you  very  much  for  this  opportunity  to  discuss  some  of 
our  concerns,  some  of  our  positions  on  the  Federeil  Insecticide,  Fun- 
gicide and  Rodenticide  Act  and  the  need  for  generic  pesticide  r^is- 
tration. 

The  Chemical  Producers  and  Distributors  Association  is  a  volun- 
tary nonproHt  membership  association  consisting  of  about  50  com- 
panies engaged  in  the  manufacture,  formulation,  distribution  and 
sale  of  products  used  on  food,  feed  and  Hber  crops  and  for  lawn  and 
garden  care. 

We  are  primarily  composed  of  small-  to  medium-size  businesses 
engaged  in  the  formulation,  manufacture  and  distribution  of  some 
$2  billion  worth  of  agricultural  pesticides. 

A  m^'ority  of  our  members  rely  upon  the  production  of  generic 
pesticides,  those  products  on  which  the  patent  has  expired. 

Our  membership  provides  a  much  needed  service  to  the  agricul- 
tural community  in  formulating  and  distributing  those  chemical 
tools  necessary  to  allow  all  of  us  to  enjoy  tm  abundance  of  agricul- 
tural products  at  a  feiir  and  competitive  price. 

Today,  I  am  accompanied  by  Mr.  Robert  Shockey,  who  is  chaiiv 
man  of  the  board  of  Drexel  Qiemical  Company  in  Memphis,  Ten- 
nessee and  president  of  the  Chemical  Producers  and  Distributors 
Association.  Also,  I  am  accompanied  by  Mr.  Jimmy  Whatley,  direc- 
tor, corporate  research  and  development,  the  Griflin  Corporation, 
Valdosta,  Georgia,  and  Mr.  Richard  Miller,  executive  vice  president 
of  Prentiss  Drug  and  Chemical  Company,  Floral  Park,  New  York. 

Mr.  Shockey  will  briefly  discuss  our  concern  for  generic  r^istra- 
tion,  and  Mr.  Whatley  will  discuss  some  of  the  current  problems 
with  the  data  compensation  and  arbitration  system  in  flfKA.  And 
Mr.  Miller  will  discuss  the  impact  of  some  of  these  actions  on  re- 
search and  development  and  innovation  in  the  pesticide  industry. 

Mr.  Shockey. 

[The  prepared  statement  of  Mr.  Stickle  appears  at  the  concluaion 
of  the  hearing.] 

STATEMENT  OF  ROBERT  D.  SHOCKEY,  PRESIDENT.  CHEMICAL 
PRODUCERS  &  DISTRIBUTORS  ASSOCIATION,  AND  CHAUtHAN 
OF  THE  BOARD,  DREXEL  CHEMICAL  CO. 
Mr.  Shockey.  Thank  you. 
Good  aitemoon,  Mr.  Chairman  and  members  of  the  subcommifc- 
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I  am  Robert  D.  Shockey.  I  am  chairman  of  the  board  of  Drexel 
Chemical  Company,  Memphis,  Tennessee,  and  president  of  tiie 
Cbemical  Producers  Association. 

I  would  like  to  take  a  few  moments  to  discuss  with  you  the  im- 
portance of  generic  pesticide  r^istration  and  the  Pesticide  Price 
Competition  Act. 

Eeirlier  this  month  Congressman  Charles  Hatcher  introduced 
H.R.  2569,  the  Pesticide  Price  Competitive  Act.  Senators  Nancy 
Kassebaum  and  Al  Gore  introduced  the  identical  bill  on  the  Senate 
side  on  March  13.  Each  of  these  bills  is  patterned  after  the  generic 
drug  l^islation  that  was  enacted  in  1984. 

H.R.  2569  and  S.  746  would  establish  an  abbreviated  generic  pes- 
ticide l^islation,  stimulate  competition  in  the  pesticide  industry, 
and  lower  the  price  of  pesticides  to  farmers  and  consumers. 

The  purpose  of  this  l^islation  is  to  tower  the  farmers'  cost  of 
production  by  reducing  the  cost  of  pesticides  that  farmers  buy  each 
year  and  reduce  the  cost  of  nonagriculturai  products  that  consum- 
ers buy  in  their  grocery  and  hardware  stores. 

This  measure  would  save  farmers  from  $400  million  to  $500  mil- 
lion per  yeEU*  for  at  least  the  next  5  years  on  agricultural  pesticides 
alone.  Consumers  would  save  additional  millions  on  nonagricul- 
turai products. 

H.R.  2569  and  S.  746  eliminate  the  data  compensation  provision 
of  FIFRA  aiter  the  manufacturer  has  recouped  his  research  smd  de- 
velopment cost  over  the  17  year  life  of  the  patent. 

If  patent  term  restoration  l^islation,  H.R.  1345,  granting  up  to 
an  additional  5  years  protection,  is  pa^^  by  the  100th  Congress, 
manufacturers  would  then  have  22  yeeirs  to  recoup  their  R&D 
costs. 

After  17  or  22  years,  H.R.  2569  provides  for  an  abbreviated  appli- 
cation for  the  registration  of  generic  pesticides,  similar  to  the  ge- 
neric drug  industry. 

One  way  to  help  the  fanner  address  the  increasing  cost  of  pro- 
duction is  to  face  the  problems  head  on  by  amending  the  pesticide 
legislation. 

It  is  clearly  possible,  even  desirable,  to  increase  competition  in 
the  pesticide  industry,  resulting  in  reduced  pesticide  prices  and 
lowering  the  farmers  cost  of  production  without  costing  the  Gov* 
emment  a  penny. 

Increased  competition  will  reduce  pesticide  prices.  Farmers 
across  this  country  apply  agricultural  pesticides  to  their  crops  and 
these  costs  are  a  significant  percentage  of  the  cash  variable  ex- 
penses, seed,  fertilizer,  chemical,  hard  labor,  et  cetera,  that  farmers 
pay  each  year. 

According  to  the  recent  figures  gathered  by  the  Economic  Indica* 
tors  of  the  Farm  Sector,  Cost  of  Production,  1985,  prepared  by  the 
U.S.  Department  of  Agriculture,  pesticides  average  between  10  and 
35  percent  of  all  cash  variable  expenses. 

For  soybeans,  farmers  spend  $17.47  per  acre  for  chemicals,  equal- 
ling 32.3  percent  of  the  cost  of  production. 

For  peanuts,  farmers  nationwide  spend  about  $80  per  acre  for  ag- 
ricultural chemicals,  or  about  30  percent  of  their  cost  of  produc- 
tion. 
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For  cotton,  farmeni  spend  $45  per  acre,  or  21  percent  of  their 
cost  of  production,  for  pesticides. 

In  essence,  farmers  spend  a  considerable  amount  of  titeir  cash  re- 
serve on  pesticides. 

If  we  can  encourage  the  development  of  generic  pesticides,  we 
can  lower  the  price  of  pesticides  that  farmers  buy  and  reduce  the 
farmers'  cost  of  production.  It  may  be  possible  to  reduce  the  price 
of  pesticides  by  10  to  20  percent,  or  more. 

For  those  crops  like  peanuts,  cotton,  rice,  sugar  cane  and  t(ri>acco, 
we  might  be  able  to  save  the  farmer  from  $5  to  $25  per  acre  in  pes- 
ticide costs.  Without  doubt,  however,  we  can  help  the  farmer 
reduce  the  cost  of  production  at  a  time  when  the  costs  of  most 
items  purchased  by  the  farmer  have  been  rising  higher  and  higher. 

During  the  1970's,  generic  pesticides  led  to  price  declines  r»ult- 
ing  in  millions  of  dollars  in  savings  for  the  American  farmers. 
Otner  products  coming  off  patent  also  experienced  a  decline  in 
price  during  the  1970's. 

Diuron  and  Simizine  showed  significant  reductions.  Diuron 
dropped  from  about  $3.25  per  pound  to  about  $2.40  per  pound,  a 
drop  of  85  cents  per  pound,  or  26.2  percent.  Simizine  declined  from 
$15  to  $16  per  gallon  to  $9  to  $10  per  gallon,  a  drop  of  about  $6  per 
gallon,  or  about  40  percent  decline. 

Another  pattern  also  emerged  during  the  1970's.  In  1977  and 
1978,  the  basic  manufacturers  ai^ued  uiey  needed  additional  pn>> 
tection  and  Eisked  Congress  to  enact  a  10  year  exclusive  use  period 
followed  by  a  5-year  period  of  compensation.  In  1978,  Congress 
pEissed  legislation  containing  these  provisions. 

"It  is  curious,"  remarked  Donald  Baker  of  the  Department  of 
Justice,  "that  the  asserted  need  for  protection  of  the  test  data 
became  evident  only  when  significant  numbers  of  pesticide  patents 
began  to  run  out.  We  find  the  disincentive  argument  somewhat  dis- 
ingenuous." 

During  the  1970's,  two  patterns  emerged.  Prices  declined  after 
the  ^piration  of  the  patent,  thus  benefitting  farmers  and  consum- 
ers. The  industry  demand  for  protection  occurred  when  patents 
were  beginning  to  run  out.  And  these  1970  patterns  have  continued 
well  into  the  1980's. 

Generic  pesticides  lead  to  price  declines  in  the  1980's.  During  the 
1980'8,  some  mi^or  agricultural  products  came  off  patent,  {md  ge- 
neric producers,  with  great  difficulty,  entered  marketplaces,  signifi- 
cantly reducing  the  price  for  consumeiB  and  farmers. 

The  following  chart  clearly  indicates  that  these  three  pesticide 
products,  phostoxin,  treflan  and  sutan,  have  dropped  an  average  of 
18.1  percent. 

During  the  1980'6,  we  have  witnessed  a  continuing  pattern  of 
price  reductions  when  pesticide  products  have  come  off  patent, 
while  other  pesticide  prices  have  increased. 

It  is  ironic  that  in  the  period  between  1984  and  1987  the  basic 
manufacturers  have  begun  another  megor  effort  to  protect  their 
monopolistic  control  of  the  marketplace  by  requesting  Congress  to 
enact  patent  term  extension,  an  effort  to  recover  up  to  5  years  of 
time  lost  in  the  r^ulatory  process  at  EPA. 

It  just  happens  that  over  the  next  5  years,  1987  to  1991,  about  21 
pesticides,  some  of  the  most  widely  used  and  most  profitable,  used 
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by  the  American  farmers  will  come  off  patent.  These  pesticides 
constitute  about  45  percent  of  all  pesticides  used  by  farmers  today. 

As  competition  in  any  marketplace  develops,  the  price  of  the 
product  generally  declines.  Currently,  a  farmer  in  Central  or  South 
America  is  paying  a  lower  price  for  pesticides  than  an  American 
farmer. 

An  example,  insecticides  being  used  on  cotton  Eire  selling  for  $1 
per  pound  overseas,  and  $1.55  per  pound  in  the  United  States.  An 
insecticide  for  the  control  of  malarial  mosquitos  sells  for  80  to  85 
cents  overseas,  and  $1.60  in  the  United  States. 

Once  a  product  comes  off  patent,  its  price  can  be  expected  to 
move  closer  to  the  world  market  price.  The  following  list  shows  ex- 
amples for  U.S./foreign  price  differentials  which  exist  now  for  sev- 
eral products. 

The  U.S.  price  is  expected  to  move  toward  the  more  competitive 
foreign  price.  The  following  are  products  and  comparison  prices. 
These  are  all  products  that  have  been  on  the  market  for  some  30  or 
35  years. 

Malathion,  $1.55  to  $1.65  in  the  United  States,  and  82  to  95  cents 
overseas;  methyl  parathion,  $1.55  in  the  United  States,  92  to  $1.05 
overseas;  carbaryl,  $2.55  in  the  United  States,  $1.85  overseas;  tre- 
flan,  $26  a  gallon  in  the  United  States,  $16  overseas;  paraquat,  $32 
to  $36  in  the  United  States,  and  $13  oversesis. 

There  are  also  products  that,  while  still  patented,  nonetheless  ex- 
hibit a  large  price  difference  between  United  States  and  foreign 
markets,  since  the  patent  is  not  enforced  outside  the  United  States, 
such  as  for  Roundup.  The  U.S.  price  is  $68,  the  foreign  price  is  $42 
to  $44. 

Without  fair  and  equitable  compensation  in  the  pesticide  indus- 
tiy,  without  legislation  that  reverses  the  Bolar-Roche  decision, 
without  the  help  of  this  subcommittee  in  obtaining  generic  regis- 
tration for  pesticides,  our  growers  will  always  be  at  a  disadvantage 
when  they  try  to  produce  their  products. 

We  at  the  Chemical  Producers  etnd  Distributors  Association  re- 
spectfully urge  you  to  support  H.R.  2569  and  S.  746,  the  Pesticide 
Price  Competition  Act,  as  a  means  to  cut  pesticide  prices  for  farm- 
ers, ranchera  and  end  users  and  the  cost  of  production  for  Ameri- 
can farmers,  without  adding  a  single  penny  to  our  national  debt. 

Generic  pesticide  r^istration  wiU  result  in  increased  competition 
in  the  marketplace  and  within  the  pesticide  industry,  resulting  in 
lower  prices  for  pesticides. 

In  a  period  of  escalating  prices  for  essential  farm  items  pur- 
chased by  farmers  Euid  ranchers,  it  is  now  time  to  help  reduce  the 
basic  cost  of  production  and  help  revitalize  rural  America. 

Thank  you,  Mr.  Chairman. 

I  wilt  now  turn  over  the  next  section  of  our  presentation  to  Mr. 
Jimmy  Whatley. 

[The  prepared  statement  of  Mr.  Shockey  appears  at  the  conclu- 
sion of  the  hearii^.] 

Mr.  Bbown.  All  right.  Thank  you. 
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STATEMENT  OF  JAMES  WHATLEY,  DIRECTOR,  CORPORATE 
RESEARCH  AND  DEVELOPMENT,  GRIFFIN  CORP. 

Mr.  Whatley.  Thank  you,  Mr.  Chairman,  Mr.  Hatcher.  I  appreci- 
ate the  opportunity  to  share  a  few  words  with  you  about  the  real 
world  impact  of  arbitration  and  how  it  affects  the  pesticide  busi- 
ness. 

Griffin  Corporation  is  a  company  that  is  totally  in  the  pesticide 
business,  and  we  are  located  in  south  Georgia.  Our  sales  are  a  little 
less  than  $75  million.  And  my  job  within  the  corporation  is  to 
handle  the  senior  management  associated  with  the  research,  with 
the  regulatory  eind  now  data  compensation. 

I  appreciate  this  opportunity  very  much,  and  1  hope,  if  you  have 
some  questions,  I  will  be  able  to  answer  them. 

First  of  all,  this  system  is  nowhere  near  as  simple  and  cost  ^ec- 
tive  as  you  might  think. 

First  and  foremost  amoi^  the  factors  which  have  made  it  com- 
plex is  the  lack  of  an  explicit,  clear  compensation  standard  in  tiie 
statute  itself.  Because  of  this,  arbitration  hearings  have  been  ex- 
panded to  include  not  only  an  evaluation  of  competing  estimates  of 
the  cost  of  producing  certain  data,  but  also  a  wide  variety  of  testi- 
mony  on  economic  &eories  related  to  how  compensation  might  be 
measured. 

Let  me  try  to  be  concrete  about  this. 

In  one  pendii^  arbitration,  we  have  had  about  2  weeks  of  direct 
testimony  on  such  matters  as  the  original  r^istrant's  efforts  to  de- 
velop the  product,  although  they  admittedly  had  16  years  patent 
life  protection  on  it,  and  expect  to  have  another  week  or  more  on 
direct  testimony  with  various  economists  as  to  the  impact  of  data 
compensation  on  innovation,  alternative  royalty  schemes,  and  the 
like. 

Now,  this  would  just  be  the  claimant's  testimony.  In  order  that 
the  record  can  be  complete,  we  and  our  corespondent  have  been 
forced  to  retain  our  own  experts,  both  to  respond  to  the  claimant's 
arguments  and  to  provide  a  more  balanced  view. 

In  all,  I  would  guess  that  the  total  amount  spent  on  these  expert 
economists  and  consultants  in  this  case  will  exceed  $100,000,  and 
there  will  be  another  $100,000  or  more  on  lawyers  just  to  prepare, 
in  dealing  with  this  portion  of  the  arbitration.  Aiid  as  you  will 
recall,  we  also  have  to  pay  the  arbitrators  to  sit  there  and  listen  to 
all  this. 

In  large  part,  this  expenditure  has  been  incurred  simply  because, 
given  the  current  ambiguous  situation,  the  arbitrators  have  not 
been  prepared  to  rule  prior  to  hearing  on  the  applicability  of  the 
royalty  theory  beii^  advanced  in  that  case.  This,  of  course,  evi- 
dences the  insidious  impact  of  the  PPG  v.  Stauffer  Case. 

There  are  other,  less  obvious  practical  impacts  of  the  ambiguities 
in  the  statute. 

For  example,  notwithstanding  FIFRA's  clear  cutoff  of  compensa- 
tion for  any  data  submitted  prior  to  1970,  we  are  now  facing  the 
argument  that  the  original  submitter's  recitation  of  the  data  after 
1970  in  support  of  some  registrations  that  followed  later  is  enough 
to  trigger  a  compensation  obligation. 
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If  you  expand  this  theory,  it  appears  that  if  they  keep  resubmit- 
tin^  the  same  data  from  now  on,  they  will  continue  to  get  compen- 
sation from  arbitration  on  data  that  wasn't  worth  much  to  start 
with. 

This  argument  has  resulted  in  a  further  enormous  expense  in 
the  arbitration  process,  as  we  are  forced  to  pay  lawyers,  experts 
and  arbitrators  even  more  to  sit  around  through  hours  and  hours 
of  testimony  r^ardii^  this  data. 

Arguments  are  also  being  made  in  our  current  proceeding  that 
compensation  is  being  required  for  so-called  efficacy  data.  That  is, 
data  relating  to  the  enectiveness  of  the  pesticide. 

Prior  to  our  obtaining  our  registrations,  EPA  had  waived  any 
need  for  us  to  provide  such  data.  Nonetheless,  we  now  face  a  clever 
l^gal  theory  as  to  why  this  data  is  compensable,  and  we  are  being 
forced  to  respond  to  that  theory,  to  sit  through  the  hours  of  testi- 
mony and  to  pay  the  lawyers,  experts  and  arbitrators,  to  change 
this  activity. 

Another  tactic  we  are  facii«[  is  the  effort  to  read  section  3(cX2XB) 
entirely  out  of  the  statute.  Iiius,  it  is  being  ai^ued  that  data  pro- 
duced m  response  to  a  data  call-in  is  not  subject  to  data  cost  shar- 
ing, but  rather  is  compensable  under  the  original  data  compensa- 
tion rule  of  3(cXlXD). 

Combined  with  the  theory  that  section  3(cXlXD)  allows  compen- 
sation for  somethii^  more  than  cost,  this  argument  would  even 
more  greatly  exaggerate  our  obligations. 

In  short,  the  {mbitration  system  is  nowhere  near  as  eflicient  as 
one  would  hope. 

If  the  Congress  is  to  retain  data  compensation  obligations,  the 
most  important  step  it  would  take  would  be  to  clearly  establish  in 
express  statutory  terms  the  standard  of  compensation. 

Another  vital  step  would  be  to  eliminate,  perhaps  through  ex- 
press legislative  history,  any  ambiguity  as  to  other  matters,  such  as 
those  I  have  been  outlining,  which  currently  allow  the  arbitration 
process  to  be  abusively  extended. 

Now,  in  the  real  world  I  don't  believe  that  even  the  clearest  leg- 
islative history  would  totally  resolve  this  matter.  After  all,  where 
there  are  opportunities  for  compEmies  to  obtain  millions  of  dollars 
in  windfall  awards,  claimants'  lawyers  no  doubt  will  be  able  to 
come  up  with  new,  creative  legal  theories  which  might  somehow 
sweep  into  arbitration  proceedings  additional  comi>ensation  cUiinis. 

To  deal  with  this,  it  seems  to  me  that  Congress  should  encourage 
the  American  Arbitration  Association  to  revise  its  rules  governing 
proceedings  in  one  important  aspect.  That  is  to  encourage  arbitra- 
tors to  make  early  decisions  on  the  leged  principles  controlling  any 
arbitration  proceeding. 

Allow  me  again  to  be  specific. 

In  several  arbitrations  to  date,  panels  have  been  willing  to  make 
preliminary  decisions.  For  example,  in  the  FMC  v.  Tricon  arbitra- 
tion, an  early  decision  by  the  pcmel  tiiat  section  3(cX2XB)  compensa- 
tion need  not  necessarily  be  based  on  the  per  capita  allocation  pro- 
vided the  basis  for  a  quick  settlement. 

In  another  proceeding,  an  early  decision  on  the  questions  of  who 
owned  certain  data  rights  provided  the  basis  for  settlement  prior  to 
any  evidentiary  hearii^. 
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In  short,  these  preliminary  decisions  substantially  narrowed  the 
hearing  process  and  would  have  led  to  much  quicker,  and  therefore 
less  expensive,  hearings  had  the  cases  gone  forward. 

In  contrast,  other  panels  have  not  entertained  early  motions  to 
resolve  the  controlling  l^al  principles.  As  a  result,  hearings  have 
dragged  on. 

While  I  stress  I  Eun  not  criticizing  my  particular  panel — I  under- 
stand the  difficulties  arbitrators  face — I  must  also  emphasize  that 
hearing  weeks  are  not  inexpensive. 

By  my  estimate,  with  payments  to  three  arbitrators,  three  law 
firms,  and  various  expert  witnesses,  our  current  hearing  is  costing 
all  the  parties  blether  $15,000  a  day.  And  that  is  just  for  hearing 
time.  It  doesn't  include  preparation,  briefing  or  any  other  cost  that 
ultimately  would  be  associated  with  this  case.  The  case  probably 
will  ultimately  cost  all  parties  a  total  of  $1.5  million,  just  for  the 
arbitration  proceeding  itself,  and  costing  my  company  significantly 
over  $300,000. 

We  understand  that  the  American'Arbitration  Association  is  cur- 
rently considering  how  it  might  improve  its  rules  and  expedite 
these  proceedings. 

We  suggest  that  the  Congress  provide  guidance  to  AAA,  through 
the  current  FIFRA  reauthorization  process,  that  it  is  the  Congr^' 
desire  that  the  arbitration  rules  should  be  revised  to  make  FlPRA 
arbitration  hearings  eis  efficient  and  inexpensive  eis  possible,  with- 
out, of  course,  eliminating  any  due  process  protection  which  might 
be  constitutionally  required. 

This  step,  in  combination  with  the  others  I  have  outlined  above, 
would  be  a  major  benefit  to  all  participants,  and  especially  to  those 
smaller  companies,  such  as  Griffin,  as  to  which  the  mere  expenses 
of  arbitration  hearing  in  itself  is  a  major  smticompetitive  deterrent 
to  our  market  entry. 

Folks,  I  appreciate  the  time  you  have  given  me,  and  I  will  be 
glad  to  try  to  Euiswer  any  questions  you  might  have  at  the  end  of 
this. 

I  would  just  say  that  some  of  these  theories  that  we  faced  in  the 
case,  they  extend  beyond  my  comprehension  and  ability  to  under- 
stand the  accountant  langueige.  I  understand  shoe  box  accounting. 
That  is  where  you  put  money  in  a  box,  it  is  in  there,  when  you 
take  it  out,  there  is  less  in  there. 

So,  we  have  just  got  to  be  able  to  get  some  clarity,  we  have  got  to 
be  able  to  get  some  definition  to  what  reasonable  compensation  is. 

Mr.  Stickle. 

[The  prepared  statement  of  Mr.  Whatley  appears  at  the  conclu> 
sion  of  uie  hearing.] 

Mr.  Stickle.  At  this  point,  I  would  like  to  introduce  Richard 
Miller. 

STATEMENT  OF  RICHARD  MILLER,  EXECUTIVE  VICE 
PRESIDENT,  PRENTISS  DRUG  &  CHEMICAL  CO. 

Mr.  Miller.  Mr.  Chairman,  I  am  Richard  Miller.  I  am  the  execu- 
tive vice  president  of  Prentiss  Drug  and  Chemical  Company  in  New 
York,  and  I  am  a  member  of  the  board  of  directors  of  the  Chemical 
Producers  and  Distributors  Association. 
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I  would  like  to  take  just  a  few  momentB  to  compare  research  and 
development  in  the  drug  and  pesticide  industries,  and  to  comment 
on  the  impact  that  generic  r^istration  would  have  on  innovation 
in  the  pesticide  industry. 

The  research  intensive  chemical  companies  claim  that  they  need 
enactment  of  patent  term  restoration  so  that  they  can  increase  in- 
novation. 

In  1986,  the  Committee  for  Resefirch  and  Development  of  Agri* 
cultural  Chemicals,  which  was  composed  of  11  basic  chemical  man- 
ufacturers, warned  the  Congress: 

If  Congress  amends  the  FIFRA  to  allow  low-cost  access  to  health  and  safety  data 
for  follow-on  regiatrants  *  *  *  private  sector  R&D  in  agrichemicals  will  decline  by 
$100  million  or  more  each  year— from  a  base  of  3553  million  in  1985  *   *   *. 

The  leEiders  of  the  agricultural  chemical  industry  would  have  us 
believe  that  in  5  or  6  years  research  etnd  development  would  almost 
disappear.  Can  anyone  really  believe  this  meeiningless  rhetoric? 

Such  statements  from  the  agrichemical  industry  leaders  are 
reminiscent  of  the  statements  issued  by  the  drug  manufacturers 
during  the  congressional  debate  in  1983-84  about  establishing  ge- 
neric drug  registration. 

Since  1984,  there  have  been  no  declines  in  drug  research  and  de- 
velopment funds,  only  increases,  about  14  percent  per  year  for  1985 
and  1986.  Id  the  past  2  years,  an  additional  $1  billion  has  been 
poured  into  R&D  in  that  industry. 

Research  and  development  has  actually  doubled  since  1981,  and 
has  doubled  nearly  every  5  years  since  1961. 

In  1984,  Congress  provided  the  pharmaceutical  industry  with 
patent  term  restoration,  but  it  eilso  eliminated  the  Bolar-Roche  de- 
cision, which  has  prevented  production  of  generic  products  prior  to 
patent  expiration,  and  provided  accelerated  r^istration  which  we 
call  generic  registration. 

The  pharmaceutical  industry  appears  to  have  prospered.  Re- 
search and  development  funds  have  mcreased  year  aiter  year. 

In  fact,  the  number  of  generic  applications  rose  from  470  in  1984 
to  1,069  in  1985,  an  increase  of  over  127  percent.  Of  these  1,069 
applications,  389  were  approved.  In  1986,  there  were  1,062  generic 
applications,  and  616  were  approved.  This  trend  is  expected  to 
continue. 

The  new  drug  laws  allow  conapanies  to  make  generic  versions  of 
off  patent  brand  name  drugs  if  they  can  prove  to  the  FDA  that 
their  versions  are  equivalent  to  the  brand  name  products. 

The  requirement  to  repeat  the  studies  to  prove  the  safety  and  ef- 
ficacy of  established  pharmaceutical  compounds  is  no  longer  re- 
quired. 

These  new  rules  have  created  a  new  wave  of  the  future  for  the 
pharmaceutical  industry.  Ciba  Geigy,  Smith  Cline,  American  Cyan- 
imid's  Lederle  Laboratories,  Glaxo  and  Hoechst  have  all  jumped 
into  the  generic  marketplace  because  this  is  the  place  for  future 
growth. 

By  the  way,  Ciba  Geigy,  American  Cyanimid  and  Hoechst  are 
also  pesticide  manufacturers  and  members  of  NACA. 

Will  the  major  agricultural  chemical  companies  stop  research 
and  development  of  new  products  if  generic  pesticide  registration 
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passes?  Will  they  slash  their  R&D  buckets  by  $100  million  per  year 
over  the  next  several  years?  We  think  not. 

The  tax  laws  provide  miyor  incentives  for  research  and  develop- 
ment through  favorable  deductions  and  tax  credits. 

A  large  amount  of  the  cost  of  research  and  development  is  the 
cost  of  personnel.  Salaries,  bonuses  and  the  expenses  for  R&D  per- 
sonnel are  expensed  in  the  year  in  which  the  costs  are  incurred. 
Similarly,  materials  used  in  R&D  may  be  expensed. 

These  write-offs  are  for  all  R&D  costs,  and  not  just  for  costs  of 
commercialized  products.  The  costs  of  the  facilities  where  R&D  is 
performed  are  capitalized  and  are  written  off  against  taxes  over 
several  years. 

A  central  argument  raised  in  favor  of  patent  term  extension  is 
that  innovation  is  declining  under  existing  law. 

The  amount  being  spent  on  research  and  development  is  not  de- 
clining. The  National  Agricultural  Chemical  Association  surveys 
for  1984  and  1985  reveal  significant  increases  in  R&D,  by  aa  much 
as  39.3  percent  in  1984  and  18.9  percent  in  1985. 

We  see  no  reason  why  the  American  agricultural  chemical  indus- 
try would  cut  back  its  R&D  expenditures. 

In  general,  R&D  costs  are  usually  recovered  within  a  few  years, 
if  only  because  firms  will  not  invest  in  products  with  low  rates  of 
returns. 

We  fully  recognize  the  importance  of  research  and  development 
for  the  pesticide  industry  find  the  need  to  generate  new  chemicals 
for  future  needs.  Farmers,  consumers  and  pesticide  users  depend 
on  the  development  of  new  products  to  increase  crop  yield,  protect 
against  serious  infestations,  and  improve  the  quality  of  life  for  all 
Americans. 

We  support  l^slation,  H.R.  2569  and  S.  746,  that  is  not  intended 
to  deprive  basic  manufacturers  from  recouping  their  R&D  costs  for 
both  successful  and  unsuccessful  products,  as  well  as  receiving  an 
Eimple  return  on  their  investment. 

The  current  law  and  the  1987  proposed  amendments  go  to  great 
lengths  to  protect  the  investment  interests  of  the  original  meinufac- 
turer,  but  we  have  done  nothing  to  advance  the  interests  of  the 
farjners,  ranchers,  users  and  consumers  who  would  benefit  from 
greater  generic  competition  and  lower  prices. 

It  is  time  to  resolve  this  longstanding  inequity. 

Thank  you  very  much  for  your  time. 

fThe  prepared  statement  of  Mr.  Miller  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you,  Mr.  Miller. 

Without  objection,  the  full  text  of  your  statement  will  appear.  I 
notice  that  you  omitted  a  paragraph  or  two. 

Mr.  Stickle. 

Mr.  Stickle.  Mr.  Chairman,  I  would  just  like  to  add  a  very  brief 
conclusion  to  the  comments  that  were  offered  by  members  of  our 
panel. 

Over  the  last  three  Congresses,  we  have  seen  a  number  of  con- 
flicts and  disputes  over  the  business  issues  of  FIFRA  which  have, 
in  fact,  frustrated  the  effort  to  pass  FIFRA  legislation. 

We  would  like  to  see  these  disputes  over  the  business  issues 
within  FIFRA  resolved  to  the  satisfaction  of  the  basic  manufactur- 
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ers,  the  generic  pesticide  producers,  and  the  farmer  and  consumers 
who  utilize  agricultural  pesticides. 

We  at  this  time  would  like  to  commend  Congressman  Charles 
Hatcher  for  introducing  H.R.  2569  because  we  believe  it  offers  the 
beet  hope  to  resolve  one  of  the  most  difHcult  and  most  controver- 
sial issues  of  FIFRA.  That  is  the  generic  pesticide  restriction  tmd 
data  comi>ensation  issue. 

It  is  a  compromise  that  would  lead  to  generic  p^ticide  restric- 
tion and  would  increase  competition  while  lowering  prices  for 
farmers,  ranchers,  users  and  consumers. 

We  applaud  this  spirit  of  compromise  tmd  Congressman  Hatch- 
er's leadership  in  introducing  this  legislation,  find  we  respectfully 
urge  the  subcommittee  and  the  full  committee  to  couple  the  Hatch- 
er bill  with  future  patent  term  restoration  amendments,  thus 
achieving  a  united  approach  that  provides  significant  benefits  to 
bcuic  manufacturers,  to  small  generic  manufacturers,  and  to  farm- 
ers and  consumers. 

It  is  basically  time  to  give  the  farmer  a  break.  It  is  time  to  lower 
the  farmers'  cost  of  production  without  talung  a  penny  out  of  the 
Federal  Treasury.  It  is  time  to  lower  pesticide  prices.  It  is  time  to 
give  the  pesticide  industry  a  shot  of  der^ulation.  And  it  is  time  to 
work  out  a  reasonable  and  workable  compromise  on  the  business 
issues  of  FIFRA. 

We  again  thank  you  and  the  subcommittee  for  the  opportunity  to 
be  here  today,  and  we  are  prepared  to  answer  any  questions  that 
you  and  the  subcommittee  may  have. 

Thank  you. 

Mr.  Brown.  Thank  you,  Mr.  Stickle. 

We  will  take  a  brief  recess  to  answer  that  roll  call,  and  if  you 
can  remain,  we  will  ask  some  questions  when  we  get  back. 

Mr.  Stickle.  We  will  be  happy  to  do  so. 

Mr.  Bbown.  I  might  say  that  all  of  you  have  made  a  very  elo- 
quent and  well  researched  statement  of  your  position,  and  it  wUl 
contribute  a  great  deal  to  our  deliberations  on  that  subject. 

[Recess  taken.] 

Mr.  Brown.  Ite  subcommittee  will  come  to  order. 

Gentlemen,  the  position  that  you  have  presented  so  eloquently 
before  the  subcommittee  seems  to  be  so  resisonable.  What  are  the 
prospects  that  you  can  get  together  with  NACA  and  get  them  to 
agree  that  your  position  is  one  that  they  ought  to  adopt? 

Mr.  Stickle.  Mr.  Chairman,  we  would  certainly  welcome  any  op- 
portunity to  discuss  the  aspects  of  this  compromise  proposal  with 
the  basic  producers.  I  can  only  tell  you  that  in  the  past  they  have 
not  been  supportive  of  this  concept  and  that  any  such  discussions 
would  be,  I  think,  difficult. 

But  certainly  we  would  entertain  the  opportunity  to  sit  down 
and  talk  with  them,  to  discuss  the  possibilities  of  putting  some- 
thing like  this  together,  because  I  think  only  through  some  kind  of 
a  compromise,  where  the  basic  mfmufacturers  can  Eichieve  the 
patent  term  restoration  that  they  need  on  one  hand,  and  to  provide 
some  relief  and  benefits  to  small-  and  medium-size  businesses  so 
they  can  get  into  the  market  on  the  other  hand,  and  if  we  can  do 
that  in  both  ways,  so  that  the  farmer  and  the  consumer  can  bene- 
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fit.  And  we  are  talking  about  $400  to  500  million  per  year  over  the 
next  five  years  that  some  of  these  patents  expire. 

That  is  certainly  a  goal  worth  shootii^  for  and  worth  working  to 
try  to  achieve. 

Mr.  Bbown.  Well,  we  have  worked  for  a  long  time  trying  to 
reach  agreement  on  this  very,  very  sticky  issue,  as  you  know,  and 
it  has  been  rather  difficult,  for  obvious  reasons.  No  one  wants  to 
give  up  a  situation  where  they  can  see  present  income  in  the  hopes 
that  they  will  gain  good  will  or  improved  farmer  income  or  some- 
thing of  that  sort. 

Have  the  consumer  and  farmer  groups  had  occasion  to — have 
you  had  occasion  to  consult  with  them  about  their  position  on 
something  of  this  sort? 

Mr.  SnCKLS.  We  have  met  with  two  or  three  of  the  consumer 
groups,  Emd  we  have  met  with  a  number  of  the  farm  groups  and 
some  of  the  commodity  groups,  as  well.  We  are  going  to  be  meeting 
with  a  group  on  Friday,  this  week,  for  a  briefing  on  this  l^islation 
and  the  impact  that  it  is  going  to  have  on  farm  income  and  the 
farm  community. 

So,  it  is  a  process  that  we  have  begun.  We  have  not  completed 
that  process.  And  we  have  had  an  opportunity  to  talk  to  a  lot  of 
these  different  groups,  both  in  the  last  couple  of  weeks  and  over 
the  last  several  months,  as  well. 

Mr.  Brown.  May  I  express  the  view  that  I  would  encourage  you 
to  continue  with  that  process.  If  I  were  a  basic  chemical  producer,  I 
doubt  if  I  would  be  very  enthusiastic  about  giving  up  something 
that  I  Eilready  enjoy.  On  the  other  hand,  there  are  long  term  bene- 
fits to  the  basic  producer  in  terms  of  perhaps  expfinded  market, 
certainly  expanded  good  will  on  the  part  of  user  communities.  And 
while  these  are  intangibles,  they  may  be  something  that  can  be 
bargained  over  in  hopes  of  achieving  some  reasonable  compromise 
on  Em  issue  like  this. 

Mr.  Roberts,  do  you  have  any  questions? 

Mr.  Roberts.  I  think  upon  consideration  ofyour  very  sage  advice 
and  counsel,  I  will  just  leave  it  at  that,  Mr.  Oiairman.  Thank  you. 

Mr.  Brown.  Mr.  Hatcher. 

Mr.  Hatxjher.  Themk  you,  Mr.  Chairman. 

I,  too,  would  like  to  join  the  chairman  in  thanking  you  for  your 
very  well  thought  out  presentations  smd  for  taking  time  to  be  here, 
especially  you,  Mr.  Whatley,  all  the  way  from  the  southern  part  of 
the  district  I  am  pleased  to  represent. 

I  share  your  concern  about  the  present  system  and  that,  of 
course,  is  why  I  have  introduced  legislation  to  try  to  get  some 
movement  toward  chfuige. 

I  think  that  your  approach  is  fairer  among  the  various  compa- 
nies, lai^e  and  small.  I  think  it  would  certainly  be  fairer  to  farm- 
ers and  rsmchers  and  others  who  use  these  products. 

In  talking  for  the  past  year  from  time  to  time  with  the  laiger 
companies,  their  representatives,  the  only  assertion  that  I  have 
had  repeatedly  as  to  why  there  should  be  no  change  in  the  data 
compensation  system  is  that  it  would  destroy  research  and  develop- 
ment, and  that  we  just  can't  do  it  for  that  reason. 

I  don't  think  that  is  true.  I  don't  think  that  is  the  case.  I  think 
the  chairman  put  his  finger  on  it  when  he  said,  they  have  got  a 
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vary  good  thing  going,  it  is  working  in  their  favor  and  to  their  ben- 
efit, and  it  is  very  difficult  for  somebody  from  Valdoeta,  Georgia  or 
ansnvhere  else  in  this  country,  some  small  company,  to  try  to  get 
into  the  market.  And  that  is  very  much  to  the  large  companies'  Eid- 
vantage  and  they  are  very  reluctant  to  move. 

But  I  applaud  your  efforts  in  trying  to  force  some  changes  tuid 
will  be  doing  what  I  can  to  assist  in  that  effort. 

Mr.  Brown.  Well,  gentlemen,  I  don't  have  any  further  questions. 
Your  statement  speaks  for  itself  almost.  We  will  want  to  review 
the  data  which  you  have  submitted,  but  it  seems  to  be  all  based 
upon  reliable  sources  and  we  will  have  to  feed  that  into  the  process 
and  see  what  we  can  come  up  with  as  we  debate  this  issue. 

Thank  you  very  much  for  your  appearance  here  this  afternoon. 

Mr.  Stickle.  Thank  you. 

Mr.  Brown.  Our  last  witness  this  afternoon  is  Mr.  Dennis  Bur- 
chett,  vice  president  for  regulatory  affairs  of  the  United  Agri  Prod- 
ucts, ConAgra,  Inc.  accompanied  by  Mr.  Graham  Purcell  and  Mr. 
Robert  Bor. 

We  welcome  all  of  you  gentlemen,  and  we  recognize  the  great  ex- 
pertise represented  before  us  here  and  look  forward  to  your  testi- 
mony. 

STATEMENT  OP  DENNIS  BURCHETT,  VICE  PRESIDENT,  REGULA- 
TORY AFFAIRS,  UNITED  AGRI  PRODUCTS,  CONAGRA,  INC.,  AC- 
COMPANIED BY  GRAHAM  PURCELL  AND  ROBERT  M.  BOR,  AT- 
TORNEYS, BISHOP,  COOK,  PURCELL  &  REYNOLDS 
Mr.  BuRCHETT.  Thank  you,  Mr.  Chairman. 

My  name  is  Donnis  Burchett,  and  I  am  testifying  today  on  behalf 
of  ConAgra,  a  diversified  ftunily  of  comptmies  operating  across  the 
entire  food  chain. 

I  am  vice  president  of  r^ulatory  aifairs  for  United  Agri  Prod- 
ucts, which  is  the  ag  chemical  division  of  ConAgra,  and  the  leading 
pesticide  distributor  in  the  United  States. 

UAP  distributes  a  broad  line  of  well-known  pesticides  nmnufac- 
tured  by  major  chemical  companies,  and  formulates  and  distributes 
it  own  brand  of  products.  UAP  currently  markets  in  49  States  and 
has  distribution  and  formulation  facilities  in  40  States. 

Our  comments  relate  to  certain  business  issues  arising  out  of 
FIFHA  that  we  believe  are  not  adequately  addressed  in  the  pesti- 
cide l^islation  under  consideration  by  the  subcommittee. 

We  would  like  to  summarize  these  issues  and  submit  our  recom- 
mendations for  your  consideration  smd  for  the  record. 

To  try  to  make  this  short  and  sweet,  I  will  do  away  with  some  of 
the  details,  the  details  which  are  in  the  written  testimony. 

There  are  two  principal  business  issues  that  we  wish  to  address. 
One  is  patent  restoration  and  the  other  is  data  compensation.  Both 
are  old  issues,  but  important  issues. 

Both  issues,  in  this  case,  we  believe  are  important  to  the  generic 
producer  and  also  to  the  American  farmer  through  reduced  prices 

via  competition.  

In  the  case  of  PTR,  again  in  trying  to  boil  this  down  to  be  real 
quick,  PTR  is  not  currently  in  H.R.  2463,  but  just  as  happened  in 
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1986,  it  is  a  probability  that  it  could  end  up  there,  and  therefore  we 
wanted  to  address  the  issue. 

The  real  basic  facts  are  that,  as  far  as  patent  restoration  is  con- 
cerned on  one  side,  basic  suppliers  feel  that  they  need  up  to  an  ad- 
ditional 5  years  added  onto  their  patents.  I  totally  agree  with  that. 

Their  issue  is  simply  that  the  patent  life  is  being  eroded  by  all  of 
the  regulatory  issues  that  they  must  address,  and  by  the  time  one 
is  able  to  obtain  a  registration,  you  are  long  past  your  17  years. 
They  would  like  some  restoration,  and  we  agree  to  that. 

On  the  other  side,  we  look  at  it  from  the  standpoint  of,  if  you 
happen  to  be  a  generic  producer  or  want  to  become  such,  there  is  a 
provision  in  the  law  that  we  have  all  heard  so  much  about  with  the 
Bolar-Roche  issue  that  simply  says  you  cannot  start  testing  on  your 
product  to  submit  for  registration  until  after  the  patent  is  Hnished. 

We  are  saying  that  is  the  other  side,  and  we  don't  think  tiiat  is 
quite  right.  We  are  talking  about  compromises,  so  instead  of  going 
to  various  extremes,  we  are  saying,  yes,  let's  restore  some  patent 
life  but  at  the  same  time  we  feel  one  should  be  allowed  to  test  on 
products  prior  to  patent  expiration,  as  long  as  one  does  not  start 
marketing  the  product  until  the  patent  is  on.  And  we  feel  that  this 
is  justice  in  this  case. 

The  ar^ment  has  been  presented  that  says  we  question  the  fair* 
ness  of  that  because  what  you  are  doing  is  giving  us  PTR,  which  we 
are  going  to  see  a  benefit  22  years  from  now,  but  you  are  going  to 
benefit  right  away. 

We  don  t  really  look  at  it  in  that  respect  in  that  the  information 
that  came  to  us  in  discussions  with  some  basic  suppliers  in  1986, 
and  we  came  late  into  the  game,  was  there  are  a  number  of  prod- 
ucts they  are  telling  us  that  they  have  in  the  wings,  that  are  in  the 
labs,  that  are  products  that  unless  they  receive  some  additional 
patent  life  they  simply  cannot  afford  to  bring  them  on  board. 

So,  we  are  saying,  yes,  you  are  gettit^  a  benefit,  that  if  you  do 
get  some  additionfil  patent  life,  now  your  bozuxl,  whoever,  can  say, 
we  do  have  some  life,  we  can  make  some  money  on  this,  go  ahead 
and  bring  them  out  of  the  lab. 

So,  although  it  may  take  a  varied  period  of  time,  in  our  opinion 
there  is  a  direct  benefit.  

If  we  look  on  it  and  say  let's  just  do  the  PTR  issue  because  we 
are  agreeing  that  tiiat  is  justified  and  not  do  an  overroll  of  Bolar, 
what  conceivably  can  happen  is  you  end  up  with  a  patent  life  of  27 
to  29  years.  We  are  sayii^t  that  is  not  Justice. 

So,  again,  we  would  hope  that  something  could  be  done  to  ad- 
dress that,  Emd  what  we  think  we  have  done  is  address  this  in  the 
spirit  of  compromise. 

The  second  issue  is  even  a  far  more  bloodied  issue,  which  is  data 
compensation.  This  is  a  major  industry  problem  that  goes  between 
the  basic  suppliers  and  generic  producers. 

To  breeik  it  down  to  the  bare  facts,  if  one  wemta  to  obtain  a  label 
after  a  patent  has  expired,  you  have  two  options.  You  can  re^ner* 
ate  the  data  that  has  already  been  done  once,  or  you  can  offer  to 
pay  the  data  submitter  compensation. 

The  problem,  at  this  point  in  time,  is  simply  that  the  current  law 
doesn't  define  what  compensation  is.  As  a  result  of  that  lack  of  a 
standard,  definition,  whatever  you  wUl,  the  only  current  ruling 
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that  I  am  aware,  which  was  the  Stauffer-PPG  case,  you  ended  up 
with  a  5-X  award  on  compensation.  And  we  are  saying  we  question 
the  fairness  of  that. 

We  end  up,  in  looking  at  this  situation,  having  spent  years  and 
years  on  this  also,  that  on  one  end  you  end  up  with  current  law.  If 
you  keep  current  law  and  don't  make  a  chfinge,  it  has  a  great  deal 
of  a  semblance  to  being  a  PTR  situation.  On  the  other  side,  you  are 
taHciTig  the  extreme  of  maybe  a  generic  registration. 

We  have  tried  to  look  at  this  very  hard  and  feel  maybe  the  best 
way  to  do  this  is  to  look  at  the  possibility  of  either  option  floating, 
thus  the  current  law  stays  as  is,  or  maybe  try  to  get  down  to  an 
actual  compromise.  To  get  down  to  a  compromise  which  we  feel  is 
necessary,  what  we  have  done  is  try  to  look  at  something  that  we 
feel  is  sfuable. 

What  we  have  put  together,  if  I  might  read  from  page  5,  is  an 
opinion  that  we  feel  is  a  compromise  that  says:  Give  the  arbitrators 
some  guidance  and  let  it  go  at  that,  and  stay  away  from  the  formu- 
las. 

Specifically,  the  amendment  provides,  first,  that  compensation 
shall  include  a  fair  share  of  the  cost  of  the  data,  leaving  up  to  the 
arbitrator  the  exact  share,  based  on  the  facts  of  the  case. 

It  also  authorizes  compensation  to  take  into  account  the  value  of 
the  data,  but  sets  a  maximum  amount  at  25  percent  of  the  estimat- 
ed net  profits  over  the  first  3  years  of  sales. 

It  also  provides  that  the  total  amount  of  compensation  shall  be 
payable  over  a  maximum  period  of  3  years  on  such  terms  as  not  to 
unduly  inhUiit  market  entry  of  the  applicant. 

This  is  different  from  the  Stauffer-PPG  Case,  in  which  the  com- 
pensation period  ended  up  over  a  10-year  period. 

It  takes  a  while  to  r^lly  pull  this  tc^ether,  but  we  feel  that 
there  is  something  to  be  said  for  it  and  it  is  a  just  compromise. 

So,  again,  we  would  submit  that  in  this  pftrticular  case,  what  we 
have  is  a  proposal  that  is  in  between  both  extremes.  The  decision  is 
left  up  to  the  arbitrator,  as  already  in  the  law.  It  maintains  a  great 
deal  of  flexibility  so  that  one  can  work  around  the  situation  as  it 
may  be.  And  it  considers  both  areas  that  were  in  great  discussion 
last  year  that  drove  people  apart,  one  side  being  cost  and  one  side 
being  value  of  the  data,  and  we  have  tried  to  address  that. 

The  remaining  two  small  comments  in  closing  is  to  support  sec- 
tion 701  on  the  defensive  data  issue,  and  section  702  that  we  would 
continue  to  ui^e,  and  that  is  the  early  £u*bitration  with  some  minor 
modifications  there. 

With  that,  we  would  be  happy  to  respond  to  any  questions  that 
you  may  have. 

[The  prepared  statement  of  Mr.  Burchett  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Beown.  All  right.  Do  Mr.  Bor  or  Mr.  Purcell  have  any  com- 
ments to  offer  at  this  point? 

Mr.  Bob.  No,  Mr.  Chairman.  I  think  Mr.  Burchett  synthesized 
very  well  the  testimony  that  we  have  on  beheilf  of  ConAgra. 

Mr.  Brown.  The  full  test  of  Mr.  Burchett's  statement  will  appear 
in  the  record. 

Mr.  PureeU. 
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Mr.  PuscBU.  Mr.  Chairman,  I  have  nothing  to  add  at  this  time. 
If  there  fire  any  questions  that  can  be  asked,  if  I  can  be  helpful 
there,  it  wiU  be  fine. 

Mr.  Bbown.  You  all  agree  that  these  are  very  reasonable  and 
proper  compromises  on  which  the  subcommittee  can  agree  without 
any  difficulty? 

Mr.  BuRCHETT.  Well,  we  agree  that  they  are  very  logical  and  sen- 
sible compromises  and  we  would  hope  that  ever^^body  could  agree 
on  that. 

Mr.  PuRCELL.  I  would  say,  Mr.  Chairman,  that  I  agree  with  the 
chairman's  statement  that  surely  there  could  be  no  question  about 
it  being  sensible,  since  we  helped  think  of  it 

Mr.  Brown.  Well,  we  thank  you  gentlemen. 

Mr.  Roberts,  do  you  have  any  questions? 

Mr.  Roberts.  Yes,  Mr.  Chairman. 

I  would  like  to  welcome  bfLCk  to  the  subcommittee  Mr.  Bor,  who, 
as  everyone  knows,  represented  the  l^al,  what,  beagle  of  the  com- 
mittee 80  effectively  for  so  many  years,  and  a  former  member  of 
this  committee,  a  very  valued  friend,  Mr.  Purcell. 

And  in  keeping  wiUi  what  we  are  usually  about  here,  I  am  going 
to  ask  a  question  that  has  nothing  to  do  with  your  testimony. 

I  am  very  much  interested  in  the  real  world  of  what  happens  to 
an  apphcator  or  a  small  producer,  a  small  company,  a  farmer,  if 
you  will,  when  you  go  through  the  suspension  and  the  cancellation 
of  a  product — and  I  don't  care  whether  you  are  talking  about  chlor- 
dane  or  dinoseb  or  any  one  of  the  so-called  bad  actors  that  we  have 
had  described  here. 

I  was  wondering  if  you  had  any  firsthand  observations  in  tiiat 
regard? 

I  think  it  is  ironic  that  in  trying  to  protect  the  public,  we  get  into 
the  suspension  and  cancellation  of  some  pesticides,  and  in  the  proc- 
ess of  protecting  the  health  and  safety  we  actually  prompt  the  very 
acute  risk  of  exposure  to  the  public  in  very  localized  concentrations 
of  chemicals  during  the  recall  and  the  disposal. 

It  occurs  to  me  that  it  is  very  efisy  for  us  to  talk  about  funds  for 
indemnification  and  the  responsibilities  that  EPA  has,  and  then 
when  we  get  to  the  clean-up  and  the  enforcement  and  the  regula- 
tion and  the  guidelines  and  the  costs,  somebody  has  to  live  with 
them,  and  somebody  has  to  go  forward  and  actually  do  the  disposal 
and  in  some  common  sense  way  that  actually  represents  less  risk 
to  the  public. 

Would  you  have  any  comments  in  that  regard?  I  know  that  you 
are  a  wholesaler  of  dinoseb  and  I  know  that  EPA  is  very  concerned 
about  that,  as  we  all  are. 

Mr.  BuRCHXTT.  I  guess  the  comment,  sir,  I  would  make  would  be 
twofold. 

First  off,  in  the  case  of  dinoseb,  it  is  of  great  concern  to  many  in 
the  industry  outside  of  the  issue  of  a  product  that  has  been  t^cen 
off  the  market,  in  that  in  this  particular  case  on  this  product,  it  is 
somewhat  unique  in  that  this  product  that  can  no  longer  be  sold, 
used,  moved,  et  cetera,  is  a  type  of  product  that  over  a  very  short 
period  of  time,  high  probability,  it  is  going  to  start  to  go  throu^ 
the  container  and  we  are  going  to  have  possible  container  failures. 
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Part  of  the  problem  that  we  face  at  this  point  in  time  \a  that 
EPA  is  the  one  that  must  make  arrangements  at  a  specified  place, 
an  incinerator,  what  have  you,  ship  your  stuff  there.  At  this  point 
in  time  with  dinoseb,  they  have  not  made  that  decision.  We  don't 
know  where  we  are  supposed  to  take  our  stuff. 

We  have  been  encoursiged  to  recall  it,  and  because  of  the  nature 
of  the  beast  on  this  problem,  our  company,  as  an  example,  as  a 
wholesaler,  is  making  an  effort  to  pull  the  product  back  in  as  fast 
as  we  can,  because  if  it  doesn't  happen  fairly  soon,  in  our  opinion, 
they  are  going  to  have  a  first  class  disaster  all  over  the  highways 
and  the  warehouses. 

So,  what  we  are  trying  to  do  in  our  case,  and  I  can  only  speak  for 
my  situation,  is  pull  all  of  our  material  into  a  location  that  could 
deal  with  this  as  we  start  to  have  problems,  assuming  that  there  is 
a  major  delay  in  finding  where  we  can  send  it. 

Where  you  run  into  a  problem  from  a  possible  grower  is  we,  as  a 
wholesaler,  have  no  idea  that  he  even  has  that  product  or  whose 
product  he  has.  Where  he  has  an  option  is  that  if  he  learns  of  the 
indemnification  provisions,  he  can  then  send  his  forms  in  and  get 
indemnification  back  for  his  cost. 

But  where  we  really  get  into  the  rub  is  that  individual  trying  to 
get  his  product  to  some  location.  I  have  a  place  to  put  mine.  He 
does  not. 

You  can  run  into  the  same  situation  if  he  calls  a  dealer  and  says, 
"you  sold  this,  take  it  back,"  and  the  dealer  says,  "I  don't  want  it". 
So,  what  does  he  really  do? 

We  are  into  a  situation  that  could  be  similar  to  that — or  let's  say 
a  product  where  he  missed  the  deadline,  because  if  he  doesn't  get  it 
in  by  July,  I  think,  14th,  he  is  not  entitled  to  any  money.  Now  his 
product  can  become  waste,  and  here  is  where  we  get  into  the  zoo  of 
the  small  individual  that  has — this  farmer,  this  applicator,  that 
has  a  5  gallon  can  of  dinitro,  or  it  could  be  a  mercury  product,  etc. 

I  have  got  one  of  these  situations  that  happened  last  week.  In  his 
particular  case,  he  can  go  to  the  distributor — he  has  missed  the 
deadline,  he  gets  no  money.  So,  he  goes  to  the  dealer  and  says,  will 
you  take  it  back.  The  dealer  is  going  to  say,  no,  I  don't  want  it,  I 
get  no  money. 

So,  you  look  on  the  container  and  maybe  you  call  the  manufac- 
turer. The  manufacturer  is  in  the  same  position.  If  he  gets  it  to  his 
place,  then  he  might  have  a  problem.  So,  maybe  his  option  will  be, 
well,  you  know,  I  really  can't  help  you,  why  don't  you  just  take 
care  of  it  as  waste. 

Well,  at  that  point  in  time,  he  runs  into  an  option  tree,  that  his 
only  option  at  this  point  in  time  is  he  can  export  it.  The  problem 
is 

Mr.  Roberts.  Well,  not  in  a  5  gallon  can,  he  is  not  going  to 
export  it. 

Mr.  BuRCHETT.  That  is  part  of  the  problem,  sir,  that  what  he  has 
is  the  5  gallon  can,  but  legally  the  only  thing  he  can  do  with  it  is 
export  it. 

The  problem  is  that  he  really  can't  in  the  five.  No  one  wants  the 
five.  He  has  got  to  find  a  contact  in  southern  Argentina  who  might 
be  willing  to  take  it. 
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Mr.  RoBBBTS.  Well,  he  has  to  diBpoee  of  it.  That  is  what  he  has  to 
do  with  it. 

Mr.  BuRCHffTT.  Right.  So,  his  other  option  is  to  dispose  of  the 
problem.  At  that  point  in  time,  once  it  comes  to  the  point  that  he 
can't  export  and  it  becomes  a  waste,  he  is  onl^  allowed  to  have  this 
on  his  property  for  30  days.  Otherwise,  he  is  m  violation  of  Federal 
law. 

He  now  contacts  tiie  container  disposal  company — or  he  obtains 
a  storage  permit — he  has  those  two  choices. 

If  he  contacts  the  disposal  compeiny  to  pick  this  up,  the  disposal 
company,  by  Federid  law,  can't  take  it  because  he  doesn't  have  a 
RCRA  generator  number.  So,  he  is  running  against  his  30  day 
clock.  And  also,  that  waste  company  probably  is  going  to  tell  him — 
let's  take  in  tiie  case  of  Garden  City,  Kansas,  where  our  location  is. 
There  isn't  anyone  who  is  going  to  come  to  Garden  City,  Kansas  to 
pick  up  a  5  gallon  can  of  waste. 

So,  his  only  choice,  to  beat  the  30  day  deadline,  is  to  file  with  the 
State  to  get  what  they  call  a  small  quantity  generator  permit.  Once 
he  files  and  gets  his  permit,  then  he  is  required  by  Federal  and 
State  law  to  go  through  and  train  his  employees,  write  up  a  contin- 
gency plan  for  the  fire  and  police  departoients,  special  containers, 
post  evacuation  plans,  [dione  numbers,  and  this  is  this  little  farmer 
guy  that  is  doing  this. 

Once  he  has  this  done,  now  he  can  keep  this  product  on  his  prop- 
erty for  180  days  or,  if  he  is  200  miles  from  a  disposal  site,  he  can 
keep  it  for  270  days.  But  he  has  to  get  moving,  beoiuse  the  contain- 
er might  go  on  him. 

So,  now  what  he  does  is  he  contacts  the  dump  site  and  says,  I 
now  have  my  generator  permit.  The  dump  site  is  going  to  require 
him  to  fill  out  a  profile  sheet  on  waste,  which  is  required  that  we 
all  do  for  each  waste  stream.  So,  he  has  to  then  send  a  sample  of 
his  product  either  to  a  lab  or  to  the  dump  site.  But  when  he  tries  to 
do  tnat 

Mr.  Roberts.  How  does  he  send  that  through  the  maU? 

Mr.  BuRCHETT.  He  can't.  So,  he  is  asked  to  send  the  sample,  but 
he  can't  send  it  through  the  mail.  If  he  goes  to  UPS,  he  is  not  al- 
lowed to  send  it  UPS  because  it  is  a  class  B  poison  and  the  Depart- 
ment of  Transportation  laws  won't  allow  us  to  do  that. 

But  there  is  a  special  carton  that  one  can  buy,  if  you  can  find  it. 
We  use  it  for  lab  samples. 

Mr.  Roberts.  Who  makes  the  carton?  I  think  we  had  better 
invest  in  that  one. 

Mr.  BuscHETT.  Yes,  really.  There  is  a  carton  that  exists.  It  is  a 
small  one  that  allows  you  to  ship  very  small  quantities  on  some- 
thing like  UPS,  Federal  Express. 

Then  he  puts  that  tc^ether,  it  goes  to  the  lab.  The  container  and 
the  lab  analysis  is  probiEibly  going  to  cost  him  approximatoly  $100. 

Once  he  finishes  that,  then  you  go  back  to  the  dump  site  and  say, 
I  have  the  analysis  etnd  I  have  my  generator  number,  I  am  ready  to 
ship,  but  he  is  not  allowed  to  because  dinoseb,  in  this  case,  is  liquid 
and  Federal  law  prohibits  a  liquid. 

So,  he  is  told  to  solidify  it.  If  you  say,  well,  fine,  I  will  just  take 
the  container  and  put  dirt  in  it,  you  are  not  allonwed  to  do  that  be- 
cause the  stuff  can  seep  out  of  the  dirt.  So,  like  in  our  case,  we 
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have  to  use  incinerated  rice  hulls  from  Louisiana.  No  one  is  going 
to  ship  him  one  bag  of  rice  hulls. 

But  assuming  that  he  did,  you  now  take  your  5  gallon  can  to  so- 
lidify it,  and  you  end  up  with  15  gallons  because  it  changes  volume. 

Now  he  has  got  a  problem  with  his  empty  container,  which  is  a 
hazardous  waste  so  he  rinses  it  out  and  adds  to  the  waste  problem, 
but  because  it  is  still  a  class  B  poison,  he  now  has  to  get  a  special 
DOT  container  because  it  is  a  class  B  poison,  he  must  now  get  a  30 
gallon  container. 

Once  he  gets  that,  he  gets  the  DOT  stickers  and  EPA  stickers, 
then  you  call  up  the  waste  dump  and  you  are  ready  to  ship,  but  he 
can't 

Mr.  RoBEBis.  He  is  Just  going  to  take  it  in  his  pickup  and  haul  it 
there  is  what  he  is  going  to  end  up  doing. 

Mr.  BuRCHETT.  He  is  going  to  have  to,  but  before  he  is  allowed  to 
do  that,  he  must  apply  back  to  the  State  again  to  get  a  transporter 
permit,  because  the  dump  site  is  not  eillowed  to  accept  his  waste 
without  a  generator  permit  and  a  transporter  permit. 

Then,  once  he  gets  that,  if  he  can  find  his  way  to  a  dump  site, 
that  is  great. 

Mr.  RoBERis.  I  wish  some  of  my  colleagues  who  testified  earlier 
were  here  to  hear  your  testimony. 

We  have  a  vote,  Mr.  Chairman,  but  I  do  really  appreciate  this, 
what,  hands-on  walk-through  of  the  real  world  situation  of  what 
happens  with  a  suspended  product. 

Mr.  Brown.  Gentlemen,  we  very  much  appreciate  your  testimo- 
ny. 

In  light  of  the  roll  call,  I  think  we  won't  keep  you  any  longer.  We 
hope  ^lat  we  can  help  you  to  resolve  this  problem,  and  we  will 
work  on  it  very  diligently. 

The  subcommittee  will  be  adjourned. 

[Whereupon,  at  4:50  p.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  Chair.) 

[Material  submitted  for  inclusion  in  the  record  follows:] 
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Testimony  of  Congressman  Denny  Smith 

Before  the  Subccnnittee  on  Department  Operations,  Reaeacch, 

and  Foreign  Agriculture 

Hr.  Chalmutn,  I  appreciate  the  opportunity  to  appear  before 
the  subcommittee  this  morning  to  discuss  H.R,  1771,  the  bill  I 
Introduced  to  amend  the  emergency  suspension  procedurea  under 
FIFRA.  I  would  like  to  discuss  briefly  the  events  that  led  to  th« 

Introduction  of  this  legislation. 

I  represent  the  fifth  district  In  Oregon,  much  of  which  Is 
well  suited  for  the  production  of  specialty  crops   too  often 
referred  to  as  "minor  crops."  while  they  may  be  minor  to 
bureaucrats  in  Washington,  D.C.,  they  are  crucial  to  Oregon's 
economy.  They  are  vital  to  the  state's  food  processing  industry, 
trtilch  has  an  average  annual  employment  in  excess  of  23,000 

Last  October ,  the  Environmental  Protection  Agency  issued  an 
emergency  suspension  of  all  products  containing  dinoseb.   I  am 
not  here  to  debate  the  validity  of  that  decision.   My  concern  is 
with  the  cavalier  treatment  of  specialty  crops  throughout  this 
entire  emergency  suspension  process.   I  have  submitted  for  the 
record  certain  documents  issued  by  EPA  on  dinoseb   1  would  llKe 
to  highlight  certain  statements  that  show  the  problmns  faced  by 
specialty  crop  producers  under  FIFRA. 

In  the  emergency  suspension  order,  which  ai^eared  in  the 
October  14th  Federal  Register.  EPA  grossly  underestimated  the 
economic  impact  of  a  dinoseb  suspension  on  crops  that  are  vital 
to  the  northwest's  economy.   EPA  estimated  the  annual  nationwide 
impact  on  berries,  snap  beans   and  green  peas  at  (1.7  million. 
Several  grower  associations  estimated  the  Impact  on  the  northwest 
alone  at  (36  million  annually  for  these  sane  crops. 

When  I  questioned  EPA  officials  about  this  disparity,  thelt 
response  was  that  the  Agency  simply  does  not  have  good  economic 
data,   what  I  find  most  disturbing  is  that  they  apparently  did 
not  even  attempt  to  get  good  data  on  these  crops. 

EPA  issued  a  warning  about  dinoseb  use  on  August  2B,  1986. 
Six  weeks  alapsed  between  that  warning  and  the  emergency 
suspension.   During  that  time,  however  EPA  ofticials  didn't  even 
attempt  to  contact  USDA  for  econtanic  impact  information,   EPA 
even  failed  to  consult  its  own  Region  10  office  In  Seattle, 
Washington,  to  determine  the  economic  Impact  on  the  Pacific 
northwest. 

As  you  know,  an  emergency  suspension  Is  based,  in  pact,  on 
an  analysis  of  risks  versus  benefits.  When  the  benefits  are  so 
grossly  understated,  the  entire  equation  is  stilted. 

The  Pacific  Northwest  was  especially  hard  hit  by  this 
suspension  Cinoseb  was  used  almost  exclusively  on  several  crops 
for  both  broadleai  control,  and  as  a  desslcant.  Because  dinoseb 
had  been  labclleil  since  1948,  there  was  little  existing  research 
about  possible  alternatives.  The  region's  climate  and  soil 
conditions  reduced  the  effectiveness  of  many  of  the  alternatives 
suggested  by  EPA. 
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The  emergency  suspension  procedure  is  rarely  used,  and  there 
was  sooie  initial  confusion  about  the  aptlane  available  to  growers 
seeking  to  restore  dinoseb  use.  It  was  determined  that  growers 
could  request  what  is  known  es  a  Subpart  D  hearing.  In  order  for 
such  a  hearing  to  be  granted,  there  had  to  be  new  evidence 
submitted  that  was  not  available  to  EPA  at  the  time  the  emergency 
suspension  was  ordered. 

On  February  18th,  EPA  granted  the  request  of  the  Dry  Pea  and 
lentil  Association  for  a   Subpart  D  hearing  for  dinoseb  use  on 
these  crops  in  Washington  and  Idaho.   On  April  1,  1987,  EPA 
subsequently  denied  the  requests  Of  several  associations  for 
Subpart  0  hearings  for  dinoseb  use  on  snap  beans  and  green  peas 
in  Oregon,  Idaho  and  Washington. 

I  applaud  the  EPA's  -wiliingncss  to  grant  a  hearing  to  the 
Dry  Pea  and  Lentil  Association.   I  do  balieve,  however,  that  the 
differing  treatment  given  the  two  requests  bears  further 
investigation  by  this  subcommittee   I  would  like  to  concentrate 
on  the  denial  of  the  Subpart  D  hearing  for  snap  beans  and  green 
peas. 

In  issuing  the  denial,  EPA  claimed  that,  "while  there  was 
expected  to  be  a  minor  impact  due  to  the  unavailability  of 
dinoseb  for  snap  beans,  the  Agency's  recognition  of  uncertainty 

concerning  Che  relative  efficacy  of  alternatives  carried  with  it 
the  implication  that  the  impacts  could  be  more  substantial." 
Despite  these  "uncertainties"  and  "implications,"  EPA  had 
estimated  that  the  impact  would  be  $477,000  annually.   Yet  EPA 
was  unwilling  to  accept  data  showing  a  S4  million  impact  in  the 
northwest  as  a  new  evidentiary  submission. 

Even  more  appalling,  is  the  statement  in  the  denial 
recorajnendation  that  "the  acreage  designated  for  greeh  peas,  snap 
beans  and  lima  t>eans  could  be  used  for  other  crops  during  all  or 
part  of  the  relevant  planting  and  growing  seasons,  thereby 
mitigating  the  economic  impact  of  the  unavailability  of  dinoseb." 
This  shows  a  total  lack  of  understanding  of  the  market  conditions 
faced  by  fanners,  and  of  the  contractual  agreements  between  most 
row  crop  farmers  and  cooperative  processors. 

I  would  also  like  to  note  that  EPA's  own  Region  10  office 
recommended  granting  the  Subpart  D  hearing  on  these  crops,  citing 
severe  economic  effects  on  Northwest  farmers. 

Having  exhausted  all  of  their  administrative  options,  the 
qtawets  in  the  Northwest  were  forced  to  seek  injunctive  relief. 
On  April  ISth,  Circuit  Court  Judge  James  Redden  ruled  in  favor  of 
the  growers   In  issuing  his  order.  Judge  Redden  stated  that  EPA 
Administrator  Lee  Thranas'  "action  in  suspending  the  use  of 
dinoseb  on  the  foregoing  crops  was  arbitrary  -eapricous ,  and  an 
abuse  of  discretion  and  further  that  the  supension  order  was  not 
issued  in  accordance  with  the  procedures  established  by  law." 
The  Ninth  Circuit  Court  of  Appeals  has  just  denied  a  request  for 
an  Innediate  stay  of  this  injunction. 

It's  unfortunate  that  Northwest  growers  were  forced  to  seek 
relief  in  the  courts.   However,  under  the  current  emergency 
suspension  procedures  they  have  no  rights.   Only  the  chemical 
company  that  are  registrants  have  the  right  to  request  an 
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expedited  hearing  once  the  emergency  suspension  has  been  ordered. 
Should  the  chemical  companies  decide  to  forego  the  expedited 
hearings,  as  they  did  in  the  case  of  dinoseb,  fanners  face  the 
cumbersome  process  outlined  above  in  seeking  to  restore  use,  even 
temporarily. 

H.R.  1771  would  allow  those  "persons  adversely  affected"  to 
request  an  expedited  hearing  to  modify  an  order.   This  bill  would 
simply  bring  the  emergency  suspension  procedures  under  FIFRA  in 
line  with  other  procedures  regarding  changes  in  label 
requirements  or  the  cancellation  of  pesticide  registrations.  The 
term  "persons  adversely  affected"  is  identical  to  the  wording  in 
the  regular  suspension  procedure.   The  term  is  broad  enough  to 
allow  processors  to  represent  their  growers  in  requesting  such  a 
hearing. 

This  bill  is  by  no  means  a  solution  for  all  of  the  problems 
faced  by  s;>ecialty  crop  producers  under  FIFRA.  I  know  that  the 
Su33coinnittee  is  well  aware  of  these  problems,  and  I  support  your 
efforts  to  address  them. 

The  bill  would,  however,  protect  the  rights  of  all  farmers 
under  the  emergency  suspension  procedure.  Although  this 
procedure  has  rarely  been  used,  EPA  is  under  increasing  pressure 
to  complete  the  re -registration  of  over  400  chemicals,  and  may 
resort  increasingly  to  this  procedure. 

No  one  wants  an  unsafe  environment.   But  under  procedures 
that  weigh  risks  against  benefits,  we  must  be  sure  that  the 
information  on  both  sides  of  the  equation  is  accurate.  We  must 
also  ensure  that  those  whose  livelihoods  may  be  threatened  by 
administrative  actions  have  the  right  to  be  a  party  to  such 
actions . 
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TESTIHOHY  OF  MR.  MARLBHEE'-H.R.2271  THE  FEDERAL  PESTICIDE  PHOCRAHS 
IMPROVEMENT  ACT  OF  1987 


Mfoie  the  Subcommittee  on  Departmental  Operations.  Research  and 
Forsign  Agriculture  -  June  10,  1987 


Thank  you  Mr.  Chalrmsni  for  this  opportunity  to  testify  today  on 
U.K. 2271.  I  also  want  to  commend  our  colleagues,  Hr.  Craig,  Mr.  Bob 
Smith,  and  Hr.  Denny  Smith  for  their  efforts  on  this  important  issue. 

As  one  of  the  original  sponaora  of  the  bill,  I  would  like  to 
address  the  major  reason  that  this  measure  should  be  favorably  reported 
by  the  subconnittee  —  very  simply,  we  have  a  need  to  clarify  policy 
and  cut  through  red  tape  and  expenae  by  ending  the  duplication  of 
pesticide  research  by  Federal  agencies  which  is  required  under  some 
court  Interpretations  of  present  law. 

Firsti  the  Federal  agencies  involved  -  the  Bureau  of  Land 
Managsnnnt  tBLMI ,  the  Forest  Service,  the  Animal  and  Plant  Health 
Inspection  Service  and  others  -  will  not  be  required  to  duplicate 
research  that  has  already  been  done  by  the  Environmental  Protection 
Agency  (EPA).   We  have  too  much  government  as  it  is,  and  one  way  to  get 


Second,  these  agencies  will  be  allowed  to  apply  already  registered 
pesticides  as  long  as  they  are  used  for  their  proper,  specified  use. 
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Third,  the  cesearch  already  done  by  EPA  when  reqlataclng 
pesticides  will  be  able  to  be  uaed  by  refecence  in  any  other  Federal 
docunent  developed  in  compliance  with  the  National  Environmental  Policy 
Act  of  19G9  (HEPA). 

These  clarifications  are  urgently  needed.  A  Federal  court  has 
ruled  that  uncertainty  existing  about  the  effects  of  a  certain 
herbicide,  and  the  ban  that  the  court  placed  on  its  use,  applied  to  all 
other  herbicides  as  veil.  This  ruling  also  required  any  agency  wishing 
to  use  a  herbicide  to  duplicate  EPA  research  by  forcing  them  to  fully 
conduct  research  on  the  toxicological  effects  of  that  herbicide  on  man 

Hr.  Chairman,  my  real  interest  in  this  legislation  is  on  behalf  of 
the  thousands  of  farneES  and  ranchers  in  Montana  and  the  Hest.  He  have 
a  aerious  problem  with  noxious  weeds  spread  froB  Federal  and  state 
lands  to  private  lands  and  also  a  problem  of  noxious  weeds  on  Federal 
lands  leased  by  farmers  and  ranchers.   Canadian  thistle,  leafy  spurge, 
knapweed,  and  other  noxious  weeds  destroy  thousands  of  acres  of 
productive  farm  and  ranch  land  each  year.   Me  can't  wait  years  for 
environmental  impact  statements  when  these  pesticides  have  already  been 
tested  and  approved  by  the  nation's  environmental  watchdog  -  the  EPA. 

Currently,  the  EPA  researchs  the  effects  of  a  pesticide  prior  to 
its  registration  for  use.  Under  HBPA  and  these  court  rulings,  if  this 
chemical  is  used  on  public  lands,  it  must  be  retested  by  the  agency 
that  will  use  it,  duplicating  the  BPA  research,  in  addition  to  filing 
an  environmental  Impact  statement.   This  bill  will  in  no  way  change 
NEPA  requirements,  but  it  will  stop  the  unnecessary  duplication. 
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The  BPK  research  on  a  peaticid*  currently  costs  approxiaiately  $30 
Biillion  per  pesticide  and  takes  froa  seven  to  nine  years  to  complete. 
BLH  estimates  that  It  could  cost  an  additional  $5  million  and  five  to 
•even  more  yesTB  of  research  to  duplicate  this  research.   I  do  not 
believe  that  the  taxpayers  of  this  nation  are  willing  to  spend  this 
much  time  and  money  on  unnecessary  duplication.   Congress  did  not 
intend  that  Federal  agences  should  have  to  duplicate  EPA  research  vhen 
it  originally  passed  the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  {PIFRA) . 

This  bill  will  allow  our  Federal  land  sianagement  agencies  to  use 
their  money  for  their  true  function  of  aanaglng  our  land,  rather  than 
wasting  it  on  unnecessary  duplication  of  EPA  research.  Therefore.  1 
urge  ay  colleagues  to  aupport  H.H.  2271  and  our  efforts  to  clarify 
FIFRA. 

Ht.  ChaliBsn,  whils  v*  stc  on  this  (ubjact,  I  Hould  ki  ramlss 

the  ratulatloB  of  pestlcldo  and  fadbicidca  bsv*  on  our  film  and 
ranch  producers.  I  auat  say  that  it  wo  In  Contriss  arc  not  vory 
ciicful  Indeed,  wc  run  the  risk  tkac  hc  will  further  cilpplc  our 

woacB  of  AmcTican  atrlcultuie.   And  it  !■  not  only  the  [am  sector 
of  the  econony  which  ahould  be  coticerticd  about  Ehls  evei-cncroachlng 
fecB  of  Federal  regulation  and  control.   I  noted  recently  a  ■tecesent 
by  one  of  our  forner  Secietarle*  of  A|ttcultur*,  who  aeknowladiod 

BtlllEes  no  peatlcides  and  herbicldee  whataoaver.   Be  did,  however, 

w(  should  try  to  identify  Juat  aiactly  which  SO  bIIIIob  or  so  Amerlcaai 
we  would  like  to  see  atarva  Id  death. 
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STATEHENT  BY  E,  THOHAS  COLEMAN 

Hr.  cnoirmon,  i  am  pieosed  to  hove  tnis  opportunity  to  oppeor 
before  the  Department  Operotlons,  Reseorch  and  Foreign  Agriculture 
SuDconmittee  to  express  my  support  for  H.R.  163  thot  1  introduced 
on  January  7th.  I  was  pieosed  to  see  that  the  provisions  in  H.R. 
U63  were  included  in  H.R,  2163,  the  FIFRA  leglslotlon  thot  we  will 
be  conslOering. 

H.R.  463  has  two  key  provisions.  First  of  all.  it  provides 
improved  notlflcotlon  of  locol.  State,  ond  Federal  officials  of 
the  storoge  of  suspended  or  conceled  pesticides.  Secondly,  it 
provides  for  discretionary  inspection  by  the  Environmental 
Protection  Agency  of  such  storoge  focUltles. 

Last  fall,  ethylene  dioromide,  commonly  known  as  EDB,  mos 
discovered  leaking  from  one  goiion  ond  five  gollon  containers  In 
the  basement  of  a  warehouse  in  St.  Joseph,  Missouri.  The  leok  wos 
found  by  two  policemen  who,  while  investigating  a  possible 
burglary,  were  overcome  by  the  fumes  of  this  toxic  pesticide.  At 
the  time,  the  only  government  officials  who  knew  that  64,000 
gallons  of  EDB  were  stored  at  this  warehouse  were  employees  of  the 
EPA  Office  of  Pesticides  here  in  Washington.  Locol  fire  ond 
heolth  officials  were  unowore  of  the  presence  of  the  EDB, 
officials  of  the  Missouri  Department  of  Noturol  Resources  and 
Regionol  EPA  officials  did  not  know  of  the  locotlon  of  the  stored 
pesticide.  Hod  there  been  o  fire  at  this  warehouse,  the 
responding  firefighters  would  not  hove  known  thot  EDB  and  2,i,5-T, 
which  contains  dloxln,  were  stored  in  the  worehouse  and  thot  they 
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nad  0  cnemicQi  fire  on  their  hands.  A  fire  ot  this  warehouse 
CDuifl  nave  caused  serious  injury  ono  hofl  long-term  environmental 
consequences, 

EPA  will  soon  be  completing  its  review  of  over  600  octlve 
ingredients  used  in  pesticides,  EPA  foresees  suspending  several 
of  these  registrations,  wnicn  means  even  mare  pesticides  will  be 
ploced  m  storage  for  indefinite  periods  of  time. 

The  problem  wltn  putting  suspended  or  conceled  pesticides 
Into  storoge  is  tnot  the  containers  thot  pesticides  ore  stored  in 
for  sole  ore  not  designed  to  lost  for  long  periods  of  time.  For 
example,  the  containers  that  St.  Joseph  EDB  were  stored  In  were 
not  meont  to  lost  for  more  thon  one  year,  Since  EDB  is  o 
corrosive  moteriQi  and  It  had  been  sitting  in  these  containers  for 
over  three  years,  it  is  not  surprising  thot  many  of  these 
containers  were  found  leoklng. 

H,R.  U63  tokes  the  first  steps  in  closing  a  wide  gap  in 
federal  low  oy  providing  for  oversight  on  the  storage  of  suspended 
or  conceled  pesticides.  I  hove  consulted  with  the  EPA  on  the  text 
of  this  bill  and  they  believe  thot  this  Inltlotlve  provides  new 
mecnonlsms  whicn  ore  workable  and  would  neip  in  ensuring  thot 
suspended  and  conceled  pesticides  are  handled  sdfely. 

Hy  bill  requires  that  any  producer,  seller,  exporter, 
distributor  of  pesticides,  d  coimerclal  oppllcotor  or  pesticide 
testing  foclllty  that  has  possession  of  o  pesticide  which  has  hod 
Its  registration  canceled  or  suspended  must  notify  the 
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admin I St rotor  of  EPA  and  the  opproprlate  local  and  state  officials 
of  the  locotion,  type  ond  quantity  of  o  suspended  or  canceled 
pesticide  they  hdve  in  storage.  Included  is  the  requirement  tnot 
the  EPA  administrator  notify  the  reglohdl  office  with  Jurisdiction 
over  the  stored  suspended  or  canceled  pesticide. 

The  bill  dlso  outhorizes  the  EPA  to  inspect  focilitles  where 
canceled  or  suspended  pesticides  ore  stored.  Since  reporting  in 
one)  of  Itself  is  not  sufficient  to  ensure  the  sofety  of  people 
living  ond  working  neor  stored  suspended  or  conceled  pesticides,  1 
believe  thot  it  is  essential  to  give  the  EPA  the  dlscretlonory 
outhority  to  conduct  inspections  at  storoge  focilitles.  This 
outhority  should  be  invoked  in  coses  of  high  volumes  of  suspended 
or  canceled  pesticides  in  long-term  storage. 

fir.  Chairman,  1  was  pleased  that  you  ogreed  to  include  the 
provision  of  this  Dill  In  H.R,  2ii63  introduced  by  yourself,  Mr. 
Roberts  and  others.  I  sincerely  opprecloted  the  cooperotlon  I 
received  Idst  year  In  working  with  you,  Mr,  Roberts  and  your 
staffs  on  this  Issue.  I  hope  thot  we  con  move  ahead  this  session 
to  oddress  this  very  importont  issue. 

Once  again,  thonk  you  for  ollowing  me  to  testify  todoy  and  I 

look  forward  to  hearing  from  our  other  witnesses, 
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TESTIHOm  OF  HOHORABLB  MIKB  SYWAR,  CRKIRHAII 

ENVXROIMEKT,  BHERGV  AND  NATaftAL  ftSSOURCBS  SUBCXMWITTBB 

OP  THB  CONHITTBK  ON  GOVEIWMBNT  OPSRATIONS, 

HR.  CHMRKAH,  I  WAttT  TO  THAHK  1QU   POX  THIS  OPPORTUNITY  TO  ONCE 
MUItt  EXPRESS  MY  CONCERNS  ABOUT  THE  HEED  FOR  AHBNDHBNTS  TO  PIFHA 
(PBDBRAL  INSBCTICIOE.  FUNSICIDB  AND  ROOBNTICIDB  ACT).   THO  VBARS 
AGO,  I  TESTIFIED  BEFORE  THIS  SUBCOHNITTBE  ABOUT  NUHBR005  PESTICIDE 
PROGRAM  IHPROVDIEHTS  I  STRONGLY  BELIEVED  HERE  NEEDED  AT  THAT  TIKE. 
MY  RBCOMHBKDATIOMS  HERE  BASBD  LARGELY  UPON  THE  RESULTS  OF 
INVESTIGATIONS  COHDUCTED  BY  THE  SUBCOMMITTEE  ON  ENVIRONMENT,  ENERGY 
AND  NATURAL  RESOURCES,  WHICH  I  BAVB  THE  HONOR  TO  CBAIR. 

OUR  INVESTIGATIONS  EVIDENCED  SERIOUS  HEAKNESSBS  IN  BPA'S 
PESTICIDE  REGISTRATION  PROGRAM  —  PARTICULARLY  IN  THE  AREA  OP 
RBRBGISTRATIOH  ACTIVITIES.   IHORDIHATB  DELAYS,  BUREAUCRATIC  FOOT- 
DRAGGING  AND  AH  INABILITY  OR  UHHILLINGHESS  BY  AGENCY  OFFICIALS  TO 
MAKE  PINAL  DECISIONS  BAD  STAGNATED  THE  PROGRAM  AND  TRHARTED 
CONGRESSIONAL  INTENTIONS  TO  ENSURE  THAT  PESTICIDES  PRESENTLY  ON  THE 
MARKET  ARE  SAFE  AND  ACCEPTABLE  FOR  USB.   HE  ARE  ALL  PAINFULLY  AHARE 
OP  BPA'S  LIMITED  PROGRESS  TO  DATE  IN  THIS  AREA  AND  THB  MAGNITUDE  OF 
EFFORT  WHICH  RaiAIKS  AHEAD. 

CERTAINLY,  I  HAHT  TO  COMMEND  YOU  HR.  CHAIRMAN,  THE  RANKING 
MINORITY  MEMBER,  MR.  ROBERTS,  AND  OTHER  SUBCOtHITTBB  HBKBEHS  FOR 
ADDRESSING  THESE  CONCERNS  IN  THB  PIPRA  REFORM  PACKAGE  ADOPTED  BY 
THE  HOUSE  LAST  YEAR  AND  RECENTLY  REINTRODUCED.   t  BELIEVE  THAT  KBY 
PROVISIONS  IK  THB  BILL  --  ACCELERATING  PESTICIDE  SAPBTY  RBVIBMS, 
COLLECTING  REGISTRATION  FEES  AND  STREAMLINING  CAHCBLLATIOH 
PROCEDURES  —  MILL  ALL  CONTRIBUTE  INVALUABLY  IN  OUR  EFFORTS  TO 
RBESTABLISB  THB  CONGRESSIONAL  OBJECTIVES  INITIATED  IN  1973.   THB 
BOTTOM  LINE  HERB  IS  TBAI  ACTION  MOST  BB  TAKEN  TO  IMPROVE  PROTBCTIOH 
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POR    OUR   FARMERS,    CONSUMERS    AND   EHVIROHHBKT   PROM  THE  MIDB-SPREAD 
APPLICATION  OP   DANGEROUS   CHEMICALS   THAT   REMAIN  ON  THE  MARKET  TODAY. 

LET  MB  ALSO,    POR   THE   RECORD,    RBAPPIRH  MY  SUPPORT   POR  THB 
INCLUSION  OP   PROVISIONS   RELATING   TO  GROUNDWATER  PROTECTION,    CITIZEN 
RIGHT -TO- KNOW  AND   PUBLIC   PARTICIPATION.       AS  WE  BEGIN  ONCE  AGAIN  THE 
PROCESS   HRICH   HE  NEARLY  COMPLETED    IN  THE   99TH  CONGRESS,    THERE  ARE 
<»VtOU5LY  A   NUMBER  OF   HIGHLY   CONTENTIOUS    ISSUES   LEFT   DNRBSOLVS) 
PROM    LAST  YEAR'S   DEBATE. 

I    AM  VERY   CONCERNED   HOWEVER  THAT  ONE   PARTICULAR   ISSUE   HAS  NOT 
YET    RECEIVED  THE   ATTENTION    IT   DQIAHDS.       I    AM  REFERRING   TO  THE 
QUESTION  OP  MHO   PAYS    FOR  THE    INDEKNICICATION  AND  DISPOSAL  OF    BANNED 
PESTICIDES.      KB.    CHAIRMAN,     I    FIRMLY  BELIEVE  THAT  THIS   ONE   ISSUE 
MILL    HAVE  A   LARGER    IMPACT  ON   THE  SUCCESS   OF   PESTICIDE   REFORM  THAN 
ANY   OTHER  PROVISION   CURRENTLY   UNDER   DISCUSSION.       IT   DESERVES 
THOROUGH  AND  COMPREHENSIVE  CONSIDERATION   BY  THIS  COMMITTEE  AND   THE 
BOUSE. 

LAST  NOVEMBER,    MY    SUBCOmiTTBE   HELD  HEARINGS  TO  REVIEW  EPA'S 
EFFORTS  TO   DISPOSE  OP   EDB.       AS   YOU  KNOW,    EDB  MAS   PIR9T   SUSPENDED   IN 
19B3.       TO  THIS   DAY,    NONE  OF   THE   REMAIHIHG   EDB  STOCKS   HAVE  BEEN 
DISPOSED  OF.      OUR   INVESTIGATION   FOUND   THAT  SPA  HAS   AWARE  OF   EDB 
STORAOB  HAZARDS  AS   EARLY  AS    19B4,    BUT   FAILED  TO  TAKE   PRSCAOrKWART 
ACTION  AGAINST   LEAKING  CONTAINERS.       EPA  TOOK  THE  POSITION  THAT 
STORAGE  OF  A  BANNED   PESTICIDE  HAS   THE    RESPONSIBILITY  OF  TBOSB 
COHPAMIBS    HOLDING  THE  MATERIAL.       MB   FOUND  THAT   THE  COIFAHIES   DID 
NOT   WANT  THAT  RESPONSIBILITY   AND  HAD  NOT  ACTS}   RESPONSIBLY. 
THOOSANDS  OF  GALLONS  OF   BDB  HATBRJAL  HAS   LEAKED  AND  YET 
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MANUFACTURERS  HAVE  BEEN  PAID  MILLIONS  OF  DOLLARS  IK  TAXPAVER  MOHEY 
FOR  PRODUCTS  THAT  WERE  HOT  PROPERLY  HAINTAIHED  AND  HO  LOHGER  EXIST 

Kt    SUBCOHHITTBB  IS  CONTINUING  TO  INVESTIGATE  EPA- 5  EFFORTS  TO 
DISPOSE  OF  EDB  AND  THE  BROADER  ISSUES  OF  INDEHHIFICATION  AND 
DISPOSAL  COSTS  FOR  OTHER  BANNED  PESTICIDES  SUCH  AS  DIHOSBB.   HEAT 
HE  DO  KNOW  IS  THIS,   THE  ORIGINAL  EDB  DISPOSAL  COST  ESTIMATES  ARE  A 
FRACTION  OF  WHAT  THE  ULTIMATE  COSTS  HILL  BE.   OTHER  DISPOSAL  COST 
ESTIMATES  ARE  LIKELY  UNDERSTATED  AS  HELL.   THE  INDEHHIFICATION  AND 
DISPOSAL  COST  ESTIMATES  FOR  DINOSBB  ARE  ASTRONOMICAL  —  SBTHEEN  iSO 
AND  200  MILLION.   THEY  HAY  BE  UNDERSTATED. 

WHERE  ARE  TBESB  FUNDS  COMING  FROM?   THESE  COSTS  ARE  BEING  PAID 
FROM  PESTICIDE  PROGRAM  FUNDS  APPROPRIATED  FOR  OTHER  PURPOSES.   THE 
HBT  RESULT  IS  THAT  THE  INDEMNIFICATION  AND  DISPOSAL 
RESPONSIBILITIES  UNDER  CURRENT  LAW  ARE  CONSUMING  LIMITED  PROGRAM 
FUNDS  AND  TkRUTENINC  ERA'S  ABILITY  TO  CONDUCT  PESTICIDE  SAFETY 
REVIEWS.   INEVITABLY,  THE  COSTS  OF  GHERGBHCY  SUSPENSIONS  WILL  WEIGH 
INEQUITABLY  IN  THE  MINDS  OF  ERA'S  DECISION-MAKERS. 

MR.  CHAIRMAN,  WE  CAN  LEGISLATE  ALL  OF  THE  RBREGISTRATION 

Improvements  tfB  haht  to.  but  if  funds  are  hot  available  to 

IMPLEMENT  THE  IMPROVHIENTS  AMD  CONDUCT  THE  SAFETY  REVIEMS  THAT  ARE 
liOKG-OVERDUE,  OUR  EFFORTS  HILL  PROVE  FRUITLESS.  I  WOULD  THEREFORE 
URGE  THE  SUBCOieUTTBB  TO  GIVE  CAREFUL  AND  DUE  CONSIDERATION  TO  THE 
NEED  FOR  REFORM  OF  OUR  PRESENT  INDQ4NIFICATI0H  AND  DISPOSAL 
RESPONSIBILITIES.  I  BELIEVE  IT  IS  TIME  TO  RELIEVE  THE  TAXPAYER  OF 
TBBSE  BURDENS  AND  PLACE  THE  RESPONSIBILITY  AT  THE  DOORSTEP  OF  THOSE 
mo  HAVE  PROFITED  FROM  THE  SALE  »  PRODUCTif  THE  CHEMICAL 
MANUFACTURERS. 

I  AGAIN  THANK  YOU  FOR  YOUR  TIME  AND  LOOK  FORHARD  TO  WORKING 
WITH  COMMITTEE  MEMBERS  TOWARD  A  RESOLUTION  OF  THIS  IMPORTANT  ISSUE. 
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GROUNDWATER  PROTECTION  IH   lOHA 
BY  IOWA  STATE  REPRESENTATIVE  DAVID  OSTERBERG" 

PROTECTINO  GROUNDWATER  FROM  CONTAMINATION  Bt   HAZARDOUS  CHEMICALS 
STATE  ISSUE  POR  THE  LATE  1980'S.   lOHA  ADDRESSED  THIS  PROBLEM  BY 

:  A  COMPREHENSIVE  GROUNDWATER  BILL--HF  631,  IH  HAY  OF  I9B7. 

IN  1985,  THE  FIRST  MAJOR  STUDY  OF  IOWA  MUNICIPAL  HATER  SUPPLIES 
FED  BY  GROUNDWATER,  FOUND  THAT  HALF  THE  SYSTEMS  WERE  CONTAMINATED  WITH 
SYNTHETIC  CHEMICALS.   SUBSEQUENT  STUDIES  HAVE  SHOWN  THE  SAME  THING.   IN 
ADDITION,  THE  PROBLEM  OF  KITRATE  COHTAMIHATIOH  OF  HELLS  SEEMS  TO  BE 
HCWSENIHG. 

BECAUSE  IOWA  IS  SECOND  ONLY  TO  CALIFORNIA  IN  THE  USE  OP  PESTICIDES 
AND  SECOND  ALSO  IN  THE  USE  OF  NITROGEN  FERTILIZER,  IT  IS  HOT  SURPRISING 
THAT  OUR  UNDERGROUND  HATER  IS  CONTAMINATED  MAINLY  BY  FARM  PRACTICES. 
HOWEVER,  LANDFILLING  OF  SOLID  WASTE  AND  THE  STORAGE  OF  CHEMICALS  IH 
UNDERGROUND  TANKS  ALSO  LEAK  INDUSTRIAL  CHEMICALS  INTO  THE  GROUNDWATER. 

THE  RECENTLY  PASSED  lOHA  GROUNDWATER  PROTECTION  BILL  IS  UNIQUE. 
FIRST  IT  TAKES  A  MAINLY  HON- REGULATORY  APPROACH  TO  THE  PROBLEM.  FOR 
EXAMPLE: 

•GRANTS  HILL  BE  GIVEN  TO  COUNTY  LANDFILLS  TO  INSTALL  LEACHATE 

CONTROL  SYSTEMS,  TO  DO  MORE  MONITORING  OF  NEARBY  GROUHDHATER  AND 

TO  INCOHPOHATE  ALTERNATIVES  TO  LANDFILLING  HASTE  SUCH  AS  GARBAGE 
.  WASTE  HEAT  RECOVERY  AND  RECYCLING. 


^RESEARCH  ON  HOW  PESTICIDES  GET  FROM  FARM  FIELDS  INTO  WATER 
SUPPLIES  IS  TO  BE  COMBINED  WITH  HUNDREDS  OF  FIELD-SIZED  PLOTS 
HHICH  HILL  DEMONSTRATE  REDUCED  CHEMICAL  APPLICATIONS  AND  REDUCED 
TILLAGE.   HE  EXPECT  TO  SHOH  FARMERS  THAT  LESS  APPLICATION  AND  MORE 
CAREFUL  APPLICATION  OF  FARM  CHEMICALS  CAN  BRIKG  AN  ECONOMIC 
BENEFIT  WHILE  PROTECTING  GROUHDHATER. 
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■TOXIC  CLEANUP  DAYS  WILL  BE  SET  TIP.   THESE  ARE  SPECIFIC  DAYS,  WHEN 
IOWA  CITIZENS  CAN  BRING  HOUSEBOLD  CLEANERS,  PAINTS,  OLD  PESTICIDES 
AND  WASTE  OIL  TO  A  CENTRAL  LOCATION  POR  PROPER  DISPOSAL  AT  STATE 
EXPENSE.   THIS  WILL  KEEP  SOME  HAZARDODS  WASTE  OUT  OF  LAHDPILLS. 


i  CENTERS  HILL  BE  ESTABLISHED  AT  EACH  OP  THE  THREE  STATE 
UNIVERSITIES  TO  STUDY  SUSTAINABLE  AGRICDLTUne,  THE  BEALTH  EFFECTS 
OP  COWTAKIHATED  DRINKING  HATER  AND  PROPER  HANDLING  AND  DISPOSAL  OF 
CHEMICALS. 

H8ILE  HOST  OF  THE  BILL  DEPENDS  ON  I0HAH3  VOLUNTARILY  CBANGING  TBB 
HAY  THEY  HANDLE  CHEMICALS,  THERE  IS  A  REGULATORY  COMPONENT  TO  THE  BILL, 
INCLUDING  INCREASED  TESTING  AND  TRAINING  POR  ALL  HHO  APPLY  PESTICIDES. 
ALSO,  MORE  STAFF  IS  ADDED  TO  THE  DEPARTMENT  or  NATURAL  RESOURCES  (DNR) 
TO  ENFORCE  EXISTING  LANS  AND  REGULATIONS. 

IN  IOWA,  WE  CHOSE  A  NON -REGULATORY  APPROACH  BECAUSE  HE  COULD  AVOID 
INDUSTRY  PRESSURE  TO  ADOPT  FEDERAL  CONTAMINATION  STANDARDS.   HE  BELIEVE 
ADOPTING  STANDARDS  MOULD  HAVE  ALLOWED  SIGNIFICANT  CONTAMINATION  TO 
OCCUR  BEFORE  ACTION  COULD  BE  TAKEN.   THE  GOAL  OP  OUR  BILL  IS  NO  FURTHER 
DEGRADATION  OF  GROUHDNATER. 

THE  SECOND  UNIQUE  FEATURE  OF  THE  BILL  13  ITS  SOURCE  OF  FUNDING. 
OF  THE  $12  MILLION  PER  YEAR  TO  BE  SPENT  ON  GROUNDWATER  PROTECTION,  801 
COMES  FROM  USER  FEES  ON  THOSE  PRODUCTS  MOST  LIKELlf  TO  CAUSE 
CONTAMINATION  OF  GROUNDWATER.   FOR  EXAMPLE: 

ITHE  STATE  PESTICIDE  REGISTRATION  FEE  IS  INCREASED  FROM  THE 

PRESENT  $20  PER  PRODUCT  TO  A  SALES-BASED  TAX.   HAmjFACTURERS  HILL 
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HOM  PAY  A  FEE  WHICH  VARIES  FROM  $250  TO  S300D  FOR  EACH  OP  THE  6000 
PESTICIDES  REGISTERED  FOR  SALE  IN  TRE  STATE.   FARMERS  HILt  ?M   A 
FEE  OF  75  CENTS  PER  TON  OF  NITROGEN  FERTILIZER  THEV  USB. 

•RETAILERS  HHO  SELL  CERTAIN  HAZARDOUS  BOUSEHOLD  PRODUCTS  MUST  PAY 
AN  AKNUAL  FEE  OF  $25  FOR  THAT  PRIVILEGE.   THIS  FEE  PROVIDES  SI 
HILLIOH  FOR  THE  TOXIC  CLEANUP  DAYS  P 


*THE  CURRENT  STATE  LANDFILL  TAX  OF  35  CENTS  PER  TON  IS  BOOSTED  TO 
SI. 50  PER  TON.  THE  FEE  HILL  CONTINUE  TO  INCREASE  BY  50  CENTS  PER 
YEAR  TO  A  MAXIMUH  OF  S3-50  PER  TON.   THIS  HARES  ALTERNATIVES  TO 
LAHDFILLIHG  MORE  ECONOMICALLY  ATTRACTIVE.   IT  INCREASES  THE  COST 
OF  LANDFILLING  WHILE  IT  GIVES  LANDFIL  OPERATIONS  MONEY  TO 
IMPLEMENT  ALTERNATIVES  TO  BURY 


'OWNERS  OF  UNDERGROUND  TANKS  OF  1100  GALLONS  CAPACITY  HILL  PAY  AN 
ANNUAL  FEE  OF  $1S  PER  TANK.   THE  HONEY  HILL  ALLOW  FOR  MORE  DNR 
INSPECTION  AS  WELL  AS  FOND  A  STUDY  ON  TEE  LIABILITY  PROBLEMS  OF 
TANK  OWNERS. 

WE  PREDICT  GROUNDWATER  HILL  BE  ON  THE  LEGISLATIVE  AGENDA  IN  HOST 
STATES  IN  THE  NEXT  FEW  YEARS.   HE  RECOMMEND  TO  STATES  THE  lONA  APPROACH: 
PROGRAMS  THAT  TAX  PROBLEM  CHEMICALS  IN  ORDER  TO  PAY  FOR  AND  ENCOURAGE 
ALTERNATIVE  WAYS  OF  USING,  STORING  AND  DISPOSING  OF  CHEMICALS,   I  HOPE 
YOUR  COMMITTEE  HILL  NOTE  THAT  STATES  ARE  COMING  TO  GRIPS  HITH  THIS 
PROBLEM  AND  ALLOH  US  LATITUDE  IN  SETTING  OUR  OWN  AGENDAS  HHILE  YOU 
STRIVE  TO  PROTECT  THE  NATION  AS  A  WHOLE  FROM  THE  PROBLEMS  ASSOCIATED 
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HITS  THE  USE  OF  PESTICIDES. 

* 'REPRESENTATIVE  DAVID  08TEHBEHC  IS  CSAIRPEBSON  OP  THE  AGRICULTURE 
COHHITTEE  IN  THE  lOHA  HOUSE  OF  REPRESENTATIVES  AND  SERVES  OH  THE  ENERGY 
AND  ENVIRONMENTAL  PROTECTION  COKNITTEE, 
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TESTIMONY 

OF  THE 
NEM  YORK  STATE  DEPARTMENT  OF  ENVIRONHEHTAL  CON5E 
MARILVN  H.  DUBOIS 
CHIEF,  BUREAU  OP  PESTICIDE  HANAGEHENT 

Good  morning.   Hy  name  is  HariLyn  H.  I 
Chief,  Bureau  of  Pesticide  Honogement.   I  i 
York  State  Department  of  Environmentnl  Conservation  at  today's 
hearing.   The  Department  ia  the  State  lead  agency  for  pesticides, 
and  exercisea  primary  FIFRA  enforcement  jurisdiction  under  a 
delegation  from  the  U.S.  Environmental  Protection  Agency  (EPA). 

The  Department  appreciates  the  opportunity  to  address  the 
Subcommittee  on  the  subject  of  FIFRA  reauthorization.   The 
reauthorization  of  FIFRA  should  be  a  major  priority  for  Congress 
in  1987.   The  principal  elements  of  both  bills  addressing  re- 
registration  of  pesticides,  reviev  of  inert  ingredients  in 
pesticide  formulations,  and  groundwater  protection  are  extremely 
important  to  upgrade  the  Nation's  pesticide  program,  and  should 
be  incorporated  into  a   bill  passed  by  this  Congress.   However,  w« 
believe  that  the  1986  Senate  bill  5.  2792  is  highly  preferable  to 
the  House  version  of  1986,  H.R.  2182,  because  it  authorizes  the 

The  Department  understands  that  the  Subconrnittee  will  be 
considering  H.R.  2463  which  is  identical  to  last  y«ar's  FIFRA 
bill,  except  that  it  does  not  contain  provisions  for  uniform 
tolerances,  patent  term  restoration  for  pesticide  products  and 
farmer  liability  for  pesticide  use.  Although  Chairman  de  la 
Garza's  bill  is  an  excellent  starting  point,  there  are  several 
modifications  we  would  suggest. 

Tolerances  for  Agricultural  Commodities 

New  York  State  opposes  any  amendments  to  FIFRA  which  would 
restrict  the  states'  rights  to  establish  tolerance  levels  in  or 
on  foods.  States  have  the  responsibility  and  either  have  or  can 
acquire  the  technical  capability  to  conduct  these  activities  to 
protect  the  health  and  saEety  of  their  citizens.  Requiring 
uniform  residue  tolerances  will  not  guarantee  that  our  food 
supply  will  be  "safe".  It  will  only  guarantee  that  the  residue 
levels  are  deemed  acceptable  by  the  EPA  on  a  nation-wide  basis. 

We  do  not  believe  that  the  existing  statute  which  allows 
states  to  adopt  stricter  standards  has  led  to  the  creation  of 
jurisdictional  barriers  which  have  prohibited  national  marketing. 
The  nature  of  the  states'  authority  has  resulted  in  the  use  of 
the  authority  only  in  situations  which  demanded  extreme  action. 

Such  circumstances  only  serve  to  point  out  the  importance  of 
the  states'  authority  to  establish  more  restrictive  tolerance 
levels  where  the  risks  associated  with  a  given  exposure  from  a 
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residue  an  food  have  been  evaluated  and  deemed  unaccsptably  high. 
Furthermore,  the  existing  authority  provides  a  useful  review 
process  which  helps  to  ensure  that  the  food  supply  is  as  risk- 
free  as  Is  practical. 

One  example  of  New  Vork's  efforts  to  ensure  minimization  of 
health  rislcs  is  its  action  addressing  daminozide,   DOH  reviewed 
data  on  carcinogenicity  of  daminozide  and  UDHH,  a  breakdown 
product  of  daminozide,  and  concluded  that  when  all  studies  are 
examined  together,  the  data  are  sufficient  to  show  that 
daminozide/UDHH  is  an  animal  carcinogen.   EPA,  in  reviewing  the 
same  data,  proposed  to  prohibit  use  of  daminoiide  but,  responding 
to  comments  by  EPA's  Scientific  Advisory  Panel,  concluded  that 
the  data  were  not  sufficient  to  demonstrate  that  daminozide/UDHH 
is  carcinogenic.   Therefore,  modified  use  of  daminozide  is  being 
continued  while  additional  testing  is  being  conducted, 

Similarly,  New  Vork  State's  interpretation  of  data  on 
ethylene  dibromide  (EDB)  differed  from  EPA's  because  1)  of 
differences  in  food  consumption  data,  especially  for  children,  2) 
the  combined  exposure  for  air,  water  and  food  were  examined 
together,  and  31  the  potential  for  adverse  reproductive  effects 
was  examined  in  addition  to  the  potential  Cor  carcinogenic 
effects.   Consequently,  New  York  State  established  lower  state 
tolerance  levels  than  those  adopted  by  EPA. 

Furthermore,  i£  states  ace  restricted  from  indirectly 
^.establishing  permissible  residue  levels,  this  could  be 
interpreted  to  limit  the  states'  rights  to  adopt  more  restrictive 

In  summary,  the  overriding  issue  should  be  to  provide  as 
safe  aa  possible  food  supply  to  consumers,  and  where  additional 
action  is  demonstrated,  over  and  above  federal  limitations,  the 
states  should  be  free  to  take  action  to  ensure  this  goal.   States 
must  retain  the  flexibility  to  respond  to  unique  local  situations 
which  occur  due  to  types  of  crops  grown,  level  of  pesticide  use, 
non-food  enposures  and  other  factors. 

:  Protection 


Hew  York  State  believes  that  a  groundwater  protection 
program  must  be  directed  toward  preventing  contamination 
rather  than  responding  to  contamination .   There  is  no  doubt  tha 
prevention  is  environmentally  and  economically  the  preferable 
direction  to  take.   Both  EPA's  proposal  for  Agricultural 
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First,  the  bill  should  be  amended  to  require  EPA  to  develop 
immediate  reconmendat ions  and  standards  Eor  alternative 
strategies  for  pesticide  use.   These  strategies  should  include 
non'Chemlcal  alternatives,  such  as  cultural  management  practices! 
chemical  alternatives  which  are  less  mobile  In  soil  and  less 
likely  to  migrate  to  groundwater!  integrated  pest  management 
programs  which  minimize  use  o£  chemicals  and  other  nlternatiives. 
This  effort  will  likely  require  additional  financial  resources 
either  through  fee  increasea  or  direct  appropriations  from 
Congress.   However,  funding  for  these  strategies  will  undoubtedly 
pay  off  in  the  long  run  by  avoiding  groundwater  contamination 
which  will  be  enormously  expensive  to  remediate. 

Our  second  concern  is  the  'groundwater  residue  guidance 
level",  (GRGL)  the  basis  for  EPA  and  ultimately  State  response  to 
groundwater  contamination.   Pesticide  management  considerations 
or  requirements  implemented  only  upon  occurrence  of  contamination 
at  or  above  the  GRGL  is  a  late  response  especially  if  the  GRGL  Is 
set  at  a  critical  water  quality  standard.   The  contamination  may 
already  be  too  high  and  pesticide  management  should  actually  be 
implemented  earlier  to  prevent  critical  contamination.   H.R.  2463 
allows  setting  the  GRGL  at  the  Maximum  Contamination  Level  (MCL] 
if  it  exists.   Few  states  are  likely  to  use  action  levels  below 
the  GRGL.   Therefore,  it  is  extremely  important  that  GRCL's  be 
set  lower  than  the  Federal  Drinking  Hater  MCL,  unless  the  HCL  is 
set  at  or  near  detection  limits,  to  improve  our  chances  of 
preventing  contamination  crises  with  pesticide  management 
approaches . 

A  third  concern  is  the  bill's  monitoring  program 
requirements.   The  monitoring  programs  which  are  the  basis  for 
identifying  the  need  for  pesticide  management  and  action  on  such 
pesticides  causing  contamination  must  not  be  exclusively  or 
primarily  based  an  drinking  water  wells.   Shallower  wells  and 
other  groundwater  monitoring  wells  are  more  useful  indicators. 
Reliance  on  drinking  water  wells  tends  to  be  a  late  response 
approach.   Furthermore,  states  should  be  notified  iimied lately  of 
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Although  pesticid*  management  and  pesticide-specific 
response  should  be  geographically  based  oq  such  factors  as  soils, 
climate,  etc.,  the  EPA  strategy  and  H.R.  2463  both  limit 
prevention  measures  to  sites  where  the  threat  already  exists. 
This  late  response  approach  only  addresses  locales  which  have 
been  critically  contaminated.   Even  expanding  the  response  to 
locales  with  identical  environmental  conditions  does  not 
recognize  that  pesticide  leaching  is  not  caused  by  a  unique  set 
of  factors;  it  may  occur  in  diverse  conditions. 

Mhen  pesticides  are  determined  to  have  leached  into 
groundwater  or  to  have  the  capability  for  leaching,  concrete 
preventive  limitations  on  the  use  of  such  products  is  needed. 
Both  the  EPA  strategy  and  H.R.  2482  need  much  stronger 
prohibitions  on  the  use  of  pesticides  which  are  known  to  leach  to 
groundwater.   Label  language  which  cautions  applicators  to  avoid 
using  these  pesticides  in  areas  where  contamination  to 
groundwater  is  likely  to  occur  or  in  areas  with  shallow 
groundwater  is  unenforceable  and  does  little  to  protect  this 
important  resource.   Pesticide  applicators  have  little  or  no 
knowledge  regarding  depth  and  location  of  groundwater  resources. 
What  does  a  caution  which  suggests  avoid  using  in  a  manner  which 
may  contaminate  groundwater  mean?   The  label  should,  at  the 
least,  contain  use  directions  and  application  concentrations 
which  specify  reduced  application  rates  in  areas  of  potential 
groundwater  contamination  and  further  indicate  whether  reduced 
application  rates  will  affect  the  product's  efficacy. 

!  aggressive  in  detsi 


The  issue  of  indemnification  of  agricultural  pesticide  users 
has  been  proposed  in  previous  FIFRA  legislation.   H.R.  2463 
should  be  amended  to  exempt  farmers  from  liability  when  using 
pesticides  in  a  proper  manner  according  to  label  directions  as 
provided  in  last  year's  bill,  only  if  they  have  been  trained  end 
certified  in  pesticide  use;  and  to  provide  adequate  penalties  for 

Governor  Cuomo  has  proposed  state  legislation  which  would 
•xempt  farmers  from  damages  or  remediation  costs  incurred  as  a 
result  of  groundwater  contamination  caused  by  the  lawful  and  non- 
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negligent  use,  storage  or  dispoaal  o£  pesticides.  The  bill  also 
amends  the  existing  enforcement  provisions  for  pesticides  in  ths 
Environmental  Conservation  Law,  iqigrsding  the  private  (farmer) 
applicator  misuse  of  general  use  pesticides  from  a  violation  to  a 
misdemeanor,  thereby  increasing  penalties  for  such  offenses.   The 
bill  also  requires  farmers  to  be  certified  pesticide  applicators 
in  order  to  qualify  for  the  exemption  from  liability.   This 
certification  requirement  would  make  farmers  subject  to  our 
pesticide  recordkeeping  duties. 

Such  conditions  are  important  to  consider  in  the  development 
of  any  Indemnlf ication  of  farmers  at  a  federal  level.   Farmers 
should  be  able  to  demonstrate  by  virtue  of  certification  training 
and  proper  recordkeeping  that  they  have  properly  applied 
pesticides  which  may  have  migrated  to  groundwater. 

The  Governor's  bill  doss  not  affect  the  existing  standard  of 
liabllltyt  therefore,  manufacturers,  wholesalers,  retailers, 
applicators  and  persons  other  than  fanners  who  are  in  the  chain 
of  distribution  would  remain  liable  for  damages  and  remediation 
costs  to  the  extent  now  provided  under  current  law. 

The  Department  of  Environmental  Conservation  has  adopted  an 
enforcement  policy  document  for  the  pesticide  program,  which 
establishes  minimum  penalties  for  violations  and  priorities  for 
enforcement.   A  copy  of  this  document  Is  provided  to  the  Ccnmlttee. 

Data  Disclosure  to  States 

We  urge  the  Committee  to  retain  the  provisions  of  last 
year's  bill  regarding  the  disclosure  of  registration  information 
to  the  States.  The  provisions  allow  EPA  to  disclose  such  data  if 
the  State  has  the  same  protection  for  proprietary  Information  as 
EPA.  It  Is  important  for  States  to  have  access  to  such 
Information  if  necessary  for  their  product  registration  process. 
The  information  should  also  be  provided  on  a  timely  bssis,  so  as 
not  to  unncecessarlly  delay  a  decision  In  the  State  registration. 

Neurotoxic  and  Behavioral  Effects  of  Pesticides 

provision  of  K.R.  2463  which, 
research  to  develop  methods 
for  testing  of  neurotoxic  and  neurobehavioral  effects  of 

pesticide  formulations.   It 
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Is  essential  active  and  inert  ingredients  of  pesticides  be  tested 
for  their  neurotoxic  and  behavioral  effects.   New  Yorlt  has  a 
otgnificant  agricultural  industry  and  we  are  concerned  for  the 
possible  neurotoxic  and  behavioral  effects  on  farmers, 
farmworkers  and  other  persons  exposed  to  pesticides. 
Additionally,  pesticides  are  used  routinely  by  commercial 
pesticide  applicators  and  homeowners  around  residences  and  other 
structures  occupied  by  workers.   In  the  interest  of  the  health 
and  safety  of  its  citizens,  New  York  believes  that  such  testing 
of  pesticide  active  and  inert  ingredients  must  be  mandated. 

Product  Indemnification 

EPA  has  proposed  the  elimination  of  the  indemnification 
provision  of  FIFRA,  which  places  the  cost  of  disposing  of 
suspended  pesticides  on  the  agency.   This  provision  has  resulted 
in  delays  in  returning  pesticides  which  have  been  suspended,  for 
example  2,4,5-T,  for  years  and  creates  financial  pressure  on  EPA 
to  allow  continued  use  of  existing  stocks  in  cases  where  use 
should  be  immediately  stopped  by  product  suspension.   The  cost  of 
returning  and  properly  disposing  of  suspended  pesticides . should 
be  borne  by  the  industry. 

Hotification 


H.R.  463,  introduced  by  Mr-  Coleman  of  Missouri.   This  bill  would 
require  pesticide  producers,  registrants,  experimental  use  permit 
holders,  exporters  or  persons  holding  cancelled  or  suspended 
pesticides  to  notify  both  ePA  and  relevant  State  lead  agencies  of 
the  quantity  and  location  of  all  pesticides  being  held  by  such 
entitles.  Hew  York  has  repeatedly  encountered  problems  in  recent 
years  with  leaching  pesticides  which  were  suspended,  cancelled  or 
held  for  export,  the  existence  of  which  was  unknown  to  us  until 
the  leak  occurred.   In  some  instances  hazardous  materials 
response  teams  have  been  required.   This  notification  requirement 
would  enable  states  to  be  better  prepared  for  chemical 
emergencies,  and  we  urge  its  adoption. 

I  appreciate  the  opportunity  to  share  the 
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TESTIMONY  OF 

ROBERT  ABRAMS,  ATTORNEY  GENERAL 

OF  THE  STATE  OF  NEW  YORK 

DELIVERED  BY  MfiBTHfi  HcCABE 

ASSISTANT  ATTORNEY  GENERAL 

NEW  YORK  STATE  DEPARTMENT  OF  LAW 

BEFORE 

.  HOUSE  OF  REPRESENTATIVES  CC»1MITTEE  ON  AGRICULTURE 
SUBCOMMITTEE  ON  DEPARTMENT  OPERATIONS, 
BESEARCC  AND  FOREIGN  AGRICULTURE 


Under  present  law,  the  federal  government  has  a  clear 
obligation  to  set  mininnm  standards  for  the  presence  of  chemical 
r«BidueE  In  and  on  food,  while  states  remain  free  to  establish 
i>ore  stringent  standards.  In  reauthorizing  FIFRA,  Congress  must 
preserve  this  balance  of  regulatory  coverage. 

The  benchmark  from  which  the  validity  of  the  new  law 
should  be  measured  ds  neither  the  cMmnercial  convenience  of 
those  growing,  shipping  and  marketing  agricultural  commodities 
which  move  in  a  national  market,  nor  a  reflexive  insistence  on 
'state's  rights'  above  all.   Rather,  in  the  face  of  the  known 
and  suspected  hazards  which  chemical  residues  on  food  pose  to 
the  food-consuming  public.  Congress  must  strike  a  balance 
between  national  uniformity  on  one  hand  and  state  authority  on 
the  other,  realizing  that  neither  one  is  an  end  in  itself.  Host 
broadly,  the  ultimate  goal  could  be  described  as  the  achievement 
of  a  wholesome  food  supply  efficiently  produced  and  distributed. 
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More  precisely,  neither  the  Supremacy  Clause  nor  the 
Comnerce  Clause  should  permit  Congress  to  ignore,  at  this  late 
date,  the  magnitude  and  seriousness  of  scientific  concern  for 
the  elevated  health  risks  posed  by  exposure  to  chemical  residue 
on  food,  both  raw  and  processed.   This  is  particularly  true  in 
light  of  recent  sweeping  critiques  and  self-evaluations  of  and 
by  the  federal  regulatory  agencies  charged  with  setting  and 
enforcing  pesticide  residue  tolerances  in  and  on  foods.  For 
example,  in  its  report,  "Unfinished  Businessl.  A  Comparative 
Assessment  of  Environmental  Problems,"  released  by  the  Environ- 
mental Protection  Agency  in  February  of  this  year,  EPA  ranked 
exposure  to  pesticide  residue  in  food  the  number  three  cancer 
risk  for  Americans,  behind  only  occupational  exposure  to  toxics 
and  exposure  to  indoor  radon  gas.  Likewise,  the  even  more  recent 
report  from  the  National  Academy  at   Sciences  estimated  that  such 
exposure  causes  20,000  excess  cancer  deaths  each  year,  a  number 
exceeded  only  by  cancer  deaths  attributed  to  smoking. 

In  the  face  of  such  real  and  perceived  health  risks,  the 
public  does,  and  should,  look  to  both  the  federal  and  state 
governments  for  protection.  In  Hew  York,  as  in  many  other  states, 
state  government  protection  of  the  public  health  is  guaranteed 
in  our  state  constitution  as  well  as  the  Public  Health  Law.  The 
Attorney  General  is  charged  by  the  provisions  of  the  Executive 
Law  to  protect  public  safety. 

Hhile  states  lack  the  authority  to  deal  with  issues  like 
international  commerce,  they  can  provide  important  resources  to 
assist  in  the  overall  national  effort  to  assure  the  purity  of 
the  food  supply.  Congress  should  respect  the  responsibility 
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states  have  to  protect  their  citizens  from  harm.  Pre-emption 
is  out  of  the  question  irtien  the  health  and  safety  of  our 
citizens  are  at  stake. 

Last  year  the  State  of  New  York  joined  environmental 
groups  and  concerned  citizens  in  petitioning  EPA  to  establish 
a  zero  tolerance  in  food  for  the  pesticide  daminozide,  or 
Alar,  which  has  conmionly  been  used  as  a  growth  regulator  on 
apples  and  other  fruits.  New  York  was  concerned  because  test 
data  indicated  that  daminozide  and  one  of  its  by-products,  UDHR, 
were  possible  carcinogens.  This  threat  was  especially  disturbing 
since  infants  and  children  consume  large  amounts  of  apple  juice 
and  apple  sauce  and  they  are  more  sensitive  to  carcinogens  in 
general  than  adults.   EPA  denied  our  petition,  leaving  daminozide 
on  the  market  while  testing  continues.  We  are  appealing  this 
denial   to  the  United  States  Court  of  Appeals. 

New  York  strongly  prefers  that  EPA  take  uniform  national 
action  to  protect  consumers.   If  New  York  is  forced  to  ban 
daminozide  on  its  own.  New  York  growers  will  be  put  at  a 
competitive  disadvantage  compared  with  growers  in  other  states. 
Massachusetts,  however,  has  chosen  to  set  its  own  tolerances 
rather  than  wait  for  EPA  to  act.  Either  recourse  must  remain 
available  to  states.   New  York  State's  experience  with  chlordane, 
a  termiticide,  though  not  a  food-use  pesticide,  is  another 
compelling  example  of  why  states  must  remain  free  to  respond  to 
urgent  and  perhaps  unique  local  conditions  in  regulating  pesti- 
cides. In  the  face  of  this  disturbing  federal  record.  Congress 
must  not  in  any  way  pre-empt  New  York  and  other  states  fioax 
acting  to  protect  their  citizens  from  known  hazards  in  the 
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marketplace. 

Some  proposed  araendiaents  to  PIFRA  would  rastrict  th« 
states'  ability  to  keep  foods  containing  dangerous,  often 
cancer-causing  chemicals  out  of  their  supemarkets.  More 
stringent  state  laws  or  regulatory  actions  must  not  be  pre- 
empted. Me  urge  this  Congress  to  reauthorize  FIFRa,  as  the 
re-reqistration  provisions,  for  example,  are  beyond  doubt  long 
overdue.  But  allow  the  states  to  set  pesticide  residue  tolerances 
when,  exercising  regulatory  restraint  and  scientific  caution, 
and  guided  by  our  non-delegable  duty  to  protect  the  public 
health,  we  feel  we  must.  Let  federal  regulation  of  pesticide 
tolerances  In  food  remain  a   floor,  not  a  ceiling. 
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REPRBSBHTATIVE  BJUIBARA  BOXER  BEFORE  TBE 

RESEARCH  AMD  POREIGH  AGRICQLTgRE  SUBCOKKITTEE 
JUNG-10,  1987 
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tegiiteced  chlocdana  levels  ID  cines  higher  than  quidellnes  froa  the 
Haclonal  Acadeny  at   Sciences. 

He.  Cbairman,  theie  ia  no  antidote  foe  cyclDdiene  polaoning. 
Once  cyclodienea  get  into  the  enviionnent,  it  ia  extcenely  dlflleule 

EPA  conaideca  the  cyclodienea  probable  calcinogens.   They  poiaon 
Che  central  nervous  systen  and  have  bean  aaaociatad  uitti  aevere 
headaches,  emotional  and  behavioral  changas,  nemoiy  loaa,  nuscle 
weakness,  aeizuces  and  convulsions.   In  addition,  these  chemicals 
are  toxic  to  the  liver  and  ara  excreted  in  the  Bilk  oC  nuialng 
,  CbuB  exposing  developing  Infants  t 


EPA  baa  pconulgated  cegulBtions  ceatricting  Che  use  of  chlordane 
termiciclde  products  to  ceitified  applicaCoca.  Bfh   nalntaina  that 
cyelodiene  contamination  of  honea  ia  aolely  a  pcoblH  of  nlauae  and 
nlaapplication.   The  Agency  contends  that  cestcictlng  application  of 
these  chenicals  to  cectified  and  trained  pcofeaalonala  will  reduce 

He.  Chairman,  let  ne  point  out  that  leatiictlng  the  uae  of 
chloidane  to  cectified  applicatocs  does  not  (1)  reduce  the  health 
risks  due  to  exposuca  to  chlocinated  cyclodienea  and  {2)  elininate 
the  [lak  oC  Biaappiication  of  chlotdane  and  the  cisk  of  chlordane 
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entering  stcuetuia*  thcough  cracks  and  vaid>  in  Btiuctuial  walls. 
In  £act,  pcelininacy  findings  fion  BFA'*  Indoor  all  diDniborlng  study 
■how  that  chlordane  can  contaminate  the   ait,  even  when  it  has  been 
properly  applied. 

New  XoTk,  HiBsachusetts  and  four  foreign  countries  (Sweden, 
Finland,  Japan  and  TucKay)  have  banned  chlordane.  nlnnesota  just 
recently  passed  a  law  banning  chlordaner  the  law  become*  effective 
August  Ist  of  this  year.   I  think  it  is  time  to  recognite  the 
serious  health  and  environmental  eCCects  posed  by  continued  use  of 
chlordane  and  the  other  cyclodienes.   He  have  to  take  action  to 
eliminate  the  risk  oC  future  exposures  to  these  cheBlcals. 

1  have  sent  a  letter  to  EPA  Administrator  Lee  Thomas  outlining 
ny  concerns  about  continued  use  of  cyclodtene  products.   I  have 
asKed  lilm  to  immediately  suspend,  on  an  emergency  basis,  Che 
registrations  of  all  pesticide  products  containing  chlordane, 
beptachlor,  aldrin  and  dieldrin  and  to  seriously  consider 
pernanencly  canceling  the  registrations  of  these  pesticides. 
Tbicty-aeven  of  my  colleagues  signed  this  letter  with  me. 

In  addition,  Henry  waxman  and  I  have  introduced  legislation 
which  would  make  it  unlawful  to  release  chlordane,  beptachlor, 
aldrin  or  dieldrin  into  the  air  tor  control  of  termites.   This 
legislation,  B.R.  2S32,  introduced  last  week  pertains  bath. to  the 
anblant  air  and  the  air  within  any  s 
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TESTIHONY  BY  DR.  JACK  D.  EARLY, 
PRESIDENT,  NATIONAL  AGRICULTURAL  CHEMICALS  ASSOCIATION, 

Before  the  Subcommittee  on 

Department  Operations,  Research  and  Foreign  Agriculture 

of  the  House  Connnittee  on  Agriculture 

June  10,  1987 


I  recall  the  hearing  the  DORFA  subcommittee  had  on  PIPRA 
amendmenta  last  year.   You  heard  then  from  many  of  the  same 
witnesses  that  will  appear  today  and  next  week.   He  sat  here  in 
uniform  agreement  with  the  Campaign  for  Pesticide  Reform,  a 
coalition  of  over  40  environmental,  labor,  and  consumer  inter- 
est groups. 

I  regret  to  say,  today,  we  are  no  longer  together.  The  single 
clear  call  for  FIFRA  reform  which  you  heard  last  year  from  CPR 
and  HACA  is  gone.  I  wish  to  emphseize  at  the  outset  that  this 
is  not  the  choice  of  our  industry.  He  stand  by  the  agreement 
which  you  reached  last  year  and  are  gratified  that  you,  Mr. 
Chairman,  and  members  of  the  Subcommittee  also  believe  that  the 
FIFRA  reform  bill  passed  last  year  still  represents  a  fair  and 
meaningful  compromise. 

I  would  like  to  speak  to  this  theme.   I  will  be  brief. 

Last  year  our  industry  labored  constructively  with  Congress  and 
all  comers  to  fashion  fair  and  responsible  amendments  to  the 
law  by  which  we  live.   He  made  many  significant  concessions — as 
did  others — and  the  bill  that  passed  the  House  of  Representa- 
tives on  October  16,  1966  represents  the  best  efforts  of 
everyone.   It  wasn't  perfect,  but  it  was  as  close  as  the 
traditionally  differing  interests  could  come.   NACA  supported 
that  bill  then  and  we  will  support  H.R.  2463  when  it  conforms 
to  the  bill  which  passed  last  year.   He  are  assured  it  can. 

Specifically,  we  recognize  H.R.  2463  presently  omits  3  major 
titles:   Patent  Term  Restoration,  Tolerances,  and  Liability. 
He  believe  that  it  is  essential  that  PTR  be  restored.   Restor- 
ing 'Tolerances'  is  desirable;  and  'Liability'  only  If  Its 
advocates  continue  to  support  it  unchanged. 

Mr.  Chairman,  you  have  heard,  as  have  we,  a  clamor  for  changes 
to  the  consensus  bill  of  last  year.   There  are  some  now  calling 
for  what  they  say  is  "improvement,"  'strengthening,' 
'balance',..   These  changes  are  amendments  that  Congress 
considered  last  year  and  were  either  addressed  In  the 
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coBiproBiBe  bill  or  were  rejected.  I  suboilt  to  you,  Hr.  Chaic- 
man,  that  there  ace  those  who  continue  to  deiiand  too  ouch — or 
too  little — without  co^romise.  The  October  16  bill  ia  the 
best  our  industry  and  others  could  do  and  we  are  ready  to  see 
it  become  law.  He  hope  you  agree  that  there  has  been  compro- 
nise  enough. 

Those  who  call  for  changes  nay  have  forgotten  some  important 
facts.   They  forget  that  the  bill  that  they  have — that  the 
House  wisely  passed  last  year — ia  a  good  bill.   They  forget 
that  our  legislators,  farmers  and  ranchers,  industry,  respon- 
sible interest  groups,  EPA,  and  others  must  also  deal  with 
other  important  matters,  such  as  budget  deficits,  farm  credit, 
foreign  competition,  and  goveroment  regulation.   They  forget 
the  long  hours  of  negotiation,  writing,  hearings,  and  worry 
that  consumed  us  last  year.   They  lorget  that  this  Subcommittee 
asked  NACA,  CPR,  and  others  to  settle  our  differences — and  that 

The  last  point  merits  emphasis.   In  reporting  last  year  on  B.R. 
2483,  the  BKidel  for  the  bill  before  us,  the  House  Agriculture 

Comnittee  stated: 

It  is  important  to  note  that  the  spirit  of  compro* 
mise  that  produced  the  original  agreement  carried 
through  to  the  Committee ' s  work  on  the  legisla- 
tion. In  the  course  of  this  process,  "wish  lists" 
were  abandoned,  many  old  obstacles  were  removed, 
and  in  general,  a  desire  to  find  the  achievable 
prevailed. 

This  sense  of  cooperation,  compromise  and 
carried  through  subsequent  Rouse  actions 
bill. 


We  believe  the  prospect  for  further  amendments  that  some  see  i 
an  illusion.   We  believe  that  Congressmen  and  Senators  from 
both  parties,  recognizing  the  public  interest  and  dedicated  t< 
environmental  stewardship,  worker  protection,  and  the  interest 
of  Agriculture  and  consumers,  will  continue  to  support  the 
Bouse  bill  passed  last  year.   The  advocates  for  more  change 
are,  in  reality,  only  calling  for  more  long  and  fruitless 
debate,  when  a  fair  compromise  is  already  in  hand. 


Thank  you,  Kr.  Chairman.  I  look  forward  to  working  with  you 
and  the  Subcomnittee  in  the  coming  weeks  and  thank  you  again 
for  allowing  me  to  participate  this  afternoon. 
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TESTinONY  OF  RALPH  EH6EL 
PRESIDENT 

CHEI11CAL  SPECIALTIES  MANUFACTURERS  ASSOCIATION 

BEFORE  THE 

SUBCOmiTTEE  ON 

DEPARTMENT  OPERATIONS,  RESEARCH  S  FWEIGN  A6RICULTI)RE 

COmiTTEE  ON  AGRICULTURE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

JUNE  10,  1987 


Mv  NAHE  IS  Ralph  Eh6el;  f  am  president  of  the  Chemical 
Specialties  Manufacturers  Association  (CSMA)  located  at  1001 
Connecticut  Avenue,  N.W.,  Washin6ton,  D.C. 

CSMA  HAS  A  HEHBERSHIP  OF  MORE  THAN  IfOO  FIRMS  EN6A6ED  IN  THE 
MANUFACTURE,  FORMULATION,  DISTRIBUTION,  AND  SALE  OF  PESTICIDES, 
ANTIMICROBIAL  PRODUCTS,  AUTOMOTIVE  CHEMICALS,  DETERGENTS  AND  CLEANING 
COMPOUNDS,  AND  POL tSHES  AND  FLOOR  FINISHES  FOR  HOUSEHOLD, 
INSTITUTIONAL  AND  INDUSTRIAL  USE.   A  SIGNIFICANT  NUMBER  OF  THESE 
PRODUCTS  HAVE  PESTICIDAL  CLAIMS  AND  ARE,  THEREFORE,  SUBJECT  TO  EPA 
JURISDICTION  PURSUANT  TO  THE  REOUIREMENTS  OF  THE  FEDERAL  INSECTICIDE^ 
FUNStCIDE  AND  RoOENTtCIDE  AcT  (FIFRA),  AS  AMENDED. 

Specifically,  CSHA  represents  the  non-agricultural  pesticide 

INDUSTRY,  including  DISINFECTANTS  AND  SANITtZERS;  HOME  LAVm  AND  GARDEN 
pesticides;  and  a  HIDE  VARIETY  OF  OTHER  PESTICIDES  FOR  HOME, 
INDUSTRIAL  AND  INSTITUTIONAL  USE i 

:  1  MOULD  LIKE  TO  TAKE  THIS  OPPORTUNITY  TO  COMMEND  YOU,  Mr>  r> 
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Chairman,  alohb  with  the  subcommittee  fob  row  cohtimoed  interest  mid 

CONCERW  ABOUT  F[FRA  LEGISLATION; 

l^lft  OWCERIIS  HUH  ILRi.  2S&2 

Although  there  are  several  aspects  of  H;Ri  21S3  that  we  support. 

THERE  ARE  ALSO  SEVERAL  PROBLENS  WHICH  HE  AIHMESSED  IN  TESTIMONY.  LAST 
YEAR.   We  WOULD  LIKE  TO  FOCUS  BRIEFLY  OH  THE  FOLLOWING  ISSUES:   A) 
REREGISTRATION  TIMETABLES;  B)  RERE6ISTRATI0W  FEESJ  C)  INERT 
IHSREDIENTS;  AND,  D)  INTERIM  ADMINISTRATIVE  REVIEW  AND  CANCELLATION 
PROCEDURES;   LeT  HE  TAKE  A  FEW  MOMENTS  TO  TOUCH  ON  EACH  OF  THESE 
ISSUES, 

A,     RFRFfil.STRATtnH  TIMFTIJII  F;; 

The  bill  establishes  a  series  of  EPA  mandated  deadlines  for 

SUBMISSION  OF  DATA  RESULTING  IN  AUTOMATIC  CANCELLATION  IF  THE 
DEADLINES  ARE  NOT  MET.  WITHOUT  ALL0WIN6  THE  ADMINISTRATOR  THE 
FLEXIBILITY  TO  ADDRESS  POTENTIAL  PROBLEMS  IN  ALL  CASESi   ThIS  APPROACH 
IS  TOO  SEVERE  SINCE  THE  REGISTRATION  OF  AN  ACTIVE  INGREDIENT  WOULD  BE 
CANCELLED  WITHOUT  HEARING  IF  AMY  DATA*  KO  MATTER  HOW  IRSIWIFICANT*  IS 
NOT  DECEIVED  WITHIN  THE  SPECIFIED  TINE  PERIODi   As  PROPOSED.  ANY 

UNFILLED  "Outstanding  Data  Reouiremehts"  identified  by  the  rebistraitt. 

REGARDLESS  OF  IMPORTANCE.  WOULD  TRt66ER  A  CANCELLATION;   A  PESTICIDE 
REGISTRANT  SHOULD  BE  6IVEN  AN  OPPORTUNITY  TO  REVIEW  THE  ASENCV'S 
DETERMINATION  OF  THE  EXISTENCE  OR  IMPORTANCE  OF  HISSIHS  DATA  PRIOR  TO 

CANCELLATION;  _.  '    y 

■  In  ADDITION,  H.R.  2163  remires  that  the  Administrator  "cdnpLETE 
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REREGISTRATION  OF  EACH  PESTICIDE  MITHIH  ONE  YEAH  OF  BECEIPT"  OF  THE 
DATA.  A  VERY  UNREALISTIC  SOALi  THESE  RERE«ISTRATIW  DATA  SUBMISSIONS 
NILL  NOT  BE  EVENLY  SPACED.  In  FACT.  HOST  DATA  HILL  BE  COnPLETEO  IN 
THE  LAST  THIRD  OF  THE  NINE-YEAR  CYCLE,  FORCIHS  THE  EPA  TO  ATTEMPT  TO 
REREGISTER  A  DISPROPORTIONATE  NUMBER  OF  PRODUCTS  IN  A  RELATIVELY  SHORT 
TIME.  It  is  unlikely  THAT  EPA  COULD  COHPLY  WITH  THESE  DEADLINES  AND 
STILL    PERFORM    ITS   OTHER   MANDATES,      ThE   ADMINISTRATOR   SHOULD  BE 

eiven  sufficient  time  to  adequately  address  the  reregistration 
process.  hith  built-in  flexibility  to  deal  hith  unexpected  problems  in 
the  system,  pursuant  to  the  investigative  and  0versi6ht  congressional 
functions,  the  house  and  senate  can  periodically  examine  the  process 
to  determine  if  any  abuses  are  taking  place, 

We  propose  the  following  chances; 

First,  the  Administrator  should  be  given  more  flexibility  by 
defining  the  'extraordinary  circumstances'  by  which  he  can  extend  the 
tine  limit  for  submission  data,  including  non-negligent  loss  of 
laboratory  results,  destruction  of  the  laboratory,  unavailability  of 
laboratory  facilities,  major  animal  loss  or  similar  unanticipated 
problems. 

And  SECOND,  since  the  Administrator  caiwot  reregister  a  product 

IN  ONE  YEAR  FROM  THE  DATE  HE  HAS  OBTAINED  ALL  THE  REOUIREO  DATA.  HE 
SHOULD  BE  GIVEN  AN  EXTRA  YEAR  AND.  IF  NECESSARY,  A  FURTHER  THQ-VEAR 
EXTEHSION   FOR   "EXTRAORDINARY   CIRCUMSTANCES." 

Me  believe  the  EPA  can  complete  the  reregistratioh  process  in 

EIGHT  TO  twelve  YEARS,  ThE  AgENCV  MIGHT  BE  ABLE  TO  SPREAD  OUT  ITS 
MANPOWER  AND  OTHER  RESOURCES  TO  MEET  ALL  OF  ITS  OBJECTIVES  IF  THE 
TIMETABLES   CONTAINED   MORE   FLEXIBILITY^      H,R,    2463   BUILDS    INTO'tA 


..Google 


PROCESS  TWO  MAJOR   NAHPOHER   PEAKS   -   REVIEHtm   THE   STUDIES  AND 
PROCESSINS  TTIE   DATA,      If   THESE   PEAK   LOADS   ARE   fWRE   REASONABLY 

distributed  and  hore  realistic  review  periods  are  inplemented.  the 
Agency  mill  have  an  opportunity  to  hahaoe  its  existing  resources  to 
accomplish  the  reresistration  program  hithout  the  need  for  such  fees. 


B.     REBEfilSTMTIM  FFFS 

Any  SYSTEM  of  REREGI strati on  fees  would,  in  effect.  RESULT  IN 
TAXING  A  FEW  TO  FINANCE  A  REGULATORY  SYSTEM  THAT  BENEFITS  MANY.   HhEN 
government  services  BENEFIT  SOCIETY  GENERALLY.  THE  EXPENSE  OF  THOSE 
SERVICES  MUST  U  BORNE  BV  THE  TAXPAYERS  AT  LARGE,  HOT  BY  IHDIVIDUALSi 
The  PRIMARY  PURPOSE  FOR  REOUlRlMfi  THE  REREGI STRATI OH  OF  PESTICIDES  IS 
TO  PROTECT  PUBLIC  HEALTH  AND  SAFETY;   ThUS.  THE  EPA  RERE6ISTRATI0H 
PROCESS  BENEFITS  THE  GENERAL  PUBLIC.  NOT  JUST  THOSE  HHO  PRODUCE 
PRODUCTS  TO  BE  REGISTERED.   ThESE  REREGI STRATI ONS  CflSTS  SHOULD  BE  PAID 

nith  public  funds.  not  kith  special  feesi 

Under  the  Federal  Foot.  Drug,  and  Cosmetic  Act  (FFDCA)  and  the 
Federal  Insecticide.  Fungicide  and  rodenticide  Act  (FIFRA).  there  are. 
reouirements  for  the  preclearance  of  a  specific  commercial  product  - 
drugs  and  pesticides  -  prior  to  its  manufacture.  sale  and 

DISTRIBUTION;       In   EACH   CASE   THE   FEDERAL    GOVERHMENT   ACTS   AS   A  CLEMIIK6 
HOUSE,    COLLECTINe  AHD  EVALUATING  DATA,    AND  ULTIMATELY  MAKING  THE 
DECISION   OF   HHETHER   OR    NOT   TO   GRANT   REREGISTRATIONS   FOR   PESTICIDES   OR 
NEW  DRUG  APPLICATIONS,      In   EACH   CASE   THE   REGISTRATION   AND   PRECLEARANCE 
OF   PRODUCTS   BROADLY   BENEFITS   THE   GENERAL    PUBLICi 

Pesticides  should  not  be  singled  out  for  special  user  fees  fWEH 

OTHER   PRECLEARANCE   STATUTES  ARE   SPECIFICALLY  EXEMPTED  FROM  USER '^EES 
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M   REGISTRATION   FEES,      ThE   CONGRESS   HAS   CMSISTCMTLV  TAKEN   STEPS   TO 
PKOtflBIT   USER   FEES   FOR   THE   REGISTRATION  OF   DRUSSi   THUS   SETTING   A  CLEAR 

PRECEDENT. 

In  passing  the  Federal  Food  and  Drug  AoniNiSTRATiOH's  budget  for 
FY  '85.  THE  Congress  specificallv  replaced  *5  million  that  FDA  had 

IHDICATED  WOULD  BE  HADE  UP  THROUGH  THE  IMPOSITION  OF  USER  FEES,   1h 
REPLACIHG  THESE  FUNDS/  THE  REPORT  OF  THE  HoUSE  APPROPRIATIONS 

Committee  stated  that  FDA  had  received  no  funds  "for  further 

CONSIDERATION   OR   DEVELOPMENT   OF   A   USER   FEE   PROPOSAL.'      CONGRESs' 
reinstatement   of   the   t5  MILLION    IN   FDA's   APPROPRIATIONS.   COUPLED  HITH 
Tffi   COMMITTEE  REPORT.   MAS   TANTAMOUNT  TO  A   SPECIFIC   LEGISLATIVE 
DIRECTIVE   THAT   AgENCY   FUNDS    NOT   BE   SPENT  TO  DEVELOP   A  USER   FEE 
PROPOSAL . 

On  kcEHBER  13.  1985,  the  Mouse  and  Senate  conference  cohhittee 

VOTED  TO  PROHIBIT  THE  FoOD  AND  DruG  ADMINISTRATION  FROM  IMPOSING  USER 
fees  FOR  REVIEH  OF  NEM  DRUG  APPLICATIONS  FOR  FY  '86i   ThE  CONFEREES 
ACCEPTED  THE  HouSE  PROHIBITION  AGAINST  USER  FEES.  CONTAINED  IN  HiRi 

1057,  THE  Agricultural.  "Rural  Development,  and  Related  Agencies 
^PROPRiATiONs  Bill. 

H,R.  2463  calls  for  a  hem  section  3A(j)  remirins  that  "the 

tOMIHISTRATOR   SHALL   CHARGE   AND  COLLECT  FROM  THE   REGISTRANTS  OF 
■ESTICIDES   LISTED   FOR   REREGISTRATION   PURSUANT   TO    SUBSECTION   (d)(2)   A 
WE-TIME   FEE   OF   $50,000   FOR   EACH   ACTIVE    INGREDIENT  REGISTERED   FOR   USE 
m   FOOD   OR   feed'  OH   SUBMISSION   OF    NOTICE   OF    INTENT  TO   SEEK 
tEREGISTRATION,       1t  ALSO  STATES  THAT  "THE  ADMINISTRATOR   SHALL   COLLECT 
<H  ADDITIONAL   OME-TIHE   FEE   OF    $100,000  FROM  THE   REGISTDANT   OR    -    , 
ESISTRANTS   FOR  EACH  ACTIVE  INGREDIENT  FOR  USE  ON  FOOD  OR  FEEff  yo  BE 
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REREeiSTERED'  ON  SUBMISSION  OF  DATAi   SECTION  3A(j)  TORTHEI 
STIPULATES  THAT  FDR  ACTIVE  INfitlEDIENTS  REGISTERED  SOLELY  FOR  USCS 
OTHER  THAN  FOR  FOOD  OR  FEED.  TME  AdMIHISTRATOR  MAV  LEVY  A  REDUCED 
FEE,  BUT  HO  LESS  THAN  ONE-HALF  OF  THE  FEE  LEVIED  KITH  RESPECT  TO 
PRODUCTS  REGISTERED  FOR  FOOD  OR  FEED.   REDUCTIONS  ALSO  EXIST  FOR  HINOR 
USES.  ANTIHICROBIALS  AHD  SHALL  BUSIHESS  REGISTRANTS. 

He  oppose  the  adoption  of  RERESISTRATIOH  fees  for  other  REASONS 

AS  «LLi  First,  a  systeh  of  pesticide  reregi  strati  oh  fees  would 
dramatically  ihcrease  product  develophent  costs.  reduce  ihhovation 
and  have  ah  uhfair  and  disprqportiohate  impact  on  shall  businesses; 
Second,  by  establishing  only  a  flat  fee,  there  is  ihsufficieht 
differentiation  betmeen  agricultural  and  noh-agr i cultural  products: 
Third,  the  fee  is  not  based  oh  the  actual  tihe  it  takes  EPA  staff  to 

REGISTER  THE  PRODUCT.  FoURTH,  THE  ULTIMATE  COSTS  OF  A  REREGISTRATION 
fee  program  hay.  in  PART.  BE  BORHE  BY  PESTICIDE  VSER^.  AND  COHSUMERS  IN 
GEHERAL . 

Hany  CSHA  hahufactureks  produce  disinfectants  and  sahitizers 

(AHT I MICROBIAL   PRODUCTS)  .REfiiSTERED   UNDER   FIFRA:       THESE    PRODUCTS 
CONTAIN  ACTIVE    IN6REDIEHTS   FOR   HONE.    IHSTITUTIOHAL   AHD  DAIRY   FARM  USE 
IN   THE   CLEANING   AND  SANITIZINS  OF   LAUNDRY,    MEDICAL   EOUIPHENT, 
LAVATORY   FACILITIES.   MILKING   EOUIPHENT.    ETC; 

ReREGISTRATION  FEES  HILL.    IN  FACT.   CONTROL   MHICH   ANTIHICROBIAL 

and  pesticide  products  hill  be  available  in  tne  harketplace, 
Registrants  of  sohe  products  hay  choose  to  accept  voluhtary 
cancellation  rather  than  paying  rere6istrati0m  feesi    certainly  the 

proposed  fees  HILL  NOT  CURTAIL  THE  REREGlSTRATIOtt  OF  VERY  HlflH-VOlUME 
PESTICIDES  THAT  ARE    PRWITABIE   BUT  ACCESS  TO  SOHE   OLDER   PRODUtWrf  KITH 
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LtHtTED  VOLUME  MD  SPECIALIZED  USES.  FOR  WHICH  THE  MARKET  IS 
NELATIVELV  SMALL.  NAY  DISAPPEAR  BECAUSE  OF  THE  FEES,  If   THE  FEES  HAKE 
IT  UNPROFITABLE  FOR  THE  REBtSTRANTS  OF  THESE  PRODUCTS  TO  REREGISTER 
THEM,  A  VAST  NUMBER  OF  PESTICIDE  AKD  ANTIMICROBIAL  PRODUCTS  HILL  BE 
UNAVAILABLE  TO  MANUFACTURERS,  USERS.  AND  CONSUMERS.   1h  OUR  JUD6NEHT. 
FEES  SHOULD  HOT  DETERMINE  T)4E  AVAILABILITY  OF  PRODUCTS.  ESPECIALLY 
THOSE  NECESSARY  TO  INSURE  OUR  H1«H  STANDARDS  OF  PUBLIC  HEALTH. 

Not  ONLY  HILL  EXtSTINB  PRODUCTS  BE  AFFECTED  BV  REREG I STRAT I OH 

fees.  but  future  products.  on  the  cuttihg  edbe  of  technology.  might  be 
curtailed  uhless  marketed  on  a  high  volume.  high  profit  basis. 
Innovation  for  pesticide  and  antimicrobial  products  could  be  severely 
affected* 

Lastly,  if  such  a  reregistratioh  fee  here  coupled  hith  a  nehly 
proposed  registration  fee.  and  sharp  increases  in  existing 
registration  fees  at  the  state  level,  the  costs  of  registering 
products  will  significantly  increase.  All  those  groups. 
organizations  and  individuals  who  manufacture,  sell,  distribute  or  use 
pesticide  products  hill  be  directly  or  indirectly  affected. 
Consequently,  he  respectfully  reouest  that  the  user  fee  program  be 
deleted  from  any  bill  reported. 

Although  he  do  not  address  registration  fees  here  because  such 
fees  are  not  included  in  h;r.  2163.  we  should  state  that  csha  is 
unequivocally  opposed  to  registration  fees  for  the  sane  reasons 
mentioned  above, 

C,   IMT  mOIFBinfTC 

:  Although  we  agree  that  the  Agency  should  address  those  '"  ^ 
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TROUklESONE  INERT  IMflREDtENTS  CAUSIHB  Ml  EMrUSE  PESTICIDE  TO  BE  A 
HAZARD  TO  HAH  OR  TO  THE  EHVIROMHEHT.  HE  DIFFER  HITH  THE  APPROACH  TAKEN 

IN  H.R.  2463.  We  mould  like  to  identify  sohe  basic  concerns  mith  this 
proposal! 

He  disagree  that  hidespread  exposure  or  use  should  alohe  be  a 
trigger  to  the  listing  of  ilkflt  ingredients.  thus  rewiring  additional 

TESTING.   Ah  inert  IHGREDIENT  SHOULD  BE  LISTED  OHLV  IF  A  RISK 
ASSESSMENT  INDICATES  THAT  A  SIGNIFICANT  HAZARD  HAV  EXIST  FROH  THE  USE 
OF  THE  INERT  INGREDIENT  CONTAINED  IN  THE  PESTICIDE  PRODUCT. 

H.R.  2163  PROVIDES  THAT  THE  AdHINISTRATOR  SHALL  PUBLISH  A 
PRIORITV  LIST  OF  INERT  INGREDIENTS  THAT  FALL  INTO  THREE  CATEGORIES; 

1)  "inert  ingredients  HHICH  appear  to  CAUSE  A  PESTICIDE  TO  HEET 
OR  TO  EXCEED  A  CRITERIA  FOR  INITIATING  AN  INTERIM 
ADMINISTRATIVE  REVIEM*  MOULD  BE  PLACED  ON  THE  LISTi 

2)  "inert  INGREDIENTS  FOR  HHICK  ADDITIONAL  DATA  ARE  REASONABLY 
NECESSARY  TO  EVALUATE  MHETHER  THE  INERT  IHGREDIENT  MAY  RESULT 
IN  A  PESTICIDE  CAUSING  AN  UNREASONABLE  ADVERSE  EFFECT  ON  THE 
ENVIRONMENT,*  'THAT  ARE  SIMILAR  IN  MOLECULAR  STRUCTURE  TO  A 
CHEMICAL  THAT  IS  OHOCOGENIC  HUTAGENIC.  OR  TERATOSENIC  OR 
CAUSES  ANOTHER  SIHILARLY  SIGNIFICANT  ADVERSE  EFFECT/  AND. 
"has  S16NIFICAHT  USE  IN  PESTICIDES."  MOULD  BE  LISTED  AS  HELL; 

3)  inert  ingredients  where  "there  is  significant  exposure  from 
pesticides." 

Under  the  third  category,  hidespread  exposure  or  use  alohe  should 
not  be  a  trigger  to  listing  an  inert  ingredient  uhdeii  -  subsection.  («); 
a  pesticide  containing  am  inert  ingredient  should  be  listed  uhbe«  this 
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nON   ONLY    IF   A  RISK   ASSESSPCHT    INDICATED  THAT  A  SIBNIFICAHT 
HAZARD   NAV   EXIST   FROM   THE   PESTICIDE   USE, 

2,     The  EhfiiAiiic  1  ist  of  "in  -  7S  IbcptS 

H.R.  21B3  COHTAIHS  AH  INITIAL  LIST  OF  50  INERTS.  HITH  25  MORE 
HHICH  HAY  BE  ADDED.   ThIS  LIST  IS  SUPPOSEDLY  DYHAMICi  HITH  IHERTS 
COniNe  OH  AHD  OFF  THE  L  1ST;  ThE  ULTIMATE  PURPOSE  IS  TO  ESTABL  ISH  A 
SYSTEM  BY  HHICH  THE  AGENCY  COULD  REVIEW  AHD  REQUIRE  TESTING  OH  HORE 
THAN  A  THOUSAMD  INERTS  OVER  THE  NEXT  DECADE. 

Bt  ESTABLISHING  A  NININUH  FLOOR  OF  50  INERTS.  THE  AgEHCY  WILL  BE 
FORCED  TO  REVIEH  INERTS  THAT  THE  AdH I N I STRATOR  NIGHT  NOT  HAVE  CHOSEN 
TO  EXAfilHEr  BECAUSE  THEY  DO  HOT  POSE  A  RISK  TO  NAN  OR  THE  EHVIRONNENTl 
The  DEVELOPMENT  OF  AN  UHLINITED  IHERT  LIST  IS  RESOURCE  INTENSIVE  AHD 
■UL  DIVERT  CONSIDERABLE  AGENCY  RESOURCES  AHAV  FROM  OTHER  TASKS' 
INCLUDIHG  REGISTRATION  AND  REREGI STRATI ON  PROSRAHS. 

By  ESTABLISHING  A  CEILING  OF  75  INERTS,  BUT  NO  MINIMUM  AMOUHT, 

THE  Agency  could  examine  ahy  trdublesone  ihert  nitkout  being  forced  to 

CONSIDER   MORE   THAN   1,000.  INERTS.      IT   MOULD   ALLOH  THE   ADMINISTRATOR   TO 
RETAIN   HIS   FLEXIBILITY,    TO   ESTABLISH   PRIORITIES.    AHD   TO  DEAL 
EFFECTIVELY  NITH  AMI  IMEfil  THAT  PRESENTS  A  HAZARD  TO  HAH  OR  TO  THE 
ENVIROHNENT.      HE   MOULD   RECOHHEHD   SUBSTITUTE   LAH6UAGE   THAT  MOULD  READ 
AS   FOLLOHS:      'tKE   PRIORITY   LIST   SHALL    CONSIST  OF   HOT  NORE   THAN 
SEVEHTY-FIVE    (75)    INERT    IHGREDIEHTS," 

E.     IlflFBIH  ABHlWI'ITMTlVir  BEVIRI  Mlt  ruim  I  JTIWI  PBOmMK 

Nearly  everyone  agrees  that  the  cahcellation  procedures  take  too 

LC«(6   AND   should   BE   STREANLINEDt      H.R.    2163.    HOHEVER,     IHTERJECfTS  MEM 
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cohtr0versie5  into  this  process  at  several  levelsi 

Althousk  the  proposal  retains  the  lahbuase  of  the  Srasslev/Allan 
Ahemdment,  (FIFRA  Section  3CC)C8)),  wiich  requires  a  validated  test  oo 
other  s16hificant  evidence  prior  to  initiating  an  thterin 

ADMINISTRATIVE  REVIEW,  SEC.  301  (a){8)CB)(I  l)  AND  (ill)  UNDERCUT  ITS 
NEAHIN6,  ESTABLISHING  A  RISK-ONLV  TRIGGER  FOR  STARTING  AH  INTERIN 
ADMINISTRATIVE  REVIEW.   SiNCE  NEARLY  ALL  PRODUCTS  HAVE  SOKE   LEVEL  OF 
RISK,  THE  NEW  SECTIONS  WOULD  DEFEAT  THE  OBJECTIVE  OF  SRASSLEV/AlLAN  TO 
AVOID  "hit  lists"  BEING  ESTABLISHED  WITHOUT  APPROPRIATE  SCIENTIFIC 

evi dence . 

He  suggest  that  the  risk  trigger  be  replaced  bv  the  Special 
Review  criteria  developed  by  the  EPA  and  published  in  the  Ffbfbai 
Registpb  on  November  27,   1985.  Since  this  criteria  has  had  ample 

OPPORTUHITV   for   PUBLIC  COMMENT  AND  REVIEW  PRIOR   TO   BECOMINS  A   FINAL 
RULE.    WE   RECOHHEND   THIS   LANGUAGE   AS   A  REPLACEMENT  FOR   THE   TRIGGER   IN 

H.R.  2163. 

It  is  IMPORTANT  TO  NOTE  THAT  THE  ADMINISTRATOR  STILL  HAS  THE 
EMERGENCY  AUTHORITY  TO  ACT  IN  A  CRISIS  TO  ELIMINATE  THE  NOTICE 
REBUIREMENTS  OF  FIFRA  SECTION  6(b)  AND  GO  DIRECTLY  TO  SUSPENSION. 

The  PROVISION  of  existing  Section  6(b>  provides  'in  the  event  that 
THE  Administrator  determines  that  suspension  of  a  pesticide 
registration  is  necessary  to  prevent  ah  imminent  hazard  to  human 

health",  then  KE  may  MAIVE  the  notice  REOUIRENEHTSi   THUS,  THE 

Administrator  already  has  appropriate  existing  authority  to  act  in  a 

CRISIS  OR  EHERfiENCY. 

Two  other  importmit  concerns  me  have  kith  the  amemdhents.  tOj; 
Section  6  are:  1)  a  shift  to  informal  rulehakingi  and  2)  EsTABti^ma 
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A   'rISHT-OF-STAKDINS'   for   n.1   RESARDLESS   OF   ECONOMIC   IHTERESTi 
H.Ri    2163  WOULD  ALLOW  THE   AwmiSTRATOR   TO   CHAH6E   THE 

labeiiho  of  a  pesticide  bv  informal  rulehakihsi    sikce  labeling  of 
pesticides  place  re6ulat0rv  responsibilities  upon  resistrants  and  is 
the  basis  for  civil  and  criminal  liability.  all  label  ins  reouirehehts 
should  be  subject  to  the  safeguards  of  formal  rltlehakihsl 

The  right  of  a  pesticide  registrakt  or  user  to  examine  EPA's 

PROPOSED  restrictions  IN  A  CANCELLATION  HEARIHB  IS  ONE  OF  THE  MAJOR 
STRENGTHS  OF  FIFRAi   ThIS  PROCEDURE  ALLOWS  THOSE  WHO  HAVE  INVESTED 
TIME  AND  MONEY  IN  RE6ISTER1NG  A  PESTICIDE.  AND  THOSE  WHO  DEPEND  OH 
THE  PESTICIDE  TO  PROTECT  THEIR  PROPERTY.  TO  EXAMINE  THE  SCIENTIFIC 
BASIS  FOR  EPA'S  PROPOSED  RESTRICTIONS;   ThIS  PROCESS  IS  THE  BEST 
METHOD  IN  ANY  ENVIRONMENTAL  LAW  FOR  ASSURIHO  A  PROPER.  SCIENTIFICALLY 
SOUND.  DECISION,   HiR;  2463  WOULD  ALLOW  EPA  TO  BYPASS  THE  CANCELLATION 
HEARING.  A  HEARING  THAT  MUST  BE  AVAILABLE  TO  REOISTRANTS  AND  USERS  AS 
A  FINAL  RESORT; 

The  PROPOSAL  to  add  a  new  'iHFORNAL  rulemaking*  as  an  ALTERNATIVE 
TO  A  CANCELLATION  HEARING  ALLOWS  EPA  TO  Im>OSE  PESTICIDE  RESTRICTIONS 
WITHOUT  ALLOWING  INTERESTED  PARTIES  TO  60  TO  A  CANCELLATION  HEARINfli 
In  SHORT/  EPA  COULD.  THROUGH  AN  'iNFORNAl  RULEMAKING'.  IMPOSE 

restrictions  oh  a  pesticide  and  neither  the  registrants  nor  the  users 
would  have  an  opportunity  to  dispute  then  in  a  cancellation  hearing) 
If  the  Agency  has  some  concern  about  a  pesticide,  it  should  initiate 
A  Special  Review  or  a  cancellation  hearing,  but  it  should  not  deny  the 

registrant  or  user  recourse  to  the  cancellation  HEARING; 

To  establish  a  'right-op-stahding'.  the  proposes  amendments  to 
Section  6  provides  for  a  hearing  on  any  cancellation  RcauESTED.Bi'  a 
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PERSON  ADVERSELY  AFFECreD  kT  THE  HOTICEi  'INCIUDIM  A  PSUON  WITHOUT 
AH  ECONOMIC  INTEREST  IN  THE  PESTtCIDEi"  As  CURRENTLY  HRITTEH  AND 
INTERPRETED,  OHLV  THOSE  PARTIES  XITH  All  ECONOHIC  INTEREST  IN  FIFRA 
(I.E.,  PESTICIDE  nEfilSTRAHTS  AND  USERS)  HAVE  THE  RIGHT  TO  DEMAND  A 
CANCELLATION  HEARIHe.  THIS  LIMITATION  ON  THE  ABILITY  TO  DEHAND  A 
HEARING  IS  APPROPRIATE  BECAUSE  COHORESS  SPECIFICALLY  EMPOKEHED  EPA. 
HOT  OTHER  SROUPS.  TO  PROTECT  THE  PUBLIC  AND  THE  ENVIRONMEHT. 

Additionally*  there  ts  a  real  concern  that  frivolous  or 

HARASSIH6  CHALLENGES  HDULD  BE  BROUSHT;  He  OPPOSE  AHEHDIN«  FtFRA  TO 
ALLOW  THOSE  WITHOUT  AH  ECONOMIC  INTEREST  lit  A  PESTICIDE  TO  DEHAMD  A 
CANCELLATION  HEARING,  THERE  IS  ALREADY  AMPLE  OPPORTUNITY  FOR  PUBLIC 
INPUT  AND  PARTICIPATION  IN  THE  REGULATION  OF  PESTICIDES. 

E.    DATA  BISCHBIKF  TO  STATFf; 

Although  nearly  everyone  agrees  in  principle  that  the  State  or 
State  agencies  should  have  access  to  registration  data,  HiRi  2463 

CREATES   A  HEM   SUBSECTION   10(h)   THAT   PROVIDES   FOR   THE   DISCLOSURE   OF 

"any  data  or  information  acquired  under  the  authority  OF  THIS  Act  if 

THE  LANS  OF  THE  STATE  ASSURE  THAT  THE  OWNER  OF  THE  DATA  OR  INFORHATION 
HILL  RECEIVE  HO  LESS  PROTECTION  KITH  RESPECT  TO  THE  DISCLOSURE  AND  USE 
OF  THE  DATA  OR  IHFORHATION  BV  THE  STATE  THAH  IS  PROVIDED  BY  SECTIONS 
10  AHD  5  OF  THIS  ACT".  SiNCE  MANY  STATES  HAVE  LAM  INCONSISTENT  WITH 
EACH  OTHER  AS  HELL  AS  FEDERAL  FIFRA.  IT  IS  UHIIKELT  THAT  STATES  COUID 
TAKE  ADVANTAGE  OF  THIS  SECTION  WITHOUT  CHAHBIHG  HAHY  OF  THEIR  OHR 
LAWS,    A   DIFFICULT   AHD  TIME~C0N5UMIH6   PROCESS! 

He   SUGGEST  THAT   THE   StATE   OR   STATE   AGEHCY   ENTER    INTO   A  MRtTTEN 
COOPERATIVE   AGREEMENT   HITH   EPA   SO   AS   TO   CERTIFY   THAT  ANYONE   DENIED 
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Access   TO  THE   IHFOKMTtOM   AT  TW  FEDERAL   LEVEL  MOULD  ALSO  BE  DENIES 
ACCESS  AT  THE  STATE  LEVELi     ThUS*  IT  HOULD  BE  POSSIBLE  TO  SET  THE 
APPROPRIATE   DATA   TO   THE   STATE   OR   STATt   ASEHCY   MtTHOUT  JEOPARDIZIHB 
THE   CONFIDENTIALirr  OF   THE   DATA   OR   FORCIHS   EACH  STATE   TO   CHAHaE    ITS 
LAWS   TO   CORFORH  TO  FEDERAL   FIFRAi 

II.    CSHU  CMmuB  uaai  mbitimim  fifra  issffs 

In  asditiok  to  our  concerns  about  H,R.  2463.  he  at  CSM  believe 
ivat  several  other  issues  ought  to  be  addressed  mhilc  me  pursue  fifm 
ahehdmemts  in  1987. 

A.  CooantiiaTinii  qe  Pestichip  Data  RpmiiBfUPNTg  jt^ioiw  the  SrarFS  AMD  EEA 
Under  California  lan,  passed  in  19SH,  that  state  is  establishim  a 

PR06RAH  for  FILI.IN6  PESTICIDE  DATA  SAPSi   Ih  INPLEHEHTlNe  THIS  STATI 

LAH.  California  is  adoptins  a  definition  of  hhat  constitutes  a  data 

CAP.  ESTABLISHINB  A  LIST  OF  STUDIES  THAT  NEED  TO  BE  DONE.  AMD  CREATIM 
A  TIMETABLE  FOR  FILLIN6  THESE  VOIDS,   Un FORTUNATELY.  THE  STATE  HAS  NO 
MOTIVATION  TO  TAKE  NOTICE  OF  OR  INCORPORATE  INTO  ITS  PHOSRAH  THE 
EFFORTS  OF  THE  CONGRESS  AND  EPA  TO  ESTABLISH  REREGISTRATION  TIMETABLES 
AND  DATA  CALL'INS  TO  FILL  MANT  OF  THESE  SAME  GAPS. 

1h  ESSENCE.  IN  ATTEHPTIHe  TO  ESTABLISH  ITS  OMN  EXPEDITED 
REREGISTRATION  PROGRAM  TO  FILL  DATA  GAPS.  THE  STATE  IS  ACTUALLY 
ESTABLISHIN6  AH  AGENDA  AND  TIMETABLE  HHICH  IS  IN  CONFLICT  MITH  THE 
FEDERAL  REOU I REHENTS .   CSNA  RECOGNIZES  THE  MEED  TO  FILL  DATA  SAPS  AT 
BOTH  THE  STATE  AND  FEDERAL  LEVELS  AND  IS  NOT  SUGGESTIHG  THAT  STATE 
DISCRETION  BE  PREEMPTED  BY  EPA  DECISKHt-HAKINSi   HOHEVER.  CSNA.UMES 
THAT  DATA  REQUIREMENTS  AMONG  THE  STATES  AMD  EPA  BE  COORDINATEJ^irilD 
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SVHCHROHJZED  SO  THAT  OKI  V  OHE  $ET  OF  DATA  HEEDS  TO  BE  eENERATED  HITHIN 
THE  SAME   TIME    FRAMEi 

UhHECESSARV   repetitive   AHD   REDUNDAHT  TESTIHG  NOT  ONLY  CONSUMES 

valuable  tthe  ahd  resources  but  also  delays  the  closih«  of  data  sapsi 
Valuable  time  and  resources  mhich  could  be  used  to  develop  hem  data 
are  hasted  ih  refocusihg  oh  baps  that  have  already  6eeh  or  are  th  the 
process  of  being  filledi 

NaHY  LON-VOLUHE,   LOW  PROFIT  SPECIALTY  PRODUCTS.   IHCLUDIH6 
ANTtHtCROBlAL    PRODUCTS.   HAY   BE   DISCOHTINUED   BECAUSE   NEITHER   THE 
REGISTRANT,    THE   FORNULATOB,    NOR  THE   STATE   WILL    PAY   FOR  THE  ADDITIONAL 
TESTS   REQUIRED  ON  ACTIVE    INfiREDIENTS.      HaNY   H0N-A8RICULTURAL.    NINOB 

use  products  could  also  disappear^  unrealistic  trhetables  for 
implementing  ahd  geheratihg  these  weeded  studies  could  cause  sohe  of 
these  products  to  be  dropped  from  the  harketi 

Other  states,  such  as  New  Jersey  and  Hassachuse,tts.  have 
indicated  ihterest  in  establiskihg  their  own  data  requirements  as 
HELLi  Other  states  could  follow  these  examples  and  begih  reouestiho 

ADDITIONAL    DATA    IN   COHFL-ICT   WITH   THAT   REQUIRED   BY   EPA.      THESE 
ADDITIONAL    DATA   DO   HAVE   A   SERIOUS    IMPACT. 

CSNA   IS   SUGGESTING   LEGISLATIVE   LANGUAGE  MHICH  MOULD  NOT  ONLY  KEEP 
EPA  AHD  THE  STATES  ON  EQUAL   FOOTING  BUT  MOULD  ALSO  AL  L  OH  EPA  TO  TAKE 
ADVAHTAGE   OF   THE    TESTING   RESOURCES   OF    THE   STATES   (E,6;<    L ABOItATOIIIES. 
TOXICOLOfilSTS)  AND  VICE-VERSA.      CSHA  SUGGESTS   AMENDING   SECTION 

3(cK2Kfi)  OF  FIFRA  by  adding  the  follohihg  hen  subsection  at  the  end: 
(Vl)  Hheikver  data  of  a  type  specified  in  the  guidelines  . 

PROMULGATED   UNDER   3(c)(2)(A)   OR  3(C)(2)(B)  ARE  REQUESTED'BW 
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ONE-W  NORE  STATE  Olt  FESERAt  AeCNCtES.  SUCH  DATA  AEOWSTS. 
'  INCLUDtNS  BUT  NOT  LINITEB  TO  TEST  PROTOCOLS.  TIWTABLESr 
AND  STANDARDS  OF  REVIEW'  SHALL  BE  COORDINATED  AND 
SYNCHRONIZED  AHOHe  THE  AeEMCIES  SO  AS  TO  AVOID  UNNECESSARY 
REPETITION  AND  REDUNDANCY,   HiTHIN  ONE  YEAR  AFTER  ENACTMENT 
OF  THIS  LAN.  THE  ADMINISTRATOR  SHALL.  BY  RULE.  DEVELOP  AND 
IHPLENENT  PROCEDURES,  FOR  SUCH  COORDINATION  AND 
SVHCHRONIZATIOK  BY  THE  AdHINISTRATOR  SO  AS  TO  RESULT  IN 
IDENTICAL  AND  CONCURRENT  DATA  REBUIREHENTS  BY  ALL  THE 
AGENCIES;   In  THE  CASE  OF  UNRESOLVABLE  DISPUTE.  HE  SHALL 
SUBMIT  THE  FACTS  TO  THE  FIFRA  SCIENTIFIC  ADVISORY  pANEL  AND 
SHALL  HAKE  A  FINAL  DETERMINATION  IHPLEMENTIHO  THE  PaNEl'S 
RECOHNEHDATIOR, 

B,     St*tf  PoLiTieAl   SinmivisinM  ^fiofu  Spction  2it(A) 

During  the  1980's  hanv  political  subdiviskms  op  a  state,  such  as 
a  city,  county  or  tomhship.  have  attempted  to  exercise  the  same 

pesticide  jurisdiction  as  a  STATEi   SuCH  ATTEMPTS  TO  USURP  THE 
AUTHORITY  OF  THE  STATE  ARE  CONTRARY  TO  THE  LEGISLATIVE  HISTORY  OF 

FIFRA.  In  passing  the  1972  FIFRA  amendments.  Congress  branteb  limited 

PESTICIDE  REGULATORY  AUTHORITV  TO  STATES,  ThE  LEGISLATIVE  HISTORY 
SHOMS  THAT  CONGRESS  INTENDED.  IN  SOME  CASES.  TO  SHARE  ITS  AUTHORITY 
MtTH  THE  STATES.  BUT  NOT  MITH  LOCAL  JURISDICTIONS, 

It  is  evident  that  statutory  LAHSUAGE  is  necessary  TO  IHFORM 
LOCAL  JURISDICTION  OF  CONMESS'  INTENT  TO  PROHIBIT  PESTICIDE 
REGULATION  BELOM  THE  STATE  LEVELi   Ih  AODIUS  SECTION  2'I(a)  TO  EIFRA  IN 

lif2  (Public  Lam  92-516).  Congress  hade  clear  that  it  mas  txrimAm 
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LIMITED  RE601.AT0IIY  AUTHORITY  TO  THE  STATtS*  MIT  HOT  TO  LOCAL 

JURISDICTIONS.     On  June  7,  1972.  tme  Sewte  Awiculture  Committee 

REPORTED  OtTT  THE  PREVIOUSLY  PASSED  HOUSE  BILL.   ThE  COMMITTEE  REPORT 

(Senate  Report  Ho.  92-838.  92md  Com.,  2hd  Sess^)  accompamyihs  the 

BILL  states; 

The  Senate  Asriculture  Committee  considered  the 
decision  of  the  House  Committee  to  deprive  political 
subdivisions  of  States  and  other  local  authorities  of 

ANY  authority  OR  JURISDICTION  OVER  PESTICIDES  AND 
concurs  with  THE  DECISION  OF  THE  HoUSE  OF 

Represehtativesi  Clearly,  the  fifty  States  and  the 
Federal  Government  provide  sufficient  jurisdictions  to 
properly  resulate  pesticides.  lloreoveri  few.  if  any. 
local  authorities  mhether  towns.  counties.  villases.  or 
municipalities  have  the  financial  hherewtwal  to 
provide  necessary  expert  re6ulati0n  comparable  with 
that  provided  by  the  state  and  federal  60veiinhentsi  on 
this  basis  and'  oh  the  basis  that  permitting  such 
regulation  would  be  an  extreme  burden  on  interstate 
cohherce,  it  is  the  intent  that  section  2<l.  by  not 
providiwe  ant  authority  to  political  subdivisions  and 
other  local  authorities  of  or  in  the  states.  should  be 
understood  as  deprivihg  such  local  authorities  and 
political  subdivisions  of  any  and  all  jurisdiction  and 
authority  over  pesticides  and  the  resulatichi  of 
PESTiciDGSi  3  U.S;  Code  CoNe.  X  Ad.  News.  f.  IDDS  (19^). 
The  Senate  Commerce  Committee  offered  an  ahehdmekt  to  THAT-riiLL 
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SKCtPICALLV  TO  ALLOM  LOCAL   JURISDICTIONS  TO'  MWtATC  PCSTICIMS.  AMD 

THE  Senate  rejected  it  by  a  vote  of  71-0. 

Despite  this  extensive  legislative  historv.  there  have  been 
attempts  bv  various  political  subdivisions  of  fifteen  or  more  states 
to  regulate  the  sale  or  use  op  pesticides  or  to  request  eeneratiom  of 
neh  data,  local  jurisdictions  are  enacting  restrictions  that  create 
considerable  hardships  for  farmers,  foresters,  and  hoheomnersi  as 
nell  as  for  manufacturers. 

Local  regulations  not  onlv  place  burdens  on  pesticide  users,  but 
are  unnecessary  in  light  of  the  extensive  system  of  state  and  federal 
regulation,  local  jurisdictions  are  aiso  not  equipped  to  make  the 
scientific  decisions  needed  to  regulate  pesticide  use  properly. 

to  solve  the  problem  of  local  pesticide  regulation  in  the  1980's, 

HE   RECOMHEND   AH   AMENDMENT  TO   SECTION   2'>(a}   OF   FIFRA,    TO   LIMIT 
PESTICIDE   REGULATORY   AlfTHORITV   TO  THE   STATES.      MiTH   THE   AMENDMENT,    THE 
SECTION  MOULD  READ:      'A  STATE,   UI  Wl  POI  ITICUL  simiilvisinH  OE  A 
SUIE'    HAY  REGULATE   THE   SALE   AND   USE  OF   ANY   FEDERALLY   REGISTERED 
PESTICIDE    ..." 

He   support   this   amendment   and   believe   that  the   STATUTE   OUGHT  TO 
REFLECT  THE  CONGRESSIONAL    INTENT  THAT  POLITICAL   SUBDIVISIONS  BELOM  THE 
STATE   LEVEL   SHOULD   NOT   REGULATE  THE   SALE   OR   USE   OF   PESTICIDES. 


C.     DirriNCTHM  ^■nmmm  flimnnTHI    MB  JtalHUCHLIUUL  Pucrtfiag*;    - 

In  1978,  Congress  added  a  new  requirement  to  FIFRA  (Section 
SCaKD)  directing  that  regulations  prescribed  by  THE  Administrator 

ID  CARRY   OUT   THE   AcT   SHALL   TAKE    INTO  ACCOUNT  THE  DIFFERENCE    INXONCEPT 
Wtl:USAeE   BETVEEH   VARIOUS   CLASSES   OF   PESTICIDES   AND   DIFFERENCES  In 
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ENVIHOMdlTAL  RISK.  AND  TW  APPMIPItATE  DATA  FOR  EVALUATIHS  SUCH  RISK. 
•ETM^EK  A€RtCUuniRAL  AND  NONAflR  I  CULTURAL  PESTICIDES.   ThIS  ANEIOMENT 
EXTENDED  AM  EXISTIH6  PROVISION  THAT  REQUIRED  THE  ADMINISTRATOR  TO 
TAKE  INTO  ACCOUNT  THE  DIFFERENCES  IN  CONCEPT  AND  USAfiE  DETHEEN 
VARIOUS  CLASSES  OF  PESTICIDES.  NAHDATINO  THAT  SUCH  A  DISTINCTION  BE 
APPLIED  IN  PRESCRIBIN6  AMD  EVALUATING  DATA  FOR  NOM-ASR I  CULTURAL 
PESTICIDES. 

He  HAVE  HON  FOUND  THAT  STATE  LEGISLATORS  AND  SOHE  STATE 
RE6ULAT0RV  AGENCIES  SIMILARLY  ARE  MOT  TAKING  INTO  ACCOUNT  THE 
DIFFERENCES  BETHEEH  AGRICULTURAL  AM)  NON-AGRICULTURAL  PESTICIDES  IN 
PROPOSING  LEGISLATION  AND  RESULATIOMS.   In  RECENT  COMMENTS  TO  OME 
STATE,  CSiU  FOUND  IT  NECESSARV  TO  POINT  OUT  THAT  THE  PROPOSED 
REGULATIONS  PARTICULARLV  FAILED  TO  CONSIDER  DISINFECTANTS  AND 

SMiiTizERs.     Therefore,  he  reouested  significant  modifications  to  or 

MITHDRAMAL   OF   THE   REGULATIONS   UNTIL   THEV   COULD  BE   REWRITTEN   TO  TAKE 
INTO   ACCOUNT   THE   APPROPRIATE   DIFFERENCES. 

Concerning  FIFRA  AHEhOMENTS,  he  specifically  recommekd  that  a  new 
Section  21(0)  be  added.  Mandating  that  states  take  into  consideration 

THE  DIFFERENCES  BETHEEH  AGRICULTURAL  AND  NON-AGRICULTURAL  PESTICIDES. 
In  PROnULGATING  AHr  REGULATIONS.  POLICIES.  OR  PROTOCOLS  PERTAINING  TO 
THE  SALE  OR  USE  OF  PESTICIDES  MITHIN  A  STATE  INCLUDING  THE  IMPOSITION 
OF  TAXES  AND  REGISTRATION  FEES.  THE  STATE  SHOULD  TAKE  INTO  ACCOUNT  TNE 
DIFFERENCE  IN  CONCEPT  AND  USAGE  BETWEEN  VARIOUS  CLASSES  OF  PESTICIDES 
AND  THE  DIFFERENCES  IN  ENVIRONMENTAL  RISK  AND  THE  APPROPRIATE  DATA  FOR 
EVALUATING  SUCH  RISK  BETMEEN  AGRICULTURAL  AND  NON-ASR I  CULTURAL 
PESTICIDES.       In   MKIHG   a   request   FOR    DATA   SUBMITTED    IM   SUPPORT ■<«.  A 

Federal  registration,  the  state  should  also  take  into  account  tm£ 
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difference  in  concept  and  usa«  ktmeeh  asricvltuml  amd  hom- 
mricultural  pesticides. 

With  this  provision  includes  in  FIFRA  amndnent.  he  believe  some 
pressures  fon  inappropriate  state  resulatioh  whild  disappear  because 
state  regulators  would  have  a  federal  nahdate  to  consider  the  various 
types  of  pesticides  when  they  propose  appropriate  refiulations. 

Ah   ALTERNATIVE   TO   A  FIFRA  MANDATE   WOLD  BE  A  CMAH6E   IN  THE 
DEFINITION   OF   A   "PESTICIDE"   WHICH   WOULD   DIFFERENTIATE   BETWEEN 
AORICULTURAL   AND  N0H-A6R I CULTURAL   USESi      STATES   FREQUENTLY   INCORPORATE 
THE   FIFRA  DEFINITION  OF   PESTICIDE    IN   THEIR   LEelSLATION   BUT  DO   NOT 
INCLUDE   THE   SECTION   2S(a}(1)    DISTINCTION. 

D.  Ifl  Us£  Am  Rebistered  Pesticide  ui  &  Bahheb  iHCfUt&lSIEHZ 
MiTH  Its  I  abfi  iwc 
A  HEN  Section  2<ee}(5)  should  be  added  to  perhit  use  of  one 

PESTICIDE   IN   the   FORMULATION   OF   ANOTHER   REGISTERED   END'USE   PRODUCT   OR 
TO   ALLOW   A   REGISTERED   PRODUCT   TO   BE   REPACKED   INTO  ANOTHER   END-USE 
PRODUCT  UNLESS   PROHIBITED   SPECIFICALLY   BV   THE   LABELING.      ThIS 

PROVISION  WAS  INCLUDED  iH  H.R.  5203  (97th  Congress),  and  had 
widespread  support  in  the  house. 

Another  new  Section  2(ee)(6>  should  be  added  to  specify  that  a 

MISUSE   STATEHENT   IS   NOT  REOUIRED  ON   THE   LABEL   OF   ALL    PESTICIDES   AS    IS 
REQUIRED   BY   REGULATION.      CURRENTLY.   HOUSEHOLD  DISINFECTANTS   AND 
SANITIZERS   ARE  REQUIRED  TO  USE  THE  STATEMENT  "IT  IS  A  VIOLATION  OF 
FEDERAL   LAW  TO   USE   THIS   PRODUCT    IN   A  MANNER    INCONSISTENT  WITH   ITS 
LABELINfl."     Such   statements   AAE   NOT  BELIEVABLE.   AND  THE  USERS   WIl^L 
SIMPLY  REFUSE   TO  BELIEVE   THEY   MAY  »E   PROSECUTED   IF   THEY   DO   SOHETHINS 
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OTHEB  THAN  THAT  I  tSTCV  ON  THE  LABEL:   UmDER  SECTION  2ieEi,    THERE 
SHOULD  BE  AN  EXEHPTIOH  FOR  THOSE  "APPLYIHe  A  HOUSEHOLD  CI.EAHIN6' 
PRODUCT  C0HTAININ6  A  DIStNFECTAKT  OR  SANITIZED  ACTIVE  INOREDIENT.  IN 
HOUSEHOCD  OB  INSTITUTIONAL  CLEANIN6  OSES;" 

Ei     SeCXUIH  IIL.    PflOTFrTiBM  QE  Trade  SecneTS  anp  QiBEK  Iffnamtritm 
We  mould  like  to  recommend  tho  changes  in  Section  10  of  FIFRAi 
1)  Ereedqh  he  iMFoaMATtnii  Act  (FOIA)  PnorpnuRes 
Under  FOIA  procedures,  the  EPA  routihelv  releases  the  product 

LABEL  AND  INTERNAL  EPA  MEMOS  ON  THE  REVIEM  OF  SUBMITTED  DATA  AS  SOON 
AS  THE  product's  RE6ISTRATI0N  IS  SRANTEDi   ThE  TIME  LAG  BETMEEN 

registration  and  sales  can  be  out's  len6thr.  but  the  epa  does  not 
recognize  that  giving  this  information  to  a  competitor  before  sales 
begin  amounts  to  disclosure  of  highly  confidential  marketing 
information,  eigi,  that  a  company  intends  to  enter  a  specific  market 
with  a  specific  producti 

Disclosure  of  anv  information  oh  the  intent  to  market  a 
pesticide  should  commence  at  the  time  a  product  is  initially 
introduced  into  commerce  for  sale.  rather  than  at  registration,  unless 
the  disclosure  is  specifically  necessary  to  protect  against  a 
suspected  unreasonable  risk  to  health  or  the  environment;    since  all 
interested  members  of  the  public  nitl  have  am  opportunity  to  revieh 
this  data  prior  to  registration  (under  hir.  2'l63).  only  business 
cowetitors  nill  be  denied  access  to  the  data; 

2)     MnilFIMTlQH  Abqui  Infobmatiow  RFfltiRSTEP 

Altkoueh  the  Administrator  should  notify  the  submitter  of. his 

INTENT  to  disclose  TRADE  SECRETS  UNDER  SECTION  10(dH3).  DISCLOSURE  OF 
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OTHER  DATA  AMD  )HFORHATI0H  tS  NOT  COVERED  UNDER  FIFRAi  A  SUBHITTER 
SHOULD  HAVE  THE  RIfiHT  TO  BE  ADVISED  THAT  ANV  OF  ITS  DATA  HAVE  BEEN 
REQUESTED  AND  THAT   THE   AGENCY   PLANS   TO   RELEASE    IT,  ' 

F.  SeCIUM  2i.  RsfirsTBATitm  of  a  Pfsticide 

1)  S££I1M  JinKiii 

Another  major  probleh  of  sreat  concern  to  our  industry  has- 
developed  affi  ne  bel  leve  it  can  only  be  solved  mith  specific  direction 
from  cohsressi  nohagrlcultural  pesticide  nanufacturers  seeking  to 
obtain  *he-to0*  registrations  or  just  simple  amendments  to  existing 
registrations  are  experiencing  unreasonable  delays  in  the  processing 
WITHIN  THE  Registration  Division  of  EPA's  Office  of  Pesticide 
Programs.  It  is  not  unusual  for  these  applications  or  ahendmehts  to 
sit  in  the  Division  in  excess  of  a  year  or  more;  In  many  cases  the 
processing  of  these  items  could  take  only  a  fen  minutes  if 
registration  personnel  mould  just  take  time  to  process  THEMi  But  the 

RESUL  T  has  been  AND  CONTINUE  TO  BE  THE  CREATION  OF  AN  UNNECESSARY  AND 

huge  backlog  of  applications  for  me-too  products  and  amendments. 
Obviously,  absent  such  processing  a  firm  is  precluded  from  marketing 
its  products; 

We  HAVE  BROUGHT  THIS  PROBLEM  TO  THE  ATTENTION  OF  THE  AGENCY  AND 
HAVE   HAD  MEETINGS  HITH  EPA  PERSONNEL    AIMED  AT   STREAM.  I N I NG   THE 
REGISTRATION   PROCESS   WITH   RESPECT   TO   THESE   LOMG   DELAYS;      ThE   AgENCY 
HAS  BEEN  VERY  CANDID  MITH  US  AND  HAS  STATED  THAT  AS  A  RESULT  OF 
PRESSURE   FROM   CoNGRESSf   AND   PARTICULARLY   THIS   SUBCOMHITTEEi    IT  HAS 
UTILIZED  JUST  ABOUT  ALL    REGISTRATION   PERSONNEL    IN   OTHER  AREAS   SUCH   AS 
THE  DEVELOPHENT  OF  REREG I STRAT 1 ON   STANDARDS.      ADDITIONALLY.   THE 
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REeiSTRATIOH   DIVISION    IS   6IVIII«   PRIORITY  TO  APPLICATIONS  FOR  HEM 
CHEHICALS  AND  HEW  USES  OF  EXISTIHB  CHEMICALS  NHllE  RELEeATIHG  THE  NE- 
TOO  REGISTRATIONS—THAT   IS   REBISTRATIONS   OF   PRODUCTS   SIMILAR  TO  THOSE 
ALREADY  ON  THE  NARKET— TO  A  L  OM  PRlOftlTVi     ThUS  VERV  FEN  OF  THESE 
APPLICATIONS   OR   AMENDMENTS  ARE   BEING   PROCESSED;      NOST  ARE   BEING 
IGNORED, 

The  EPA  policy  of  loh  priority  for  ne-too  registrations  and 

PESTICIDE  AMEHDHENTS  HAS  AND  CONTINUES  TO  STIFLE  COMPETITION  AND 
UNNECESSARILY  IMPEDES  THE  INTRODUCTION  OF  IMPROVED  PRODUCTS  TO  THE 

PUBLIC;  This  practice  is  particularly  damaging  to  the  smaller 

MANUFACTURERS   AND   MARKETERS   MHO   CAN'T   "RIDE   OUT'   LONG   DELAYS    IN 

entering  the  marketplace;  hot  since  1977  have  delays  been  tois  bad; 
Surely,  it  is  not  the  intent  of  this  Subcommittee  to  foster  this  kind 

OF  DISASTROUS  COMPETITIVE  SITUATION;   ThE  AgENCY  THEREFORE  NEEDS  TO  BE 
REDIRECTED  IN  ITS  PRIORITIES  TO  PROPERLY  PROCESS  ME-^TOO  APPLICATIONS 
AND  AMENDMENTS  TO  REGISTRATIONS  IN  A  TIMELY  MANNER  -  THAT  IS  MITHIH 
SPECIFICALLY  DEFINED  TIMETABLES  -  EPA  SHOULD  NOT  ONLY  STREAMLINE  ITS 
PRESENT  REGISTRATION  PROCESS  BUT,  HORE  IMPORTANTLY.  SHOULD  REDIRECT 
ITS  REGISTRATION  PERSONNEL  TO  THE  ADMINISTRATION  OF  THE  ENTIRE 
REGISTRATION  PROCESS.   ThE  ADMINISTRATOR  SHOULD  BE  DIRECTED  TO  INVOLVE 
PERSONNEL  FROM  OTHER  PROGRAMS  IF  NECESSARY  TO  THE  REGISTRATION  OF 
PESTICIDES  SO  AS  TO  ENSURE  FAIRNESS  IN  THE  REGISTRATION  PROCESS  AND 
THE  FOSTERING  OF  COMPETITION, 

CSHA  SUGGESTS  AN  AMENDMENT  TO  SECTION  3(c)(3)  MHICH  MOULD  REQUIRE 

THE  Administrator  to  accomplish  the  registration  of  all  pesticides 

IN   THE   HOST   EXPEDITIOUS   MANNER   PRACTICABLE.    HHICH  MOULD   INDICATE^A 
PRIORITY  TO  APPLICATIONS   FDR   PRODUCTS    IDENTICAL    OR   SUBSTANTIALtV 
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5IKILAR  IN  CONrOStTIOM  TO  ANY  CURRENTLV  RG8ISTEIIED  PESIICIDE  OR  FM 
AHENDHEHTS  TO  EXISTtHS  RESlSTIUTIOIISi   ThIS  MEHBMirr  HOUlO  ALStt 
REQUIRE  THE  ADNIHISTIIATOR: 

-TO  NOTIFY  JME    RESItTRANTS  OF  THE  ABOVE  PESTtCtDES  MITHIH  tS  DAVS 

AFTER  RECEIVIHfi  AN  APPLICATION  NHETHER  IT  15  COHPlETEf 
-TO  NOTIFT  THE  REGISTRANTS  OF  THE  ABOVE  PESTICIDES  MITHIH  90  DAVS 
AFTER  RECEIVINS  A  COMPLETED  APPLICATION  IF  IT  HAS  BEEN  SRANTED 
OR  KNIEO.  AND 
-TO  PK>TIFV  THE  RE6ISTRANT  OF  THE  ABOVE  PESTICtDES  IN  HRITTXH  FORM 
OF  THE  SPECIFIC  REASONS  FOR  DENIAL  1 


6,     RpsFtarH  *im  HoMiTmimfi  -  &  Biolobical  Tfst  Farti  irv 

EPA  SHOULD  NAINTAIN  A  BIOLOCICAL  TESTING  FACILITV  AT  BeLTSVILLE. 

Haryland.  During  the  98th  Congress,  Senator  Paul  Sarbahes  (D-ND) 
introduced  s.b.  780.  a  bill  to  require  that  the  epa  naiktain  a 

FACILITY  FOR  THE  BIOLOGICAL  TESTING  OF  PESTICIDES  UNDER  FIFRAi  Ne 
SUPPORT  LANGUAGE  SIMILAR  TO  THIS  BILLi 

Me  believe  it  is  appropriate  to  have  one  federal  LABORATORY 
FACILITY  THAT  HAS  THE  CAPABILITY  TO  PROVIDE  TESTING  OF  DISINFECTANT 
MATERIALS  AND  THUS  AVOID  CONFLICTS  OVER  TESTING  HETHODS  AND  TEST 
RESULTS; 

UlTHOUT  SUCH  A  LABORATORY  HE  SEE  THE  POSSIBILITY  OF  VARIOUS 
STATES  OBTAINING  DIFFERENT  TEST  RESULTS  ON  THE  SAME  PRODUCT  AMD 
THEREBY  TAKING  DIFFERENT  ENFORCEMENT  ACTIONS; 
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-Me  all  share  a  coHnm  goal  tkat  all  pesticides  are  stfE  ami 

EFFECTIVE  FOR  THEIR  INTENDED  USES  AND  THAT  THEV  DO  NOT  POSE 
UNREASONABLE  RISKS  TO  MAN  AND  THE  ENVIROHNEHTj   A  NUHBER  OF  THE 
CONCERNS  HE  HAVE  NOTED  IN  OUR  FULL  TEXT  TOMV.  HOMEVER.  IMPOSE  AN 
UNNECESSARY  ECONOMIC  BURDEN  UPON  OUR  INDUSTRY  AMD  MtLL>  AS  NEIL. 
DEPRIVE  CONSUMERS  OF  SAFE  AND  EFFECTIVE  PESTICIDES  NEEDED  TO  CONTROL 
PESTS  HHtCH  DISRUPT  OUR  ECONOMY  AND  REDUCE  THE  QUALITY  OF  OUR  LIVES. 
He  AT  CSHA  ARE  COMMITTED  TO  MORK  KITH  THE  SUBCOMMITTEE  TO  HELP  RESOLVE 
THESE  IMPORTANT  HATTERS  AND  THEREBY  IMPROVE  TWE  PROSPECTS  FOR  PASSING 
FIFRA  LEGISLATION. 
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STATBNBHT  OF  THB  CHBKICAL  PROOUCBRS  AtlD  DISTKIBUTORS  MSOCIATIOH 


NT.  chaiEBBH,  my  none  is  Wartan  E.  Stlckla.  I  an  Ex«cutl<r« 
DircctOE  of  the  Chemical  producera  and  DlatElbutora  Aasoetation. 
He  thank  you  Cot  this  opportunity  to  discuss  ouc  position  on  th* 
Ftfdeial  insecticide.  Fungicide  and  Rodentlcide  Act  (PtPBA)  and 
the  need  (oc  generic  pesticide  registration. 

The  Chemical  Ptoducets  and  Distributors  Association  (CPDA) 
Is  a  voluntary  non-profit  membership  association  consisting  of 
about  fifty  companies  engaged  in  the  manufacture,  formulation, 
distribution  and  sale  of  products  used  on  food,  feed  and  fiber 
crops  and  for  lawn  and  garden  care.   He  are  primarily  composed  of 
small-  to  medlun-sized  businesses  engaged  tn  the  formulation, 
manufacture  and  distribution  of  some  $2  billion  wOEtti  of 
agricultural  pesticides. 

A  majority  of  our  members  rely  upon  the  production  of 
'generic"  pesticides,  those  products  on  which  the  patent  hai 
expired.   Our  membership  provides  a  much  needed  service  to  the 

Agricultural  Community  in  formulating  and  distributing  those 
chemical  tools  necessary  to  allow  all  of  us  to  enjoy  an  abundance 
of  agricultural  products  at  a  fair  and  competitive  price. 
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Today,  I  an  accompanied  by  Kt.  Robert  D.  Shockcy,  Chairman 
of  the  BoaEd  of  Chapoan  Chemical  Compounds,  Henphlai  Tennessee, 
and  President  of  the  Chemical  producers  and  Distributois 
Association;  Hr .  Jimmy  Whatley,  Director,  Corporate  Research  and 
Development,  the  Griffin  Corporation,  valdosta,  Georgia;  and  Ht. 
Richard  Killer,  Executive  Vice  President,  Prentiss  Drug  and 
Chemical  Company,  Floral  Park,  Hew  York, 

Mr.  Shockey  will  briefly  discuss  our  support  for  Congressman 
Charles  Hatchers'  legislation  (H.R.  2569}  on  generic  pesticide 
registration.  Hr.  Whatley  will  discuss  some  of  the  current 
problems  with  the  data  compensation  and  arbitration  system  In 
FIFRA.   Hr.  Killer  will  discuss  the  impact  of  these  actions  on 
RID  and  innovation  in  the  pesticide  industry. 

The  pesticide  Price  Competition  Act; 

He.  Chairman,  we  at  CPDA  strongly  support  H.R.  3569,  the 
Pesticide  Price  Competition  Act,  a  bill  introduced  by  Congressman 
Charles  KatcheE  (D-Ga.).   He  commend  Congressman  Hatches  foE  his 
leadership  on  pesticide  issues  facing  this  Congress,  especially 
the  need  to  lower  pesticide  prices  foE  farmers,  ranchers,  users 
and  consumers,  while  increasing  competition  within  the  pesticide 
industry,  especially  for  small  businesses.   An  identical  bill,  5. 
746,  has  been  introduced  on  the  Senate  side  by  senators  Nancy 
Kassebaum  (R-Kan.)  and  Al  Gore  (D-Tonn.) 
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H.R.  2569  would  •Btabliah  an  abbE«vlated  generic  pvsticlde 
legistEatlon  systen,  atlnulate  conpeticion  in  the  pesticide 
Industiy  and  lowet  the  price  of  peaticidea  for  farmers,  lanchecs, 
users  and  consuners. 

The  purpose  of  this  legislation  is  to  lower  the  faciaer's 
cost  of  production  by  reducing  the  coats  of  pesticides  that 
farneEB  buy  each  year  and  reduce  the  cost  o£  non-agclcultucal 
products  that  conauaers  buy  In  their  grocery  and  hardware 
stores.   This  measure  could  save  farmers  from  $400  million  to 
S500  million  per  year  for  at  least  the  next  five  years  on 
agricultural  pesticides  alone,   conaomecs  could  aave  additional 
■illlons  on  non-agricultural  products. 

As  we  look  across  our  land,  we  discover  an  agricultural  and 
rural  economy  Buffering  from  problems — increasing  costs  of 
production,  growing  debts,  more  problems  obtaining 
adequate  credit,  declining  pricea  for  crops — and  we  need  to  move 
forward  to  address  these  concecna.   one  way  to  help  the  farmer 
address  the  increasing  costs  of  production  is  to  face  the 
problems  head-on.   By  amending  the  pesticide  legislation,  the 
Federal  insecticide.  Fungicide  and  Rodenticide  Act  (FIFRA) ,  it  is 
clearly  posEible--even  desirable— to  increase  competition  in  the 
pesticide  industry,  resulting  in  reduced  pesticide  prices  and 
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lowering  Che  farmer's  cost  of  pcoduction,  without  costing  the 
government  a  pennyl 

Should  we  give  farmers  a  break?   Shaiild  we  Join 
together  to  reduce  the  cost  of  pesticides  for  our  farm 
community?   Should  we  seek  to  lower  the  farmer's  cost  of 
production?   ts  it  time  that  the  Congress  act  to  alleviate 
some  of  the  economic  distress  facing  rural  America? 

increased  Compatition  Will  Reduce  pesticide  Ptlc»a: 

Farmers  across  this  country  apply  agricultural  p«sticldes  to 
their  crops  and  these  costs  are  a  significant  percentage  of  the 
cash  variable  expenses  (seed,  fertilizer,  chemicals,  hired  labor, 
etc.]  that  farmers  pay  each  year.   According  to  the  recent 
figures  gathered  by  the  Economic  Indicators  of  the  Farm  Sector, 
Cost  of  production,  1985,  pcepared  by  the  Clnited  States 
Department  of  Agriculture,  pesticides  average  between  10  and  35 
percent  of  the  cash  variable  expttnse.   For  soybeans,  farmer* 
spend  $17.47  per  acre  for  chemicals,  equalling  32.3  percent  of 
the  cost  of  production.   For  peanuts,  facmeis  nationwide  spend 
about  SSO  per  acre  for  agricultutal  chemicals  or  about  30  percent 
of  their  cost  of  production.   For  cotton,  farmers  spend  $45  per 
acre  or  21  percent  of  their  cost  of  production  for  pesticides. 
For  sugar  cane.  It  is  $56,  and  for  rice  It  is  about  $27  per 
acre.   For  corn,  it  is  about  $18  per  acre,  or  almost  9  percent  of 
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ttieii;  cost  of  ptoauctlon.   Fatmais  also  apply  significant  anounta 
of  pesticides  foi  tobacco  (burley  -  $70  and  flue-cured  -  994]. 
Poi;  wheat,  it  Is  alaost  $3  per  acre  for  agiicultucal  chenicala. 
In  essence,  facmers  spend  a  considerable  amount  of  theic  cash 


1  pest 


:ides. 


In  the  southeastei 
even  gceatei  challenge, 
avetage  $45   pet  acre 
apply  896  of  pesticidi 
980  par  acre  for  chen 
average  almost  $9S  pei 
avecage  almost  5B9  pe: 
Hawaiian  sugar  cane  g: 
a  disproportionate  si 
agricultural  cheniica: 


n  section  of  the  country,  fanners  fac«  an 

While  cotton  fatmers  across  the  nation 
r  chemicals,  farmers  in  the  southeast 
peK  act*.   Peanut  farmers  average  about 
als,  but  southeastern  peanut  farmers 
acre.  Virginia  and  North  Carolina  farmeri 
acre.   Southeastern  farners,  like  the 
uers  and  Texas  sugar  beet  producers,  pay 
e  of  their  cost  of  production  far 


If  we  can  encourage  the  development  of  generic  pesticides, 
we  can  lower  the  prices  of  pesticides  that  farmers  buy  and  reduce 
the  farmer's  cost  of  production.   It  may  be  possible  to  reduce 
the  price  of  pesticides  by  10  to  20  percent  or  nor*.   For  those 
crops  like  peanutSi  cotton,  rice,  sugar  cane  and  tobacco,  we 
might  be  able  to  save  farmers  from  $S  to  $25  per  acre  in 
pesticide  costs.   For  large  acreage  crops,  like  corn,  soybeans 
and  wheat,  we  might  be  able  to  save  farmers  almost  $3.50.  $3.S0 
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and  $.60  per   acre  zespectively ■   Without  doubt,  how«v«r,  we  can 
help  the  farmec  ireduc«  the  cost  of  production  at  a  time  when  the 
cost  of  most  items  putchaeed  by  th*  farmer  have  been  rising 
higher  and  highcc.   Please  see  Appendix  I. 

One  way  to  reduce  these  costs  is  to  araend  the  data 
compensation  isEuv  of  FIFRA.   When  generic  pesticide  producers 
enter  the  market  following  the  expiiatlon  of  a  patent]  they 
generally  capture  only  10  to  ZO  percent  of  the  existing  market. 
(Ciba-Geigy  sells  more  triazine  products  in  pounds  now  than  when 
the  patent  expired  eleven  yeara  ago.)   Kith  the  fear  of  losing 
more  of  a  iiiaclc«t  share,  the  overall  impact  on  reductioir  in  pcie*s 
can  be  significant. 

Generic  pesticides  Lead  to  price  Declines  in  the  ISTOs; 
In  April  1977,  Donald  I.  Baker,  Assistant  Attorney 
General,  Antitrust  Division,  U.S.  Department  of  Justice,  wrote  to 
a  member  of  Congress  and  reviewed  the  impact  that  patent 
ftxpiiBtion  had  on  prices,   'prior  to  the  1972  amendments,*  wrote 
Baker  to  former  CongEessman  Floyd  Fithian  (D-lnd.),  "when  generic 
producers  could  economically  manufacture  technical  pesticides 
upon  expiration  of  the  potent,  prices  typically  dropped 
dramatically  upon  patent  expiration  (emphasis  added)."  Bahsr 
further  concluded: 
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"For  example,  the  price  per  pound  of  DDT  fall  to  about 
1/4  of  the  pre-expication  price  per  pound  vhen 
competition  was  introduced,  suggesting  that  monopoly 
profits  were  quite  significant  [and  likely  adequate  to 


During  the  19T0a,  a  major  pesticide— atraiine,  an  SO  percent 
*(ettabl«  powder  (produced  by  Ciba  Geigy) —was  used  by  farmers  to 
control  weeds  for  corn  and  sorghum.  During  th*  early  1970s,  the 
price  of  atrazino  was  essentially  constant,  with  minor 
flucuations.  In  1977,  the  price  dropped  from  S2.50-S2.7S  a  pound 
to  about  SZ  per  pound,  a  decrease  of  at  least  20  percent.  Other 
pesticides,  according  to  the  General  pesticide  Index,  were 
increasing  by  8  percent  in   1977.   See  Appendix  II. 

The  decline  in  atrazine  prices  is  attributable  to  the 
expiration  of  the  patent  in  1976.   Robert  Lee,  Economic  Analyais 

Branch,  EPA,  concluded: 

"Hith  such  a  large  share  of  the  market  in  a  major  crop 
like  corn,  entry  by  additional  firms  is  expected, 
resulting  in  a  smaller  share  in  the  atrazine  niarltet  for 
Ciba  Geigy  and  further  declines  in  price.' 

The  national  market  for  atrazine  was  about  100  million 
pounds  in  1977.   k  drop  in  price  of  SO  cents  per  pound  saved  S50 
million.   For  those  farmers  that  used  atrazine,  there  was  a 
saving  of  $1.25  to  SI. 50  per  acre,   k  farmer  uith  500  acres  of 
corn  saved  $625   on  his  cost  of  atrazine.   If  the  patent  on 
atrazine  had  been  extended  for  five  years,  farmers  would  have  had 


,y  Google 


to  pay  an  additional  $250  million  in  highftr  prices.   5«e  Appendix 

lit. 

in  aadition,  Robert  L«e  further  pointed  out  that  following 
patent  expiration,  the  price  of  maleic  hydtazide — a  growth 
cetaidsnt  on  tobacco,  onions  and  potatoes — fell  dramatically  by 
1L8  percent  from  the  Last  year  of  patent  protection  to  the  first 
year  without  pcotection.   He  concluded  that  the  decline  In  price 
"can  be  attributed  to  the  expiration  of  its  patent."  This  was 
due  to  both  small  domestic  companies  (Diexel,  Cumberland, 
Fairmont)  and  imports  starting  a  generic  market. 

During  the  1970s,  other  products  coming  off  patent 
experienced  a  decline  in  prices.   Diuron  (DuPont)  and  Simizine 
(Ciba  Geigy)  showed  significant  reductions.   Diuron  dropped  from 
about  $3.25  per  pound  to  about  $2.40  per  pound,  a  drop  of  S5 
cents  per  pound,  oc  26.2  percent.   Simizine  declines  from  the 
SIS. 00-16. 00  per  gallon  to  $9.00-10.00  per  gallon,  a  decline  oE 
about  S6  per  gallon  or  about  40  percent. 

The  1970s  provides  a  clear  example  when  prices  dropped  aftei 
the  patent  expired,  resulting  in  millions  of  dollars  in  savings 
for  farmers,  ranchers,  users  < 


Another  pattern  also  emerged  during  the  1970s.   In  1977  and 
197S  the  basic  manufacturers  argued  that  they  needed  additional 
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protection  and  asked  Congress  to  enact  a  lO-year  exclusive  aae 

period  followed  by  a  flve-yeac  peciod  of  compensation,   in  1978, 
Congress  passed  legislation  containing  these  provisions. 

"It  is  curious,"  renacked  Donald  Baker  of  the  Cepaitnent  of 
Justice,  "that  the  asserted  need  for  protection  of  the  teat  data 
[1977|  became  evident  only  when  significant  nunbers  of  pesticide 
patent*  began  to  tun  out.   We  find  the  disincentive  acgunent 
somewhat  dlsingenious," 

During  the  1970s,  two  patterns  emerged;  1)  prices  declined 
after  the  expiration  of  the  patent,  thus  benefitting  farmers  and 
consumers,  and  2)  the  industry  demand  for  protection  occurred 
when  patents  were  beginning  to  run  out. 

And  these  1970s  patterns  have  continued  into  the  1980e  as 
well. 

Genetic  pesticides  Lead  to  price  Declines  in  the  1980s! 

During  the  19B0s,  some  major  agricultural  products  came  off 
patent  and  generic  producers,  with  great  difficulty,  entered  the 
marketplace,  significantly  reducing  the  price  for  consumers  and 
farmers.  The  following  chart  clearly  indicates  that  these  three 
pesticide  products  have  dropped  an  average  of  IS.l  percent. 
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Phostoxin 
(1982) 

Treflan 
(19S5) 

Sutan 

(1984} 

Fregeneiic  prices 

genecLcs  entered 
the  parliet,  '86) 

30.20/kg, 
24.28/kg. 

28.50/gal. 

21.43/gal. 

19.89/gal. 
17.90/gal 

Percent  change 

-19.6% 

-24.8* 

-10.0* 

in  price 

Average  price  Decrease 

=  lB.lt 

When  generic  products  enter  the  marketplace,  pesticide 
prices  decline.  Kany   other  agriculture  chemicals,  presently 
under  patent,  are,  however,  experiencing  price  increases.   The 
following  chart  for  three  pesticides  selected  at  random  (and 
representative  of  products  used  in  O.S.  agriculture)  shows  that 
their  average  price  increase  was  about  9.9  percent  between  1983 
and  1986. 


'roduct  Trade  Mame 


Year 

Purdan 

Lasso 

Lorsban 

1983 
1984 
1985 
1986 

S40.72/gBl. 
46.69/gal, 
44.8  2/331. 
45.77/gal. 

S17.73/gal. 
18.59/gal. 
18.61/gal. 
IS.oe/gal. 

$2e.80/gal. 
30.21/gal. 
29.59/gal. 
30.93/gal. 

Percent 

+  12. 4t 

+  1.9% 

+15.4% 

in  price 

Average  Price  Increase  i 
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During  the  19BOs,  we  hav*  witnsssed  a  continuing  pattern  oE 
price  reductions  when  pesticide  product*  have  cone  off  patsnt, 
while  other  pesticide  prices  have  increased. 

It  is  Ironic  that,  in  the  period  between  1984  and  1987,  the 
basic  aanuCacturers  have  begun  anothet  major  effort  to  protect 
th«ir  nonopolletlc  control  of  the  narketplace  by  requesting 
Congress  to  enact  patent  term  extension,  an  effort  to  recover  up 
to  five  yean  of  titoe  lost  in  the  regulatory  process  at  BPA.   It 
just  happens  that  over  the  next  five  years  (19B7-1991)  about  21 
pesticides— some  of  the  moat  widely  used  and  most 
profitable— used  by  the  Juierlcon  farmers  will  come  off  patent. 
These  pesticides  constitute  about  *5  percent  of  all  pesticides 
used  by  farmers  today. 

Hard  cost  estimates  are  difficult  to  come  by,  but  by 
analyzing  past  experiences  when  pesticides  have  finally  been 
produced  by  genetic  manufacturers  and  also  by  comparing  domestic 
price  levels  with  the  prices  that  major  producers  charge  for 
their  product  overseas,  it  is  clear  that  a  vigorous  competition 
in  the  pesticide  industry  would  significantly  lower  the  price  of 
generic  pesticides  to  farmers,  possibly  by  as  much  as  $2  billion 
over  the  next  five  years. 

Congress  has  an  opportunity  to  correct  this  inequity  by 
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anending  the  currant  law  to  provide  fOE  a  ceasonable  coapenaatic 
to  be  paid  by  9«n*ric  produceca. 

Aa  competition  in  any  Backet  developa,  th*  prica  of  th« 
product  generally  daclinaa.  Cuxrantly,  a  Earnec  in  Central  ot 
South  Anecica  is  paying  a  lower  pcica  far  hi«  pasticidaa  than  at 
KmeEican  farmer.   As  an  example,  inaacticidea  being  used  on 
cotton  are  selling  for  Sl.OO/lb.  overseas  and  for  $1.5S/lb.  in 
the  U.S.   An  insecticide  for  the  control  of  nalacial  nosqoitos 
■ells  for  $.80  to  $.S5/lb.  overseas  and  $1.60/lb.  in  the  D.8. 


Once  a  product  comes  off  patent,  its  price  can  be  expected 
to  move  closer  to  the  world  market  price.   The  following  list 
shows  examples  for  D.S./foieign  price  differentials  which  exist 
now  for  several  products.   The  U.S.  price  is  expected  to  move 
toward  the  more  competitive  foreign  price. 


The  foll< 


Halath 

ior 

Methyl 

Pi 

Carbaf 

Vl 

Treflai 

Paraqu. 

St 

'ing  a 


and  conpar) 


U.S. 


S1.55-1.65/lb. 

S1.55/lb. 

S2.55/lb. 

sze.ao/gai. 

S32. 00-36. 00/gal. 


Foreign  price 

S.ei-.95/lb. 
S.9!-1.05/lb. 
Sl.SS/lb.  (Spain) 
$16. 00/gal. 
$13. 00/gal. 


>  products  that,  while  still  patented, 

:  a  large  price  difference  between  U.S.  and 
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foreign  naikeCs  Binc«  the  patent  is  not  enfoeced  outside  the 
U.S.: 

Product  U.S.  Price  Foialgn  Price 

Roundup  96e.00/9al.         S43. 00-44. 00/gal. 


Hs  are  trying  to  increase  competition  in  the  pesticide 
industry  by  addressing  business  Issues  which  have  a  direct  impact 
upon  Che  ability  of  our  members  to  conduct  business.   Without 
changes  in  the  data  compensation  area  (generic  pesticide 
registration,  3  (C)  (1)  (D}  and  3  (C)  (2)  (B) ) ,  our  nenbars  will 
be  at  a  decided  economic  disadvantage  due  to  these  artificial 
barriers  to  generic  products. 

Studies  have  shown  the  anti-competltlve  nature  of  the 
pesCiclde  industry  (EicherSf  19S0)  .   There  has  been  a 
redistribution  of  profits  In  favor  of  chemical  producers  and  away 
from  fornulators  and  distributors  Ithe  percentage  of  each 
consumer  dollar  going  to  basic  chenical  producers  increased  from 
45  percent  in  1965  to  66  percent  In  1976)  .   There  also  sppeata  to 
be  increasing  forward  vertical  Integration  in  the  pesticide 
Industry.   About  SO  percent  of  all  formulators  are  now  controlled 
by  basic  producers  through  either  direct  ownership  or  contractual 
obligation  (Eichers,  1980,  p.  13). 
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Even  when  patents  expire,  new  entry  into  the  maiket  may  be 
difficult  in  son*  cai*s  bacaus*  generic  praducets  must  still 
register  their  version  of  the  chenlcal  with  EPA.   The  EPA 
has  attenptad  to  reduce  the  tine  lag  by  using  data  subaitted  by 
the  original  taglstrant  undet  3  (C)  (L)  |D]  of  fifra.  This 
action  in  turn  has  stimulated  law  suits  brought  by  the  original 
registrants  who  Insist  on  receiving  compensation  Cor  the  data. 
Such  legal  action  can  insure  that  generic  registrations  are 
delayed  in  court  for  a  lengthy  period,  effectively  lengthening 
the  life  of  a  patent  [Butler  letter,  March  30,  l9Se,  to  Senator 
Charles  Kathlas,  Jr.). 

The  pesticide  industry  is  highly  concentrated  with  ten 
companies  controlling  66  percent  of  the  world  pesticide  market. 
The  U.S.  market  had  been  naintained  in  a  fairly  competitive  mode 
before  1978  due  to  the  noderate  rate  of  turnover  of  leading 
products,  allowances  for  generic  registrations  under  section  3 
IC)  {!]  (0)  of  FIFRA  and  patent  expiration.   However, 
unreasonable  data  compensation  decisions  under  section  3  (C)  (1] 
(D)  ate  reducing  the  number  of  new  entrants  into  the  market  on 
non-patented  pesticides.   As  competition  in  the  market  decreases, 
the  incentive  to  be  innovative  also  decreases,  a  generally 
recognized  empirical  result  of  aost  Industrial  organization 
studies. 
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Today,  technology  and  data  are  protected  under  Section  10  of 
the  present  FIFRA  law.   The  major  conpantes  uould  have  you 
believe  that  technology  is  being  exported  by  allowing  the  use  of 
data  for  a  generic  ragiatration  when,  in  fact,  technology  and 
data  are  being  imported  into  the  united  States. 
The  top  ten  agricultural  chemical  companies  in  the  world  are: 
Company  Country  U.S.  Mame 


German 
Swiss 


U.S. 
U.S. 


DuPont 

ICI  America 

Rhone  poulenc 

American  Hoechst 


The  top  three  companies,  Bayer,  Clba  Geigy  and  t 
account  for  31  percent  of  the  world  pesticide  sales.   The  next 
seven  companies  accounted  for  the  next  3S  percent  of  sales 
worldwide.   These  ten  companies  hold  a  total  of  66  percent  of  the 
world's  pesticide  sale*,  seven  of  which  are  not  American 
companies.   Technology  is  actually  coming  from  abroad. 
These  same  ten  companies  are  the  largest  importers  of  pesticides 
into  the  U.S.   The  NACA  industry  Profile  Study  states  that  U.S. 
sales  on  non-U. S.  production  have  remained  about  the  same:  $1,379 
million  in  1983,  51,366  million  in  1984,  and  $1,318  million  in 
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L9SS,  oi  about  25  petcant  of  U.S.  production. 

Th»  M«ed  to  Adopt  an  Equitable  Standard  for  Data  Cowpwnaationi 

FIPBA  does  allow  an  alternative  to  the  manufacturers  of 
generic  pesticides  if  they  wish  to  enter  the  market  without 
replicating  the  data.   In  that  event,  the  generic  manufacturer 
must  offer  to  pay  conpanastion  to  the  holder  of  the  data  [product 
is  patent  free]  so  that  EPA  may  refer  to  that  data  in  their  files 
In  considering  an  application  for  registration  by  a  generic 
nanufacturer .  Section  3  oC  PI?RA,  however,  set  no  clear  standard 
for  the  compensation  that  must  be  paid.   Using  general  accounting 
practices,  the  data  producer  can  write  off  the  cost  ol  data 
development  In  the  year  the  coat  Is  incurred,  thus  leaving  the 
public  financially  responsible  for  the  cost  of  the  data.   With 
the  general  public  actually  paying  the  cost  of  the  production  of 
the  data,  these  data  should  be  in  the  pubic  domain,  thereby 
allowing  generic  registration. 

He  need  an  amendment  Chat  explicitly  and  unambiguously 
confirms  the  congressional  intention  that  reasonable 
compensation  for  data  under  section  3  (c)  (1)  (D)  of  FIFRA  should 
be  fair  and  equitable. 

When  a  company  decides  to  enter  a  pesticide  market,  after 
the  expiration  of  the  patent,  it  must  be  able  to  determine  all  of 
its  potential  costs  in  order  to  make  a  sound  business  decision. 
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It  can  define  (1)  the  manuEactUEing  proceasi  (2]  esw  natatial 
costs,  (3)  cost  oE  plant  constructiorit  (4)  genaral  ovaitiead,  and 
(5]  potential  macket.   While  these  tines  aie  sufficient  in  most 

pesticide  product:  data  compensation  for  the  use  of  data 
submitted  by  another  registrant  to  support  the  registcatlon  of 

On  its  face,  FIFRA  provide*  that,  it  a  registrant  relies 
upon  data  submitted  by  another  registrant,  he  must  offer  to  pay 
compensation  to  the  original  data  submitter.  The  atatute  does 
not  provide  a  definition  of  "raaaonable  compensation."  If  the 
parties  involved  cannot  reach  an  agreement,  then  either  on*  may 
request  that  the  matter  be  submittad  to  binding  arbitration 
before  the  Federal  Hedtatton  and  Concilation  Board  which  is  to 
detecirine  "reasonable  compensation". 

He  believe  the  prior  history  of  FIFBk  makes  it  clear  that 
this  compensation  is  to  r«£l«ct  solely  the  original  data 
submitter's  production  cost.   However,  the  lack  of  an  express 
standard  in  the  statement  has  allowed  considerable  mmischi«E.   , 
The  only  data  compensation  case  which  has  bean  specifically 
decided  by  binding  arbitration,  to  date,  is  Stauffer  chemical  vs. 
PPG  Industries,  Inc.  {Stauf fet/PPGJ .   The  Stauffer/PPG  case  was 
heard  before  a  panel  of  three  arbitrators.   The  final  decision 
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against  PPG  provided  fol: 

o  PPG  to  pay  50  peccecit  of  the  cost  of  the  data  relied  upon 
by  the  EPA  to  registei  theic  product  which  had  been 
submitted  by  Stauffec  and  was  in  the  Agency's  files.   The 
data  in  question  was  valued  at  $2,930,000  and  PPG  was 
ocdeced  to  pay  81,465,000  to  Stauffei  within  30  days  of 
the  final  decision   (HOTE:  The  data  which  Stauffer  had 
subniitted  is  not  sufficient  to  fully  cegistei;  the  product 
under  section  3  of  FIFRA  and  will  requite  PPG  to  possibly 
develop  or  replace  several  million  dollars  worth  of  data 
when  the  registration  standard  is  finalized  by  the  EPA). 

o  The  arbitrators  ruled  that  PPG  had  gained  a  market 

advantage  by  not  having  to  wait  the  five  to  seven  years 
necessary  to  develop  the  data  themselves  and  obtain  EPA 
registration.   They  also  ruled  that,  since  PPG  had  gained 
valuable  time  by  relying  upon  Stauffec's  data  and  having 
the  benefit  of  their  registered  labels  to  copy.   TO 
compensate  Stauffec  for  the  market  advantage  PPG  gained  by 
relying  upon  Stauffer's  data  and  labels,  the  arbitrators 
awarded  them  50.15  per  pound  of  technical  produced  Or 
purchased  by  PPG  during  the  ten  calendar  years  from  19S3 
through  1392.   The  price  per  pound  is  to  be  adjusted 
annually  based  on  the  cahnge  in  the  Producer  Price  Index 
using  November  19B2  as  the  base  year. 

It  is  important  to  note  that  the  $0.15  per  pound  awarded  was 
determined  by  the  arbitrators  based  upon  a  net  profit  by  PPG  of 
$0.60  per  pound  of  technical.  This  is  equivalent  to  25  percent 
of  PPG's  net  profits.  Ho  allowance  was  made  in  the  decision  for 
a  drop  in  the  net  profit  to  below  the  projected  50.60  pec  pound. 
If  PPG's  net  profit  dropped  to  50.30  per  pound,  they  would  then 
by  paying  Stauffer  50  percent  of  their  net  profits. 

The  cost  of  the  actual  arbitration  process  must  also  be 
considered.   The  fees  charged  by  the  three  arbitrators  and  the 
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hierican  Arbitration  Association  (AAA)  In  the  Stauff«i/PPG  cas* 
w«re  596,000.   Stauffar  and  PPG  split  this  cost  with  each  paying 
946,000.   It  is  eatimatad  that  th«  legal  faes  for  PPG  In  this 
matter  would  hav*  been  approximately  $300,000.   The  hearings 
lasted  20-22  days  and  the  case  was  months  in  preparation.   This 
estimate  of  PPG'a  coats  In  this  matter  does  not  include  their 

Sasad  upon  the  above  figures  and  eatimatea  for  aalas 
contained  in  the  arbitration  decision,  ppg' s  intial  coats  for 
data  compensation  and  arbtttatlon  were  SI. 813, 000  plus  an 
additional  $7,087,500  In  royalty  payments  during  the  first  five 
years  of  sales.   If  PPS's  sales  remained  stable  during  the 
ten-year  period  in  which  royalty  payncnts  are  to  be  made,  the 
t«tal  cost  to  PPG  for  data  compenstion  would  be  approximately 
915,988,000  or  5.4  times  the  coat  of  the  data  involved,   is  this 
decision  fair  and  equitable?  We  think  noti 

Recently  a  second  case  haa  been  subnitted  to  the  arbitrators 
by  E.I.  du  Pont  De  Nanoura  t   Co.,  inc.  against  Griffin 
Corporation  and  Drexel  Corporation.   In  this  case,  Du  Pont  ia 
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M  can  be  8««n  by  the  abou*  two  casas,  it  would  be  vary 
difficult  foe  a  small  company  to  decida  to  enter  a  narket 
previously  held  by  a  major  producer.   Th«  coit  of  auch  an 
arbitration  award  under  the  law  would  be  out  of  reach  of  a  anall 
buaineasman.   if  he  were  successful  in  obtaining  entry  into  ■ 
narltet,  he  could  still  be  faced  uith  future  developnent  of 
■eveial  million  dollars  worth  of  data  when  the  registration 
standard  for  the  product  was  issued,  and  when  he  was  required  to 
reregister  his  product. 

He  believe  that  a  decision  such  as  the  Stauffer/PPG  decision 
is  totally  outside  of  the  intent  of  Congress  when  it  passed  the 
requirements  for  reasonable  compensation  in  1972,  or  whan  the 
statement  was  amended  in  1975  and  1970.   Ha  believe  the  intent  of 
this  section  was  to  allow  a   company  which  relied  upon  data 
submitted  to  the  Agency  by  another  registrant  to  share  in 
the  cost  of  development  of  that  original  data  and  not  to  reward 
the  original  registrant  for  being  the  first  to  register  the 
pesticide  product.   We  contend  that  such  reward  is  the  purpose  of 
the  patent  laws  and  not  FIFBA. 

Reasonable  compensation  should  be  an  equitable  sharing  of 
the  costs  of  the  data.   In  the  opinion  of  Justice  Sandra  Day 
O'Conner  written  for  the  Supreme  Court,  Union  Carbide  vs.  EPA 
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case,  Juatlca  O'Cooncc  cltad  laglslatlva  hlstoty  on  thin  point 
which  wa  baLieva  is  cont-raiilng.   Tha  Court  was  not,  tharatora, 
called  upon  to  aquacaly  addiaBa  this  iasua  and  did  not.   The 
ptaaent  reauthorization  givea  tha  congress  a  chanca  to  now 
expressly  clarify  the  compensation  standard  to  the  benefit  of 
all,  and  we  urge  that  you  do  so. 

Tha  Meed  to  Repaal  the  Bolat/Roche  Decision; 

Current  patent  law  allows  the  recipient  of  a  paaticlda 
patent  an  exclusive  life  of  IT  years,   Basic  suppliei:  companies 
have  requested  legislative  changes  to  this  law  by  asking  that  up 
to  five  additional  years  of  patent  life  be  added  to  the  pesticide 
product.   The  intent  of  the  legislation  Is  to  restore  lost  patent 
life  resulting  from  the  lengthy  regulatory  review  period  needed 
to  obtain  EPA  approval.   While  a  product  Is  being  reviewed,  it 
cannot  be  marketed. 

In  addition  to  the  anti-compet  '  e  nature  of  the  present 
system  of  determining  data  compensation,  a  recent  decision  by  the 
united  States  court  of  Appeals  has  brought  into  question  the 
practice  of  developing  data  necessary  to  support  the  registration 
of  an  Identical  pesticide  product  prior  to  the  expiration  of  a 
patent. 

on  April  23,  1984,  the  United  States  Court  of  Appeals  for 
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the  Federal  ClECuit  handed  down  a  decision  in  Roche  Products, 
Inc.  VS.  BolBE  phannaceutlcal  Co.,  Inc.  ruling  that  the  use  of  a 
patented  product  by  a  sacond  party  to  develop  data  for  the 
putpose  of  obtaining  an  early  market  entry  following  the 
•xpiiation  of  a  patent  was  a  violation  of  the  "use"  provisions  of 
the  law.   The  court  held  that,  while  there  was  an  exemption  for 
the  use  of  a  product  Cor  scientific  purposes,  the  exemption  did 
not  apply  when  the  infocmatlon  gained  was  for  coonerical 
purposes.   This  decision  prohibits  the  manufacturer  of  a  generic 
pesticide  fcoca  developing  any  data  which  would  be  necessary  for 
the  registration  of  one  product  prior  to  the  expiration  of  Its 

This  court  decision  effectively  adds  a  period  of  up  to  seven 
years  to  the  tern  of  a  patent,  in  addition  to  the  proposed 
five-yeai  extension,  totaling  a  patent  life  of  29  years 

ihould  become  law.   This  Is  shown  in  the  following 

....Regular  patent,  17  years. ...17  years 
'(ith  patent  term  extension  ...  .22  years 
Jolar/Roche  cost  of  time  S-7  years.... 29  years 

In  section  202  of  the  Drug  Price  Competition  and  Patent  Tern 
Restoration  Act  of  19B4,  provisions  were  included  to  overrule  the 
Bolar/Roche  decision.   Essentially  those  provision*  stated  that 
it  would  not  be  an  act  of  Infringement  to  make,  use  or  to  sell  a 
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pat*nt«d  invention  aolely  toi  uses  Ecssonably  E«lac«d  to  the 
development  and  subnlMton  of  information  under  a  fadetal  law 
which  ccgulatea  th«  nanutactuce.  use  oe  sale  of  drugs. 

If  a  pioduct  is  to  receive  patent  extenalon,  as  originally  ' 
proposed  hy  H.R.  2482  and  S.  2792  (99t:ti  Congress),  or  as  proposed 
in  H.R.  1345,  Introduced  by  Congresanen  Frederick  Boucher  and 
Michael  Dewine,  there  should  be  a  full  repeal  of  the  solar/Roche 
decision.   These  legislative  vehicles  do  not,  however,  contain  a 
full  repeal,  but  only  a  limited  repeal  for  just  two  years.   Such 
a  linited  repeal  provides  little  benefit  to  generic 
nanufacturers,  especially  if  the  testing  and  BPA  review  take  five 
to  seven  years,  leaving  us  with  a  three  to  five  year  deficiency, 
in  addition,  the  Bolar/Roche  decision  alao  does  not  allow  the 
generic  manufacturer  to  subsiit  hla  test  results  for  BPA  review 
prior  to  the  expiration  of  the  patent.   Congress  wisely  created 
the  generic  pharmaceutical  industry  following  patent  tern 
restoration  and  %fe  feel  that  such  a  move  within  the  pesticide 
industry  would  benefit  all  users. 

He  at  CPDA  believe  that  a  generic  manufacturer  in  the 
pesticide  industry  should  be  on  an  equal  footing  with  drug 
■anufacturers  and  do  the  testing  and  file  an  application  for 
registration  before  the  expiration  of  a  patent,  as  long  as  there 
is  a  prohibition  against  marketing  before  the  patent  expires. 
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These  de  facto  citcumsCances  cceated  by  Bolac/Roche  clearly 
prohibit  market  entry,  deny  •mall  businesses  access  to  the  market 
place  and  deprive  farmers  and  consumers  of  lower  priced 

pesticides. 

An  important  point  to  remember  when  thinking  about  patents 
la  that  there  can  be  multiple  patents  on  a  compound.   A  company 
in  the  pesticide  field  will  first  apply  for  a  composition  of 
matter  patent,  then  a  manufacturing  patent,  a  third  patent  and 
possibly  a  fourth  on  the  Intermediates  used  to  manufacture  the 
compound,   A  use  patent  would  be  next  and  then  a  formulation 
patent  would  be  requested.   With  five  patents  on  one  compound, 
separated  by  a  few  years,  a  company  would  essentially  end  up  with 
a  patent  in  perpetuity.   Does  anyone  really  need  patent  term 
restoration? 

importantly,  all  formulations  of  a  pesticide  containing  the 
identical  active  ingredient  should  be  considered  the  same 
pesticide,  and  no  pesticide  should  be  subject  to  more  than  one 
patent  extension.   In  no  event  shall  more  than  one  patent  be 
extended  for  the  same  regulatory  review  period  for  any  product. 

He  recommend  inclusion  of  an  amendment  to  K.R,  2463  to 
redress  the  deficiencies  of  the  Bolar/Roche  decision,  as  outlined 
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in  Appendix  IV.   If  this  type  of  amendM«nt  Is  not  Included  in 
H.R.  2463,  there  is  no  need  foi  patent  tera  reetoiatlon.   in 
effect,  the  basic  manufacturer  of  the  peatlclde  ALRBADV  has  an 
extension  of  the  patent  by  virtue  of  the  period  of  tine  requited 
to  lepllcate  the  test  data  and  obtain  an  BPA  regtatcation  prior 
to  bclnging  the  pesticide  onto  the  market.   Dnder  the  present 
circumstances,  it  is  nearly  impossible  for  a  generic  oanufactureE 
to  develop  his  own  set  of  data. 

Heeeateh  and  Development,  innovation  and  Greed?i 

Research  intensive  chemical  conpanies  claim  that  they  need 
the  enactment  of  patent  term  restoration  so  they  can  Increase 
Innovation. 

in  1986,  the  CoDnittea  for  Research  and  Developaent  of 

Agricultural  Chemicals,  composed  of  11  basic  nanufacturarB, 

warned  the  Congress: 

"If  Congress  amends  the  PIFRA  to  allow  low-cost  access 

to  health  and  safety  data  for  follow-on 

registrants, .. .private  sector  RtD  in  agrichemicals  will 

decline  by  SlOO  million  or  more  eaeh  year  —  from  a 

base  of  S553  million  in  19BS...' 

(See  Appendix  V,  page  3) . 

The  leaders  of  the  agrichemical  industry  would  have  ua 

believe  that,  in  five  or  six  years,  reaearch  and  development 

would  almost  diappearl   Does  anyone  really  believe  this 

misleading  rhetoric?   Is  the  agrlchemlcal  Industry  crying  wolf? 
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Ace  these  niislesding  statwaants  tiom   th«  agclcheaical 
industry  leadecs  Eenlniscent  of  the  statements  issued  by  tha  dtaq 
toanufactuEeis  during  the  congressional  d*bata  in  I983-19B4  about 
establishing  generic  drug  registration?   What  did  th« 
Pharnaceutical  Hanufacturera  Association  iSHk)    state  on  July  15, 
1983?   The  following  statments  represent  tl)«ir  views  on  tttO   in 
1983: 

-innovation  will  dry  up." 

"...it  IH.R.  36051  nonetheless  strives  to  reduce  economic 
incentives  for  important  pharmaceutical  tsaeatch  still 
further." 

-But  what«uet  ahort-term  savings  nay  b«  ocheivad  will  coae 
at  an  enormous  long-tern  cost  to  th«  public  in  terns  of 
reduced  pharaceutical  research,  fewer  new  oedicines  in  the 


1  POEtion  of  stBtemeot  of  the  pharmaceutical  Hanufactusers 
Association  (PHA)  before  the  Subcamnittee  on  Health  and  the 
Environment  of  the  Connittee  on  Energy  and  Commerce,  House  ol 
Representatives,  on  H.R.  3605  on  July  25,  1983. 


in  the  pharmaceutical  industry  dried  up  ia  th« 
in  the  period  since  the  passage  of  the  geneti 
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dsug  bill?  What 


I  the  facts? 


Since  19B4,  there  hav*  been  no  dBclinea  in  drug  ceseatch 
and  development  funds,  only  Increases — about  14  percent  par  year 
foe  1985  and  198611   In  the  past  tuo  yeaca,  an  additional  $1 
billion  has  been  poured  into  R4D.   Rasaarch  and  development  has 
actually  doubled  since  19B11   And  has  doubled  nearly  avery  fiva 
years  since  19611 1 


Hunan   i 
vatetin 

(raillio 

aty 
ns) 

Percentage 
increase 

Actual 
increase 

19B6 

84,647 

13.95t 

569,000,000 

19»5 

S4,aTB 

13.94% 

499,000,000 

1984 

83,579 

10.86% 

361,000,000 

1983 

83,218 

18.97% 

444,000,000 

19B2 

52,774 

18.00% 

433,000,000 

1981 

82,340 

18.36 

363,000,000 

(See 

Append 

X    V 

)  . 
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1984,  Congress  provided  the  pharmaceutical  Indui 
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with  patent  term  restoration.   This  law  contains  not  only  the 
cestoiation  of  time  lost  to  regulatory  review,  but  also 
eliminated  the  Bolac/Boche  decision,  and  provided  accelerated 
legistration  which  we  call  'ganatic  registration."   The 
pharmaceutical  Industry  appears  to  have  prospered.   Research  and 
development  funds  have  increased  year  after  year.   Two  hundrad 
fifty-four  Abbreviated  New  Drug  Applications  (AHDA)  appeared  at 
the  FDA  within  the  first  days  after  enactment. 

m  fact,  the  amount  of  generic  applications  rose  from  470  in 
1984  to  1,069  in  ISSS.  an  increase  of  127.45  percent.   Of  these 
1,069  applications,  389  were  approved.   In  1986,  there  were  1,062 
generic  applications,  but  616  were  approved.   The  effect  was 
delayed  because  it  takes  14  to  17  months  to  register  a  generic 
product.   This  trend  is  expected  to  continue. 

of  off  patent  brand  name  drugs  if  they  can  prove  to  the  FDA  that 
their  versions  are  equivalent  to  the  brand  name  products.   The 
requirement  to  repeat  the  studies  to  prove  the  safety  and 
efficacy  of  established  pharmaceutical  compounds  is  no  longsr 
tequlred.   These  new  rules  have  created  a  new  wave  of  the  future 
tor  the  pharmaceutical  industry;  Ciba  Geigy,  Smith  Cline, 
American  Cyanimid's  Lederle  Laboratories,  Glaxo  and  Hoechst  have 
all  jumped  into  the  generics  marketplace  because  this  is  the 
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placa  fOE  future  growth.   (Ciba  Geigy,  American  Cyanimld  and 
Hoechat  ar*  also  pesticide  nanufactuceia  and  oembeEa  of  haca) , 
Mditionally,  aeveial  oajor  U.S.  dtug  patent  holdara  have  applied 
fot  patent  taim  extenaion.   It  appeate  that  the  law  is  working  as 
intended  by  Congiesa. 

Hill  the  major  agcicultutal  chemical  companies  who  aie 
pcoduclng  these  new  products  atop  research  and  development  if 
they  do  not  receive  extension  of  theit  patients?  Hill  these  same 
companies  stop  researching  and  developing  new  products  if 
genetic  pesticide  registration  passe*?  Hill  they  slash  their  rsd 
budgets  by  $100  million  per  year  over  the  next  aeveral  years?  He 
think  not  I 

The  tax  laws  provide  major  incentive*  for  research  and 
development  through  favorable  deductions  and  tax  credits.  A 
large  amount  of  the  coat  of  reaeatch  and  development  la  the  coat 
of  peraonnel.   Salaries,  bonuses  and  the  expense*  for  RtD 
peraonnel  may  be  written  off  under  the  tax  laws  in  the  year  in 
which  coata  are  incurred.   Similarly,  nateriala  used  in  RtD  may 
be  written  off  in  that  year.   These  write-offs  are  all  RSD  costs, 
not  juBt  for  costs  of  commercialised  products.   The  costs 
of  facilities  where  RtD  i*  performed  are  capitalized  and  written 
off  against  taxes  over  aeveral  yeara.   In  addition  to  these 
benefits,  inveatment  tax  credits  are  provided  under  the  tax  lawa 
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for  any  SfiD  that  exceeds  the  RfcD  in  a  base  peclo*).   These  tax 
credits  am   extended  in  the  present  proposed  tax  bills. 

Who  is  really  paying  for  RtD?  The  American  taxpayer.  Does 
it  not  stand  to  reason  that  the  major  chemical  coapaniea  will 
continue  RSD  when  they  pay  next  to  nothing  for  RfcD  and  stand  to 
gain  millions  of  dollars  from  any  innovation  that  results  from 
the  taxpayer-paid  RfcD?  Hill  Congress  gtive  the  taxpayer  patent 
term  extensions?  Or,  better  yet,  let's  take  two  or  three  years 
off  the  patenc  to  pay  back  out  taxpayers  for  their  RtD. 

H«  agree  that  the  generation  of  data  costs  a  great  deal  of 
money,  but  who  actually  pays  for  the  data?  Using  generally 
accepted  accounting  practices,  the  costs  of  R&D  is  usually 
written  off  in  the  year  the  costs  were  Incurred,  up  to  SO 
percent.   There  la  also  an  R&D  tax  credit  which  provides  another 
25  percent  write-off  up  front.   Thia  could  mean  that  75  percent 
of  the  cost  of  data  Is  paid  for  by  the  American  taxpayer. 

A  central  argument  raised  in  favor  of  patent  term  extension 
is  that  innovation  is  declining  under  existing  law.   The  amount 
being  spent  on  research  and  development  is  not  declining.   The 
National  Agricultural  Chemical  Association  (HACAl  surveys  for 
1984  and  19B5  reveal  significant  increases  in  RSD  by 
as  much  as  39.3  percent  in  1984  and  IS. 9  percent  in  1985.   He  see 
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no  reason  why  the  American  agricultural  chemical  indu 
cut  back  its  RftD  expenditures,  tn  general,  the  R&D  c 
usually  recovered  within  a  few  years,  if  only  because 
not  invest  in  products  with  low  latea  of  leturns. 


Total      R»D 
expenditures 

(in  billions) 

incrsaf 

previoi 

le  from 
IS   year 

percentage 
increase 

S868.9 

S138.3 

18.9 

S730.6 

$206.2 

39.3 

1985 

1984 

19S3  $524.4 

(Sa*  Appendix  VII  and  Appendix  VIII). 

The  1985  industry  survey  shows  that  sales  in  the  pesticide 
industry  (including  o.S.  and  non-U. 5.  production)  was  S5.37 
billion  in  19S5.   Research  and  developaent,  on  the  other  hand, 
resulted  in  25  new  compounds  subcnltEed  for  registration  in  1985, 
15  in  1984  and  11  in  1983— a  steady  increase  in  new  products. 

Basically,  the  manufacturer  can  recover  significant  portions 
of  the  coat  of  research  and  development  through  the  operation  of 
the  tax  laws,  in  addition,  the  regulatory  statute  governing  the 
sale  and  distribution  of  pesticides,  the  Federal  Insecticide, 
Fungicide  and  Rodencicide  Act  (FIFRA)  provides  significant 
protection  to  the  basic  manufacturer  aftec  a  patent  has  expired. 
h  person  can  distribute  a  pesticide  if  he  obtains  a  r«gistration 
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from  BPA.   TO  obtain  a  reglBtration,  the  applicant  must  subait 
tttst  data  that  deaonstiates  that  the  pcaticida  will  not  cause 
unreasonable  advecse  effects  to  individuals  oe  the  envirorment. 
This  EequiieidAnt  fOE  submission  of  teat  data  applies  to  all 
applicants,  unlike  hunan  drugs  and  the  pEOposed  amendments  to 
animal  drug  laws,  even  if  the  pesticide  is  a  genetic  pesticide 
identical  in  all  Eeapects  to  a  pesticide  that  had  pEeviously  been 
appEoved  by  EPA. 

He  fully  Eealize  the  impoEtance  of  research  and 
development  fOE  the  pesticide  industry  and  the  need  to  generate 
new  chemicals  foE  futuEe  needs.   FaEiners,  consumeEs  and  pesticide 
users  depend  on  the  development  of  new  products  to  Increase  CEOp 
yield,  protect  against  sbeIoub  infestations  and  inpEove  the 
quality  of  Life  for  all  Americans. 

The  cuEEent  law  and  the  19ST  proposed  amendments  go  to  gEeat 
lengths  to  pEotect  the  investment  inteEests  of  the  original 
BanufactuEeE,  but  we  have  done  nothing  to  advance  the  InteEests 
of  the  farmers,  ranchers,  useEs  and  consumers  who  would  benefit 
from  greatsE  generic  competition  and  lower  pEices. 

me  support  legislation  H.R.  25G9/S.  746  that  Is  not  intended 
to  deprive  basic  manufacturers  from  recouping  their  R&D  costs  for 
both  successful  and  unsuccessful  pEOducts,  as  well  as  receiving 

an  ample  return  on  their  investment. 
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If  we  coBbine  a  IT-year  patent  life  with  a  five-year 
extension  of  the  patent  (H.R.  134S)  ,  22  yeais  in  all,  theie  ought 
to  be  sufficient  incentive  foi  innovation  and  adequate  tine  to 
recoup  all  of  the  R(D  costs, 

IE  is  tine  to  resolve  this  long  standing  inequity. 

The  generic  pcoducecs  believe  that  thece  is  a  concerted 
effoiE  by  the  brand  name  manufacturers  to  keep  out  competition. 
In  the  recent  heatings  on  FIFRA,  the  generic  producers  of 
pesticides  sought  the  inclusion  of  a  reasonable  standard  foe 
determining  data  compensation  to  be  Included  in  the  law.   The 
major  brand  name  companies  have  consistently  testified  against 
fairness  in  pesticide  laws  and  a  definition  of  reasonable 
compensation.   Bach  day  that  the  brand  name  companies  can  prevent 
generic  manufactucers  from  entering  the  market  adds  significant 
dollars  to  their  bottom  line  at  the  expense  of  the  American 
farmer  and  the  American  consumer.   Again,  the  bottom  Line  is  not 
innovation  or  the  need  for  more  research  and  development,  but 

The  same  principle  that  gave  rise  to  reversing  the 
Bolar/Roche  decision  for  the  human  drug  industry  holds  true  for 
pesticides.   The  need  of  the  American  farmer  cannot  be  denied. 
TO  be  competitive,  we  must  give  our  farmers  the  best  and  least 
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expensive  tools  with  which  to  produce  their  crops. 

He  Eealiie  that  many  menbers  of  this  Subcoaaittee  are 
coinni i t ted  to  giving  patent  teen  restoration  fot  the  major 
pesticide  producers  becaua«  of  thalt  Bincai;*  b«li«f  that  th« 
extension  is  fair  in  Older  to  sake  up  for  lost  patent  time.   Me 
would  appreciate  your  looking  at  the  entire  picture  with  a  view 
toward  fairness  if  you  ate  thus  committed.   A  (airness  that  would 
treat  the  pesticide  patent  term  restoration  bill  the  same  as  you 
treated  drugs  and  are  now  treating  animal  health  products.   tM 
believe  that  you  owe  this  to  the  American  farmer,  the  generic 
producers  and  the  public  at  large. 

A  Compromise  Solution  to  FIFRA; 

During  each  of  the  last  three  congresses,  the  business 
issues  of  FIFRAi  not  the  controversial  enviconnental  concerns, 
have  generated  sufficient  conflict  and  dispute  so  as  to  frustrate 
the  passage  Of  the  needed  pesticide  amendments. 

we  would  like  to  see  these  disputes  over  the  business  issues 
within  FIFRA  resolved  to  the  satisfaction  of  the  basic 
manufacturers,  the  generic  pesticide  producers  and  the 
and  farmers  who  utllite  agricultural  pesticides. 

Me  at  CPDA  want  to  cumnend  Congressman  Charles  Hatcher 
ID-Ga.)  for  introducing  H.B.  2569,  the  Pesticide  Price 
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competition  Act.   This  legislation  vould  expedite  the 
manufacturing  of  genecic  pesticides. 

He  believe  that  the  HatchsE  bill  offets  the  best  hop*  to 
resolve  on*  of  th«  most  difficult  and  controvetsial  issues  of 
PIFRA — generic  pesticide  cegiatcation  and  data  conpensatlon.   1 
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American  farmer. 

By  adopting  this  legislation  as  part  of 
a  latgeE  PIPRA  amendment  package,  the 

Congress  could  inject  a  healthy  dose  of 
competition  into  the  pesticide  industry 
and  give  farmers  and  consumers  a  real 
break.   And  we  can  help  farmers  and 
consumers  without  costing  the  Treasury 
or  the  American  people  a  single  penny." 


mpromise  and  respectfully  urge 
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the  eubcomiittea  and  full  coiMiitte*  to  coupLe  the  Hatchec  bill 
with  future  patent  term  restoration  aneodments,  thus  achieving  t 
united  approach  that  provides  significant  benefits  to  the  basic 
■mall  generic  manufacturers,  and  famers  and 


It  is  time  to  give  the  farmer  a  break.   It  is  time  to  lowat 
the  farmer's  cost  of  production  without  taking  a  penny  out  of  tt 
federal  treasury.   It  is  time  to  lower  pesticide  prices  to 
consumers.   It  is  time  to  give  the  pesticide  industry  a  shot  of 
deregulation.   And  it  is  time  to  work  out  a  reasonable  and 
workable  compromise  on  the  business  issues  of  FIPRX. 

We  welcome  any  questions  that  the  subcommittee  might  have. 


<AttachMnts  follov:) 
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PATSR  TEM  EXTQISIOII  ANENDKEMT 

Saaa  «•  1906  OeuH  «nd  lanata  puaad  bllla  [1.*.,  up  to  a  S 
ya«E  pacant  •xcansion  to  conpenaata  Cor  regulatory  dalaya,  3 
y««»  If  tha  leviaw  paiiod  began  baCoca  anacEment  ol  tiM  bill, 
noil*  it   regulatoiy  ravlaw  conplatad  by  anactment)  axc^C  that 
tbcra  la  no  tecminatlon  date  Cot  the  amendnant  and  axcapt  tor 
Inclusion  oC  a  provLiion  to  revecaa  the  holding  ol  tha  court  in 
Rocba  Ptodueta  v.   Solar  Phirinaceutlcal  Co.  Inc.  aa  followai 

Saction  271(a)  at   titla  35.  Dnitad  Stataa  Cod*,  is  aaandad 
by— 

(1)  cadaalgnating  paiagrapha  (3)  and  (4)  aa 
p4EafEapba  (4)  and  (S),  raapactlvalyi 

(2)  adding  a  new  pacaqraph  (3)  aa  Collowai 
*(3)(A)  During  tha  tera  of  a  patant  relating  to  a 

paatleida  (including  a  patent  which  clalna  a  paaticide, 
a   sathod  foe  ualfig  a  paaticida,  oi  ■  aathod  of 
nanufactucinq  a  peatlcida)  which  ii  or  haa  been 
raqiatarad  under  the  Padaral  Inaactlcida,  rungicidai  and 
nodantlcida  Act  oc  which  ia  aarketad  with  tha  paiaisslon 
of  tha  holder  ot   such  patant,  it  ahall  not  b«  an  act  oi 
InCringeaant  of  auch  patant  to  nake,  uae,  or  sell  auch 
paaticida  solely  Cor  taating  leaaonably  related  to  tha 
davalopaant  and  submisalon  of  data- 

"(i)    to  meet  regulatory  raquitamants  undar  tha  r«d«ral 
iRaccticida,  Pungicide.  and  Rodantlclde  Act 
'(li)   to  obtain  a  tolerance  or  an  exaiotion  frea  > 
tolaianca  under  aection  408  ol  the  Federal  Food,  Drug, 
and  Cosnatlc  Acti  or 

*{lli)  to  obtain  a  food  additlua  regulation  or  an 
•SMiptlon  froa  a  food  additive  regulation  under  aaction 
409  of  the  Federal  Food,   Drug,  and  Coanetic  Act. 

(B)  It  ahall  be  an  act  of  intringenent  for  any  person 
to  subalt  any  application  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticida  Act  or  section  408  or  409  of  tha 
Federal  Food,  Drug,  and  Coaaatic  Act  toe  a  paaticida  covarad 
by  a  coBposition  of  aattar  patant  method  of  uaa  patant.  or 
nethod  of  oanuCactuilng  patent  issued  for  the  pesticide  if 
the  purpose  of  the  submission  of  such  application  is  to 
obtain  approval  of  such  application  to  engage  in  the 
commarclai  manufacturing,  uaa.  or  sale  ot  a  paaticida  covered 
by  auch  patant  before  tha  aspiration  of  such  patent  unless 
auch  parson  is  the  holdar  of  such  patent  or  a  llcanaaa  of  tha 

(C)  Foe  purpoaas  of  this  paragrapbi  all  totRuilatlonB  of 
a  paaticida  containing  tha  identical  active  infradiant  ahall 
ba  conaidatad  the  aaaa  paaticida.') 
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(3}  aaandinf  paragraph  (4),  as  c«d*aigaat«d.  by 

inaarting  'or  paragraph  (3)<A]*  altar  'paragraph  (l}'i  and 

(4)  aaahdiag  paraatapb  (9),  aa  radaalgnatad,  by— 

(A)  Inaacting  'and  paragraph  OMB]'  altar  "paragraph 
(])'i  whartvar  it  appaara  In  aueh  paragraph!  and 

(B)  inaactiog  'or  paaticida'  aftat  'driig'  wharavar  It 
appaaia  in  auch  paragraph. 
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Iot«l  daM«Uo  O.S.  MlM  for  p«>tlet<l*s  mm  $«.06  btlUoB  U  IIBS 
4ouB  9  P«roiBt  froB  K.IC  bUUoo  la  19M.  ict«l  O.S.  barbleid* 
MlM  ia  19S5  Mr*  il.$  bUUoo  mhI  InMcUalM  uIm  wr*  «96B 
mUUoa.  Total  D.S.  fuadeida  m1*s  wra  t3&9  ■HIIob  1b  1H5. 
(Smtm:  1985  loduatry  Sa^mrj  for  r«partlii«  iiii^iiiiti>  frca  th» 
MtlooU  AcrloultuTKl  Chuloui  iatoelatloB  (UCl).] 

lb*  iBdwatry  Mplvja  abeot  99,000  la  MBUfMAvrlat,  rwamrah  and 
dM*lepMBt,  41«trlbntleB  Md  mIm  1b  tte  i.s.    Ihs  prodattta  an 
«Md  IB  all  90  aUtM  by  aannl  bUUob  tarmn,   laiiuUaia  tad 
■ppUcaUra. 

Kajop  wpUoatieaa  of  paatteidaa  ar*  fM-  anoh  orapa  aa  oora,  «baat 
■oTb«4s>,  riaa  and  aotton.    b^lar  ipplIeatiaDa  by  velnBa,  bnt  ao 
!•■■  i^iortut  tfl  tba  fanan  that  oaa  tbaa,  an  far  frvlt  t-1 
(•latabla  arepa  auoh  aa  paaabaa,  applaa,  oamta,  abarriaa,  aiiiiinlua 
tcaatoaa,  paastta  and  paeaaa. 

Froa  ll«a«»rch  ta  Harif  t 

In  198S,  of  Cb*  Zi  Isnorau**  nn^anlaa  raportlac,  a  total  af  199,013 
MiVouDda  Mr*  ruaarebad  and  broo^t  to  ■  loraaBl^  prooaaa.     ma 
troCua  datarUaaa  ufaleb  oovouBda  ar«  llkalj  to  abow  bmb  aaiaBUfle 
or  aarfcat  potantial,     Tbao  tha  ao^oaada  ar«  aabalttad  t«  laBa>tara 
■faadiai*  or  applleatloa  taata. 

Tba  alapaad  tiaa  fro*  firat  dlaoavarj,  tkraoch  lafll-Ura  ftadlai 
atndlaa,   to  aubalaalon  for  flnt  oooarolal  ndatratlea  for  a 
product  takaa  an  anrai*  «f  t9  aaatfaa  of  jaat  orar  aataa  yaara.     ta 
1965     thla  procaaa  raaultad  1b  a  total  af  throa  aaw  ooBOuada 
racalTlBi  tbalr  flrat  full  railatratloas. 

Proa  tba  anbaiaaioa  «r  tba  roglitratloa  paekaft  antll  tba  BPaattat  af 

raiiatratloa  to  mrkat  aaua  aa  additional  two  vaara  bafera  a  produet 
eaa  ba  Baritatad. 

19B5  raaaarab  aad  davalatwat  (UD)  axpwndlturaa  far  aaw  preduata 
aaro  tS53  KUUaB  or  GT  paroant  of  tba  total  MD  aoaU  far  tba 
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of  l«rtaaltn«l  CbalHU 


'  'vmn  tiTt  I  TWn 

(to  nwMa,  tbar*  u>*  3.T  OMpantw  boldly  r^lJtKtlsw  m  Mak  of 

tba  ofr-paUnt  barblslOtt  U  U*  (roup  of  20  top-sallUg  obBlo«Lla. 
F«r  Boat  of  tli*  lajor  «ropa  (lAut,  eofB,  oto.  1     tbara  tr«  at  imtmt  f 
■■•ClitarM  harbloldaa  aTBlUbla  for  dirfbrMt  -m^  oodIfoI  )V«kl«H. 

«..^  - .  »  . ^„  ^^  ^^^  ^f  ^^  J  ^j^  11^^ 


P«r  osupla,  aoybMB  fmon  la  mtmtm  Ilka  Gaorsla  bad  Hf* 
barblcldaa  latreduoad  In  I9B6  to  oactrol  wwIb  ttias  In  mmj  othar 
l*ar,   aceordlnc  to  tba  DniTaraltj  of  Saorila  Eitanalon  SarrtM. 
tbaaa  Law  optlooa,  davalopad  bj  lJiiio™tlT«  4«rleh^o»l  prodnoar*. 
Inoluda    Seaptar,  ao  laarlcan  CyaoaBld  ohaslcal;   Clsaalc,  Caoopr  ^ 
Oa«lnI  frt*  Du  Pont  Ci»paiiT;  Ctawid  froa  mc  Corp.;  aiid  Taekla    aada 
bT  ttoDa-Poulaaa.     Ipproprlata  uaa  or  tbaaa  nw  barblol4a*  «lth 
aatabltabad  aatboda  of  appltoatloa  abooM  I^pom  vaad  oentm  ui 
loMp  par^ora  ooota  for  tb*  rumn. 

Mhaf  a  at  Btaka  la  Um  Data  Comanaatloa  laaua    ■ 

For  uy  asrlcbaaleal  raglatarad  aftar  Saptaabar  30,  ITTS,  oaaCwtoo 
subolttlot  aafatf  aa<  baalth  data  qualify  for  10  Foara  of  aMlBBnk 
oaa  of  tbalr  data,  fellowd  br  flra  r*ara  durlni  Alab  iii^naaal  lull 
■lat  ba  paid  b)r  a  follaw  na  rotlatraat.  Co^iaDMtioa  mil  baaoH  aa 
laaua  for  tbaaa  abaaloala  atarttv  la  lata  19SS. 

In  tba  aast  fan  jaara,  abeot  tM  doMo  aajor,  aall-aatabllabad 
eha^aala  trlU  go  aTT-patwt.  Tbaaa  an^emda  vara  raslatarad  bataaas 
lira  aod  19T8  aad  ara  aaaac  tba  aaat  affbattaa  aM  Ma*  prentAla 
la  oaa.    tj  tba  laU  19S0a  or  aarly  19Wa,  vlitaaUr  all  tba  arlclaal' 
dau  aobalttad  la  aapHrt  of  tbaaa  paatloldoa  atU  bo  laogar  ka 
oeapaaaabla. 


FotloM-oa  ratlatraota  aUI  bo  Obla  to-aaa  tbla  lafaraatlaB,  Alab 
coat  tba  laittal  paflatraBta  aa  aaataca  af  til  aUlloB  for  baolth  aad 
aafatf  atudlaa,  idtboBt  paylaB  aajr  raaaarab  aad  doaolovMM  (HI) 
ooata  at  all. 

By  tba  aad  of  1990,  about  a  doiaa  of  tba  poat-19Ta  aotlM  lasradloata 
Mil  boooM  proapaata  for  Mrtat  aatir  aad  ooapaaaatloa. 
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CoMlttM  for  iMMMk  and  teMlopwat 

of  IsFlOBltnral  fTiMlmli 

rv»3 


^»"*  of  ti«»rt-t  itn  fffr  g.*.ttr  ^frw*"'-  ^f  rglU  II 


If  Coev^M  aMBda  riPU  U  ■llcw  lov-sost  aeMas  t«  bMlth  tmt 
Hfatr  dttt  for  rolloH-oD  raciatruiU,  20  to  40  paroant  of 
Btrlabwioal  aalas,   t2  to  t3  bUlloD  aoBuallr,  will  aUlt  to 
rollou-oo  ragiatraata.     ia  a  raault,  prlnta  aaotor  UD  IB 
acriaba^eala  will  ilaolUo  by  1100  bUUoci  or  K>ra  aaob  raar  —  frw 
a  baM  «f  tS53  aUUaa  In  IStt  (aooortl^  to  tba  UU  ■nnar). 

Iba  UB  that  la  balat  dona  br  laiUal  radatranta  la  erlUaal  If 
ammi-  aad  aafar  nhartnala  ara  to  ba  brooght  to  aartat.     Vltfeoot 

,  It  wUl  sot  ba  aaoaBlaal  to  daralop  laaa  tcsla,  laaa  panlataat 


SMill  Faraira  Hurt  Moat  «»  Laaa  Rm  M«jia  'Orehin  Crona* 

Hlaor  crop  growara  Wll  ba  tba  flrat  to  auffar  froa  *  r«luctlon  Is 
RtD  for  fiaiMr  aod  battar  -ebaaloala.    Paraara  wbo  produoa 
eo**arBtlvalr  aaall  aarkat  Crops  aueh  u  fnilta  ua  Tagatablaa  idll 
ba  tba  flrat  to  looa  tba  bOMflt  of  laprotad  paatlolda  produota  aa 
tba  raturn  on  RtD  la  radgoad  draatlullj.     If  FI?U  la  abaotad  ta 
p«mt  lau  ratuTD  oo  US  ooat*.  tba  utloo  vlll  faca  tba  pr«bla«  of 
■orpban  oropa'         tbaaa  that  gat  laaa  aad  laaa  of  tba  UD  tlB, 
affort  and  ■ooaj. 


ito)fit..irmm  p.s.  (torttata  for  O.S.   InncwaMw  Pro^uoaf^ 

FaaUoldaa  ara  ooa  of  tba  faw  D.S.   mdnatrlaa  altb  a  rsTorabXa  trada 
balaaoa,  baTluc  l^es  axport  lalaa  of  $1.31  blllloa,  vhlla  l^orta  of 
foralgD  produota  uountad  to  4T13  UlUoo.  Tba  Dnltad  Stataa  la  tba 
lartaat  paatlolda  aarkat  Id  tbi  norld,  aad  aaor  (laat  feraUn 
corporatiooa  (for  aiaa^ila     Kitsubiabl  In  Japan!  aut  to  t^a 
BdTantaca  of  tba  D.S.  paatlclda  rasUCratloo  ajataa. 

By  rolflnt  on  tba  data  of  an  Innevatln  afrlobaalul  covan^  that 
culdad  a  oo^ound  tbrouxta  tha  EFt  raslstratlon  prooaa*  and  bj  foralnc 
a  partoarahlp  ultb  a  folloH-oD  raiUtrut,  •  foralan  aaoufaeturar 
vlll  b«  abla  to  *r>ld*  ilraadT  aitabliabad  D.S.   Miteta,  b«vln« 
-conductad  oo  raaaarob  and  daralopMDt  to  baoaflt  0.3.  far^ra,  tad 
tba  accaaa  to  tba  Hitot  Hill  ba  aoooivllabod  at  rarj  Uttlo  boalnaaa 
rlak  t«  tbaualvaa. 

rda102.l4P 
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APPENDIX  2L 


U.S.  Pharmaceutical  Industry  Sales  &  R&D  Expenditures,     ^ 
1961-1986"  (millions  of  dollars)  1 

Year  U.S.  Sales''       Global  Sales  and  R&D-PMA  Member  Ftrms 

Sal«  R&D'' 
Human  and  Vecerinaiy'' 

HiiHiaii  Duagi  Doiagi  Human  & 

Dotage  Oft)  &Biilk  WMrimary 

1986'  2-* .77-1  M.i67  36,064  4,647 

1985  22.065  iO.698  32.026  4.078 

1984  19.345  28,615  29.854  3.579 

1983  P. 278  26.254  27.506  3.218 

1982  15.394  24.466  25.654  2.774 

1981  13.000  22.378  23,530  2.340 

1980 11.799  21.460  22.513  1.977' 

1979 10.044  17.789  18.939  1.627 

1978 9.156  15,463  16,431  1.404 

19'-  8.235  13.577  14.155  1.276 

1976 7.669  12.295  13,035  1.164 

1975  61895  11,129  U.769  1,062 

1974 6,083  9.755  10.361  942 

1973  5.507  8.403  8.859  825 

1972  5.018  7.576  7.930  726 

1971  4.667  6,787  7.605  684 

1970 4,332  6.226  6.637  619 

1969 4.008  5,632  6.008  550 

1968 3.655  5.097  5,482  495 

1967  3.226  4,546  4.941  461 

1966 3.011  4,105  4.509  4l6 

1965  2.779  3,758  4,136  365 

1964 2.479  3,331  3.643  310 

1963  2.317  3.082  3,399  292 

1962  2.199  2,866  3,170  259 

196 1  1 .954  2.626  2.933  245 

'AdJiiiiinjI  diia  arc  jvjilablc  iii  WW.  S«  nrliet  Anm^  Sutvcy  Rqunt. 

''U.S.  Sik't  ui'  nnithcd  prcKripciun  ami  'ucc  Mtucal"  6aa%t  lixnu. 

Xlobil  uict  ire  dcfinRj  (i>  include  ratal  cthKal  phumaecuricai  laki  •'irhin  ihe  Liniicd  Stain,  npuns 

(II  nuiuifilijicd  tirmi  jnd  Kilci  jbruad  »r  U.S.  iffiloia.  Fijiuna  ipply  tii  PMA  member  iiimpanin 

unlv    Hisiuricii  leriei  hji  been  Mliiuted  JccurdiB(:<y. 

'Clubjl  9.^Zi  iniludct  .ill  ethicjl  phamui-euticil  manrh  and  develiipineni  flnarKcd  ur  curtJucted  by 

L'  S   F'^JimjiuurKjl  iiimpjmti  in  rhcU  S.  jndabnuJ.  and  in  rhi-U.S.  iinlyby  U.S.  baied  lubidiatict 

'  P.MA  iriiimaiL'i  baied  iin  member  iiimfMnv  budjieled  fi)!ures  iir  iirimam. 

'RiD  iiuurei  liir  W^  jnd  WW  rerliii  i  IV '•  incime  in  expend  irurti:  trnwi^vt.  pun  ul'rhii  ifurra*e 
It  due  (11  impr.ivnl  tcpufrmj;  or  expendiiurii  in  tweifin  cuuntnei.  Adiuirinfi  icit  rhii  improved  reputiini: 
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HATIOKAL  AGBICtrLTUUL  CHEMICALS  ASSOCIATIOH 
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I.    nrar  MO  ii«M«itirw  >  ni4^»,tOO        U»jM4ao 

II.     Total  C U  Hr >  lU.m  141,791 


first  Full  RqlltTMIWI 


*  Tl—  Ptr  T«t«n 


IIWtM  TIM  f>r  n-MwT 


tlw*M  tia  trm  tiurtt^  flnt 

lOKI-tn    t««1ll|    ShrtT    ts    MtalUlM 

lor   lint  ommrtll  ruglttratloii   laovr 


«  tia*  froa  mmImIm   Mr  tint 

clal  raglitratid*  ts  (nartlug 

'«!  uwif  i,l«t  rafUtratiM  (imttka 
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June  10,  19B7 
Tg«tiaonv  of  JlOTV  Whatley 

6«ntleD«n,  My  name  ia   Jiiony  Whatlcy.   I  an  th«  Director 
of  CorpoxAte  Rcseacch  and  Development  at  Griffin  Corpocatlon  In 
Valdoata,  Seorgia.   Our  aalea  are  aubatantially  under  $7S  ■lllion 
per  year.   I  have  aenior  management  reaponsiblllty  tor  ouc 
registration  nattera  and  our  data  compenaation  activities.   I 
appreciate  the  opportunity  to  appear  here  this  afternoon,  and 
would  like  to  take  thia  opportunity  to  build  on  what  you've  heard 
fron  Hr.  Stickle  and  describe  to  you  some  of  the  practical 
eleawnts  of  the  current  arbitration  system  which  I  believe  merit 
ycur  attention. 

Flrat  of  allt  the  aystem  Is  nowhere  near  as  simple  and 
cost  effective  as  you  night  think.   First  and  foremost  among  the 
factors  which  have  made  it  complex  la  the  lack  of  an  explicit, 
clear  compensation  standard  In  the  atatute.  Because  of  this, 
arbitration  hearlnga  have  been  expanded  to  Include  not  only  an 
evaluation  of  competing  estimates  of  the  coat  of  producing 
certain  data,  but  also  a  wide  variety  of  testimony  on  economic 
theories  related  to  how  compenaation  might  be  maaaured. 

Let  me  try  to  be  concrete  about  this.   In  one  pending 
arbitration,  we  have  had  about  two  weeks  direct  testimony  on  such 
matters  aa  the  original  registrant's  efforts  to  develop  the 
product  —  although  they  adaittedly  had  alsteen  yeara  patent 


,y  Google 


protection  for  it  —  and  expact  to  have  another  week  ae  more  of 
direct  teatimony  fron  various  «conoaiista  aa  to  the  inpact  of  data 
conpensatloD  on  Innovation,  alternative  royalty  acheiiea,  and  the 
like.   How  thia  vill  juat  be  the  clainant'a  taatimony.   In  order 
that  the  record  can  be  conplete,  we  and  our  co-respondent  hav« 
been  forced  to  retain  our  own  expert!  both  to  reapond  to  the 
claimant's  argunenta  and  provide  a  aiore  balanced  view.   In  all,  I 
would  gueaa  that  the  total  amount  apent  on  thaaa  expert 
economists  and  consultants  in  this  case  will  exceed  $100,000,  and 
that  we  will  spend  another  $100,000  or  more  on  lawyera  just  in 
preparing  and  dealing  with  thia  portion  of  the  arbitration.   Andt 
as  you  will  recall,  we  also  have  to  pay  the  arbitratora  to  liaten 
to  these  issues. 

In  large  part  thia  expenditure  has  bean  incurred  siaply 
because,  given  the  current  ambiguous  situation,  the  arbitrators 
have  not  been  prepared  to  rule  prior  to  hearing  on  the 
applicability  of  the  royalty  theory  being  advanced  in  that  case. 
Thia,  of  course,  evidences  the  insidious  impact  of  the  PPG 
decision  described  by  Hr.  Stickle. 

But  there  are  other,  leaa  obvioua,  practical  iapacta  of 
the  ambiguities  in  the  statute.  For  axampls,  notwithstanding 
FIFRA'a  clear  cutoff  on  compensation  for  any  data  submitted  prior 
to  1970,  we  now  are  facing  the  argument  that  the  original 
Bubmitter'a  recitation  of  that  data  after  1970,  in  support  of 
subsequent  registration  aetivitlaa,  is  enough  to  trlggsr  a 
compensation  obligation.   This  argument  has  resulted  in  a  further 
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•narsoua  akpanaa  in  th*  Arbitration  proccaa,  aa  va  ara  foread  to 
pay  lawyerBt  axpetta  and  aebltratora  even  moia  to  ait  through  and 
raspond  to  houra  and  houra  of  taatiaony  regarding  this  data. 

ArguHenta  alao  ara  baing  sada  in  our  currant  procoeding 
that  caBq>enaatian  la  being  required  for  ao-called  'efficacy  data* 
—  that  Is,  data  relating  to  tha  ef faetivaneaa  of  peaticidea. 
Prior  to  our  obtaining  our  reglatratlonet  BFA  had  waived  any  need 
for  ue  to  provide  aueta  data.   Honathaleaa,  wa  now  faea  a  clever 
legal  thaory  aa  to  Nhy  this  data  is  conpenaablet  and  we  are  being 
forced  to  reapond  to  that  thaory,  to  ait  through  tha  houra  of 
teatlnony,  and  to  pay  the  lawysra,  experts  and  arbitrators 
charges  ae  to  those  activities. 

Another  tactic  we  are  facing  is  the  effort  to  read 
Section  3(c)(2)(B)  entirely  out  of  tha  statute.  Thus,  It  la 
being  argued  that  data  produced  in  reaponaa  to  a  data  call-in  is 
not  subject  to  cost-sharing  with  other  existing  reglatrants  under 
Section  3{c](2]|B),  but  rather  is  co^ensable  under  Section 
3(c)(1)(D).   Conblnad  with  the  theory  that  Section  3(e)(l)ID) 
allows  conpensation  for  aoaethlng  More  than  cost,  this  arguaant 
would  even  more  greatly  exaggerate  our  obllgatlone. 

in  ehort,  the  arbitration  systen  Is  nowhere  near  aa 
•fCiclant  aa  one  would  hope.  If  tha  Congrasa  la  to  retain  data 
ecmpenaatlon  obllgatlonai  the  scat  laportant  atap  it  could  take 
would  be  to  clearly  eatabliah,  in  axprasa  statutory  teraa,  the 
standard  of  compensation.   Another  vital  atap  would  be  to 
eliainate  —  paehape  through  axpreaa  legislative  history  —  any 
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avbi^nlty  a*  to  othar  mattara  auch  aa  thoaa  I'va  Juat  ootlinad 
which  currantly  allow  the  arbitrBtion  proceaa  to  ba  abvaivaly 
extended. 

How,  in  the  real  world  I  don't  beliave  that  avan  tha 
clearaat  lagialatiTa  hlatory  would  totally  rcaolve  thia  matter. 
Aftar  all,  where  thara  are  opportunltiaa  tor  co^tanlea  to  obtain 
mllliona  of  dollaza  in  windfall  awarda,  claiManta'  lawyera  no 
doubt  will  be  able  to  coaa  up  with  naw,  eraativa  legal  thaoriaa 
which  might  aonahow  awaap  into  arbitration  proceeding*  additional 
companaation  clalna.   To  deal  with  thia,  it  Baaaa  to  bm  that 
CongreBB  should  encourage  tha  AKarican  Arbitration  Aaaoclation  to 
reviae  ita  rulea  governing  procaedlngB  in  ona  important  raapaot. 
That  la  to  encourage  arbitrators  to  make  early  deciaiona  on  the 
legal  principlea  controlling  any  arbitration  proceeding. 

Allow  me  again  to  be  apecific.   In  several  arbitrationa 
to  date  panels  have  been  willing  to  make  auch  prelladnary 
daclslona.  For  axan^la.  In  the  PMC  v.  Tricon  arbitration,  an 
early  declaion  by  the  panel  that  Section  3<c)<2l(BI  compensation 
need  not  nacaaaarlly  ba  baaad  on  a  par  capita  allocation  provided 
the  basis  for  a  quick  Bsttleawnt.   In  another  proceading,  an 
early  decision  on  the  question  of  who  owned  certain  data  righta 
provided  the  baala  for  sattlanant  prior  to  any  evidentiary 
hearing.   In  short,  these  preliminary  deciaiona  aubatantially 
narrowed  the  hearing  proceaa  and  would  have  lead  to  Much  quicker, 
and  therefore  leas  expensive,  bearings  had  the  cases  gone 
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In  contrsBt,  othar  pan*lB  have  not  antectainad  early 
Motion*  to  resolve  the  controlling  legal  principles.  A«  a 
reaulti  hearings  have  dragged  on.   While  I  stress  I  tM   not 
crltlcliing  any  particular  panel  —  I  understand  the  difficulties 
arbitrators  face  —  t  nuat  also  emphaalze  that  hearing  weeks  are 
not  inexpensive.  By  My  eatinate,  with  paynents  to  three 
arbitrators!  three  law  firnst  And  various  expert  wltnassea,  our 
current  hearing  is  coating  all  parties  together  about  $15,000  a 
day.   And  that's  juat  for  hearing  tiae  —  it  doesn't  include 
preparation,  briefing,  or  any  of  the  other  coats  that  ultlaately 
■111  be  aaaoclatad  with  this  caae.   The  caae  probably  will 
nltlDtately  coat  all  parties  a  total  of  $1.5  nilllon. 

Me  understand  that  the  American  Arbitration  Association 
is  currently  considering  how  It  alght  iiiprove  Its  rules  and 
•xpedlte  these  proceedings.  Ne  suggest  that  tha  Congress  provide 
guidance  to  AAA,  through  the  current  FIFRA  teauthociiatioa 
process,  that  it  Is  the  Congraas'  dealre  that  tha  arbitration 
rules  should  be  revised  to  make  FIFRA  arbitration  hearings  aa 
efficient  and  inexpensive  as  possible,  without  of  course 
eliminating  any  due  process  protections  which  may  be 
constitutionally  required.  This  atap,  in  combination  with  tha 
others  I  have  outlined  above,  would  be  a  major  benefit  to  all 
participants  and  eapecially  to  those  smaller  companies,  such  as 
Cciffln,  as  to  which  the  mere  expense  of  an  arbitration  hearing 
la  itself  a  major,  and  anti-compatitlve,  deterrent  to  market 
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I  undecatand  that  tine  do«a  not  allow  as  to  addraca 
theme  Battera  furthat  today.  I  would  be  pleased,  however,  to 
answer  any  question*  you  nay  have. 
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STATBtENT   OF   THE   CHDIICAI.  FSODUCERS  AND   DISTBIBUTORS  ASSOCIATIOH 


Me.  Chairman,  I  an  Richard  Hillar.   I  am  Executive  Vice 
president  of  Prentiss  Crug  and  Chemical  Company,  Floral  Park,  Hew 
rock,  and  a  member  of  the  Board  of  Directors  of  the  Chemical 
Producers  and  Distributors  Association.   I  would  like  to   taka  a 
few  moments  to  compare  research  and  development  in  the  drug  and 
pesticide  industries,  and  to  comment  on  the  impact  that  generic 
registration  would  have  on  innovation  in  the  pesticide  industry. 


mlcal  companies  claim  that  they  need 


In  1986,  the  Committee  for  Research  and  Development  of 

.grlculturaL  Chemicals,  composed  of  11  basic  nanufactucecs, 

tarned  the  Congress: 

"If  Congsess  aoends  the  FIFRft  to  allow  low-cost  acce 
to  health  and  safety  data  for  follow-on 
registrants, .. .private  sector  R&D  in  agrichemicala  h 
decline  by  5100  million  or  more  each  year  —  from  a 
base  of  S553  million  in  1985..." 

The  leaders  of  the  agrichemlcal  industry  would  have  us 
lelieve  that,  in  five  oe  six  years,  research  and  development 
rould  almost  diappearl   Does  anyone  really  believe  this 
lisleading  rhetoric?   Is  the  agrichemlcal  industry  crying  wolf 

Are  these  misleading  statsraents  from  the  agrlohemical 
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Industry  l«ad«is  E«ninisc*nt  of  th«  stat«iMnta  laauwd  by  tha  diuf 
manufactuEers  during  the  congcessional  debate  in  1.9S3-1984  about 
eatabliahing  generic  drug  registration?  What  did  Che 
Pharmaceutical  Manufacturers  Association  (PNA}  state  on  July  25. 
1983?   The  follotfing  statements  represent  their  views  on  R&D  in 
1983: 


"innovatic 


;ill  < 


cy  up." 


"But  whatever  short-tem  savings  nay  be  acheived  will  come 
at  an  enormous  long-term  cost  to  the  public  in  terms  of 
reduced  pharaceutical  research,  fewer  new  medicines  in  the 


Representati 


statement  of  the 
P(U)  before  the  Subcommittee  on  Health  and  the 
if  Che  Coramittee  on  Energy  and  Commacce,  House  of 
es,  on  H.S.  360S  on  July  25,    1983. 


I  the  pharmaceutic 


1  inductty  dried  up  in  the 
the  passage  of  the  generic 


:e  1984,  there 
.opment  funds, 


:  14  percent  per  yeai 
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for  1985  and  198611   In  tha  past  two  years,  an  additional  SI 
billion  has  been  poured  into  R&D.   Rescatch  and  developtnent  has 
actually  doubled  since  13311   And  has  doubled  neacly  every  five 
years  since  196111 


R&D 

Human   t 
Veterir 
(millia 

ary 
ns) 

percenta 
increase 

• 

Actual 
increase 

1986 

84,647 

13.95% 

569,000,000 

1985 

S4,0T8 

13.94% 

499,000,000 

1984 

93,579 

10. set 

361,000,000 

1983 

53,218 

18.97% 

444,000,000 

1983 

S2,774 

18.00% 

433,000,000 

1981 

92,340 

IS. 36 

363,000,000 

(See 

Append 

X   VI). 
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lining? 

Mo 

hear 

these   outlandish 

.ceuEical  industry 
eliminated  the 
ated  registration  * 


In  1984,  Congress  provided  the  pharn 
with  patent  term  restoration,  but  it  also 
Bolar/Roche  decision,  and  provided  accel« 
we  call  "generic  registration."  The  pharmaceutical  industry 
appears  to  have  prospered.  Research  and  development  funds  have 
increased  year  after  year. 
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In  tact,  th*  amount  of  geoeric  applications  rose  fconi  470  in 
1994  to  1,069  in  19B5,  an  lnc[*ase  of  127.45  percent.   Of  these 
1,069  applications,  3S9  were  approved.   In  1986,  thee*  were  1,062 
genetic  applications,  but  616  H«r«  approvad.   This  trend  is 
expected  to  continue. 

The  new  drug  laws  allow  coapanies  to  make  generic  versions 
of  off  patent  brand  name  drugs  if  they  can  pcove  to  the  PDA  that 
their  versions  are  equivalent  to  the  brand  name  products.   The 
requitefsent  to  repeat  the  studies  to  prove  the  safety  and 
efficacy  of  establishtd  pharmaceutical  compounds  is  no  longer 
c«quic«d.   Theae  new  rules  have  created  a  naw  wave  of  the  future 
for  the  pharmaceutical  industry;  Ciba  Geigy,  Smith  Cline, 
American  Cyanimid's  Lederle  Laboratories,  Glaxo  and  Hoechst  have 
all  jumped  into  the  generics  marketplace  because  this  is  the 
place  for  future  growth.   (Ciba  Geigy,  American  Cyanlmid  and 
Hoechst  are  also  pesticide  manufacturers  and  members  of  HACA) . 

Will  the  major  agricultural  chenlcal  companies  atop 
researching  and  developing  new  products  if  generic  pesticide 
registration  passes?  Hill  they  slash  their  RSD  budgets  by  $100 
million  par  year  over  the  next  several  years?   We  think  notl 

The  tax  laws  provide  major  incentives  for  research  and 
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dttvalopoient  thiouqh  favorable  deductions  and  tax  credits,   A 
lacge  aaiount  of  the  cost  of  teseatch  and  development  is  the  coat 
of  personnel.   SalaEies,  bonuses  and  the  expensea  for  RSD 
personnel  nay  be  written  off  under  the  tax  laws  in  the  year  in 
which  cosCa  are  incurred.   Similarly,  materials  used  In  RtD  may 
be  written  off  In  that  year.  These  write-offs  ace  all  rsd  coatst 
Dot  just  for  costs  of  cOBDarclalizad  products.   The  costs 
of  facilities  where  RtD  is  performed  are  capitalized  and  written 
off  against  taxes  over  several  years. 

Osing  generally  accepted  accounting  practices,  the  costs  of  RtD 
is  usually  written  off  In  the  year  the  costs  were  Incurred,  up  to 
50  percent.   There  is  also  an  R&D  tax  credit  which  provides 
another  25  percent  write-off  up  front.   This  could  mean  that  75 
percent  of  the  cost  of  data  is  paid  for  by  the  American  taxpayer. 

h   central  argument  raised  In  favor  of  patent  term  extension 
is  that  innovation  Is  declining  under  existing  Law.   The  amount 
being  spent  on  research  and  development  is  not  declining.   The 
national  Agricultural  Chomical  Association  <HACA)  surveys  for 
19B4  and  1985  reveal  significant  Increases  In  RSD,  by 
as  much  as  39.3  percent  In  1984  and  18,9  percent  in  1985.   Ne  see 
no  reason  why  the  Ametican  agricultural  chemical  industry  would 
cut  back  its  R6D  expenditures,   in  general,  the  RtD  costs  are 
usually  recovered  within  a  few  years.  If  only  because  firms  will 
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ivaat  In  products  wlch  low  rataa  of  Eaturns. 


Total 
expend 
(in  bi 

RtD 

Iturea 
llions] 

incEsaH   £co« 
pceviouB  year 

1985 

$868.9 

$138.1 

1984 

$730.6 

S206.2 

1983 

9524.4 

(See 

Append! 

VII   and 

Appendix 

iTIII). 

P«rc*nta()e 


18.9 
39.3 


He  fully  lealize  the  impoitance  of  research  and 
development  for  the  pesticide  industry  and  the  need  to  cfeneiate 
new  chemicals  foe  futUE*  needs.   E'anneEs,  eonsuoiers  and  pesticida 
users  depend  on  the  development  of  neu  products  to  increase  crop 
yield,  protect  against  serious  infestations  and  improve  Che 
quality  of  life  for  all  Americans. 

We  support  legislation  (K.R.  2569  and  S.  746)  that  is  not 
intended  to  deprive  basic  manufacturers  from  recouping  theit  RtD 
:  both  aucceasful  and  unsuccessful  products,  as  well  as 
living  an  ample  return  on  their  investment. 


If  we  combine  a  17-year  patent  life  with  a  five-year 

>f  the  patent  ,  22  years  in  all,  there  ought  to  be 
;ient  Incentive  for  innovation  and  adquate  time  to  recouE 
:  the  Ri>D  costs. 
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Thtt  current  law  and  the  19S7  propoaed  amcndmanta  go  to  gteat 
lengths  to  pEot«ct  th*  invvatnent  Interests  of  the  oiiginal 
manufacturer,  but  wa  have  done  nothing  to  advanc*  th*  interesta 
of  the  fainecs,  ranchsESi  users  and  consumers  who  would  bensftt 
from  greater  generic  competition  and  lower  prices. 

It  is  tine  to  resolve  this  long  standing  inequity. 
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CofiAgri.  Inc. 


DEPARTMENT  OPERATIONS.  RESEARCH  t 
AGRICITLTIIRE  SOBCOHHITTEE 
OH  PESTICIDE  LEGISLATION 


My  nane  is  Dennis  Surchett.   I  an  testifying  today  In  behalf 
of  ConAgra,  a  diversified  faaily  of  companies  operating  across  the 
entire  food  chain  -  front  fara  to  table. 

I  an  Vice-President  for  Regulatory  Affairs  of  Dnttcd  Agri 
Products,  the  Agriculture  Chemical  Division  of  ConAgra  which  is 
the  largest  distributor  of  crop  protection  chemicals  in  the  Dnited 
States.   UAP  distributes  a  broad  line  of  well-known  pesticides 
manufactured  by  najor  chenical  companies,  and  formulates  and 
distributes  its  own  products.   UAF  currently  narkets  in  49  states 
and  has  distribution  and  formulation  facilities  in  40  states. 

Accompanying  me  today  at  the  witness  table  are:  Paul  Korody. 
Vice  President)  Government  Affairs  of  ConAgra  and  our  Hashington 
counsel,  Graham  Purcetl  and  Bob  Bor. 

Our  comments  relate  to  certain  business  issues  arising  under 
the  Federal  Insecticide,  Fungicide,  and  Rodentlcide  Act  that  we 
believe  are  not  adequately  addressed  in  the  pesticide  legislation 
under  consideration  by  the  subcommittee. 


legislation  that  is  reported  by  the  subcommittee. 

>nded  provisions  relate  primarily  to  patent  term 
and  data  compensation.   The  amendments  recognize  that 
the  basic  manufacturers  are  entitled  to  monopoly  protection  during 
the  life  of  a  patent  and  to  extension  of  that  patent  for  a 
reasonable  period  to  restore  time  lost  in  entering  the  market 


%  Build  on  Basics 
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because  of  the  delays  attendant  to  the  regulatory  proceBs.   The 
basic  tunuEactuier  needs  these  incentives  to  pcoaote  research  and 
development  I  but  when  the  patent  CMpirea,  mnulacturers  ot  generic 
pesticides  should  be  able  to  coapete  and  enter  the  aarket  on 
ibie  tefs  and  conditions. 


access  to  cOMpetitiyely  priced  peaticidei^   Baaed  upon  past 
experience,  it  is  clear  that  ylgoroua  cowpetitton  in  the  pesticide 
induatry  would  aiqnif icantly  lower  the  price  of  pesticidea  to 
faraera,  which  are  a  major  part  of  their  input  costs.   This  would 
improve  their  overall  economic  situation  and  would  be  done  without 
any  cost  to  the  U.S.  Treasury. 

PATSHT  TERM  RESTORATIOM 

I  recognize  that  patent  term  restoration  provisions  are  not 
included  in  H.R.  3463,  as  introduced,  but  understand  that  the  bill 
may  be  amended  to  include  those  provisions  before  the  bill  is 
reported.   For  that  reason  we  wish  to  comment  on  that  issue,  which 
is  a  matter  o£  primary  concern  to  ConAgra. 

We  support  patent  term  restoration  pioviaiona  comparable  to 
the  bill  that  paased  the  Senate  and  the  House  last  year  but  with 
an  amendment  that  would  promote  competition  after  expiration  of 
the  patent  extended  under  the  bill. 

The  amendment  we  support,  tirat,  would  permit  the  manufacturer 
of  a  generic  peaticide  to  conduct  teating  of  a  patented  pesticide 
at  any  time  during  the  term  of  the  patent  ao  long  aa  it  was  for 
the  purpose  of  developing  information  to  meet  the  regulatory 
requirements  of  FIFRA  or  the  peaticide  tolerance  requiiementa  of 
FDA. 

application  for 
together  with  test  data,  to  be  aubmitted  to  EPA 
m  of  the  patent  so  long  as  the  registration 
commercial  manufacture  and  use  of  the  pesticide 
on  of  the  patent  but  not  before  expiration  of  the 
The  amendment  would  make  it  a  patent  infringement  if  the 
'  '    pplication  was  to  gain  approval  to  engage  in  auch 
itiea  before  expiration  of  the  patent. 

Under  current  law,  as  a  reault  of  a  1984  deciaion  of  the  D.S. 
Court  of  Appeala  for  the  Federal  Circuit  in  the  case  of  Roche 
Products  V.  Bolar  Pharmaceutical  Co.  it  Is  considered  a  patent 
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infringement  for  a  generic  manufacturer  to  use  a  patented  product 
during  the  term  of  the  patent  to  develop  test  data  necassary  to 
tegistec  the  product  after  expiration  of  the  patent.   The  court 
decision  delays  any  testing  until  after  the  patent  enpitedi 
thereby  extending  the  patent  owner's  monopoly  beyond  the  patent 
expiration  date,  since  it  requires  as  long  as  from  five  to  seven 
years  for  the  manufacturer  oC  a  generic  pesticide  to  reproduce  the 
test  data  needed  to  obtain  a  registration  from  EPA. 

The  bill  that  passed  the  Senate  and  Bouse  last  year  would 
restrict  to  a   period  of  two  years  before  a  patent  expires  the  time 
during  which  the  manufacturer  of  a  generic  pesticide  nay  conduct 
testing  of  a  patented  pesticide  to  develop  the  data  necessary  to 
obtain  a  registration  from  EPA  after  the  patent  expires.   In  our 
view,  the  two  year  limitation  is  unnecessary  and  discriminatory 
inasmuch  as  it  often  takes  more  than  two  years  to  develop  the  test 
results  needed  to  satisfy  EPA's  registration  requirements. 

SlMllarly,  last  year's  bill  would  prohibit  a  generic 
manufacturer  from  submitting  an  application  for  registration  to 
EPA  prior  to  the  expiration  of  the  patent,  even  though  the  purpose 
Is  to  obtain  the  necessary  regulatory  approval  for  the  commercial 
manufacture  and  distribution  of  the  pesticide  after  the  patent 
•xpiies.   It  often  takes  EPA  several  years  to  assess  test  data 
submitted  to  it  and  act  on  applications  for  registration  —  even 
when  the  applicant  is  a  generic  manufacturer. 

The  combination  of  these  two  provlstoi 
ability  of  a  generic  manufacturer  to  entei 
patent  expires. 

:  which  would  cure  these 

It  the  above  mentioned  provisions  are  included  in  the 
amendment  we  would  support  a  patent  terM  restoration  proposal 
comparable  to  the  bill  that  passed  the  Senate  and  the  Bouse  last 
year  which  Included  the  following: 

a.  Dp  to  a  S  year  patent  extension  to  compensate  foe 
regulatory  delays,  3  years  If  the  regulatory  review  period 
began  before  enactment  of  the  bill,  none  if  the  regulatory 
review  process  were  completed  by  enactment  of  the  bill. 

b.  All  formulations  of  a  pesticide  containing  the  identical 
active  Ingredient  to  be  considered  the  same  pesticide. 

c.  Ho  pesticide  to  be  the  subject  of  more  than  one  patent 
extension. 
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same  regulatory  r 

A  patent  tein  entension  amendment  providea  significant  relief 
to  current  holders  of  patents.   It  would  extend  the  teen  of  a 
patent  to   compensate  the  patent  holder  for  marketing  time  lost  in 
the  regulatory  review  process.   Failure  to  adopt  our  proposed 
amendinent  woald  result  in  effectively  keeping  conpetition  out  of 
the  market  for  an  even  longer  period,  and  naintaining  monopoly 
protection  that  could  continue  well  over  seven  years  beyond  the 
eiitended  fiatent  provided  by  the  amendment. 

pA'Tfi  COhpeMSaTIOH 

The  nent  issue  on  which  we  wish  to  comment  relates  to  data 
compensation.   ConAgra  recommends  a  new  compromise  on  this  issue 
which  we  believe  strikes  a  proper  balance  between  the  concerns  of 
the  original  data  submitter  and  the  generic  producer. 

Under  current  law  if  a  gener  c  manufacturer  wishes  to  enter 
the  market  after  a  patent  Cor  a  pesticide  has  expired  he  has  the 
choice  of  replicating  the  health  and  safety  tests  that  were 
performed  by  the  basic  manufacturer  or  agreeing  to  pay  the  basic 
manufacturer  compensation  for  use  of  the  data  previously  submitted 
to  EPA.   If  he  elects  to  pay  compensation,  the  law  does  not  set 
any  standard  for  determining  compensation  but  leaves  it  to  be 
decided  by  agreement  by  the  parties  concerned,  or  failing  that 
through  arbitration.   In  the  one  -award  that  has  been  made  as  a 
result  of  arbitration  (Stauffer  Chemical  Co.  v.  PPG,  July  7, 
1983),  the  arbitrator  lequiied  payment  of  approximately  five  times 
'the  direct  aggregate  testing  cost  of  required  pre'registration 
data'  or  about  SIS  million  for  data  that  cost  the  basic 
manufacturer  52,930,000  (in  1983  dollars). 

Generic  pesticide  producers  are  looking  at  a  range  of  options. 
Most  favor  the  Hatcher  bill  (B.R.  3S69)  which  would  repeal 
outright  the  vhole  data  compensation  process,  thus  putting 
pesticides  on  the  same  footing  as  Congress  approved  in  1984  for 
human  pharmaceuticals   There  is  great  logic  and  appeal  to  this 
approach  since  EPA  has  already  reviewed  the  data  and  satisfied 
itself  as  to  the  safety  of  the  data   Further,  the  basic 
manufacturer  has  already  been  rewarded  for  his  having  conducted 
research  and  development  of  the  pesticide  by  the  patent  protection 
provided  for  the  original  discovery.   Patent  term  extension 
provisions  would  expand  on  this  protection  for  future 
registrations.   On  the  other  hand.  It  is  recognised  that  there  may 
be  str'enuous  opposition  to  this  kind  of  proposal. 
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Accordingly,  ConAgra  has  developed  a  new  fora  of  coMproaise 
that  would  Bet  a  general  standard  for  the  arbitrator,  it  would 
cap  the  total  cost  at  a  reasonable  level,  giving  the  basic 
■anufacturer  cotqwnsation  towards  his  cost  of  developing  the  data 
and  also  recognition  of  the  value  of  the  data  to  the  generic 
nanufacturer  by  enabling  hia  to  enter  the  aarket  without  the  delay 
attendant  to  replicating  the  original  tests. 

Specifically,  the  aaendaent  provides,  first,  that  the 
compensation  shall  include  a  fair  share  of  the  cost  of  the  data, 
leaving  up  to  the  arbitrator  the  exact  share,  based  on  the  facts 
of  the  case.   It  also  authorizes  ccwpensation  to  take  into  account 
the  value  of  the  data,  but  sets  a  aaxiaua  aaount  at  2S  percent  of 
the  estinated  net  profits  over  the  first  three  years  of  salaa.   It 
also  provides  that  the  total  aaount  of  compensation  shall  be 
payable  over  a  Aaxiaua  period  of  three  years  on  such  teras  as  not 
to  unduly  inhibit  market  entry  of  the  applicant.   This  is  in 
contradistinction  to  the  Staufter  Chealcal  Co.  v.  PPG  case  where 
compensation  for  value  was  Ibased  on  an  aadunt  equivalent  to 
roughly  25   percent  of  the  estimated  net  profits  of  PPG,  aultiplied 
by  the  number  of  i^unds  sold  over  a  ten  year  period. 

We  believe  that  these  guidelines  represent  a  reasonable  and 
balanced  coapromise  and  urge  your  support  for  our  recommended  data 
compensation  provision. 

HISCELLAMEODS  PROVISIOWS 

While  the  business  issues  of  greatest  concern  to  ConAgra  are 
the  matters  discussed  above,  ConAgra  has  an  interest  in  two  other 
issues;  namely  defensive  data  and  early  arbitration. 

From  tine  to  time,  the  Administrator  may  request  existing 
registrants  to  provide  additional  data  to  maintain  in  effect  an 
existing  registration.   This  type  of  data  is  often  referred  to  as 
'defensive  data.*   We  support  the  type  of  provision  included  in 
section  701  of  H.R.  2463  under  which  an  existing  registrant  who 
offers  to  share  with  another  registrant  the  cost  of  developing  the 
data  nay  examine  the  data  and  rely  on  the  data  to  maintain  its 
registration  in  effect.   In  other  words,  an  existing  registrant 
could  not  be  shut  out  and  forced  to  needlessly  spend  resources  in 
developing  duplicative  test  data.   If  registrants  are  unable  to 
agree  on  cost  sharing  arrangeaenCs,  the  matter  may  be  sut»itted  to 
binding  arbitration. 
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application  for  registration  of  a  generic  pesticide  to  obtain  a 
decision,  before  he  files  an  application,  of  the  ccMipensation  ha 
■ust  pay  to  the  original  data  subnitter  foe  use  of  that  person's 
data.  In  such  event,  he  would  not  be  bound  to  pay  the  anount  of 
the  award  should  he  decide  not  to  file  an  application  foe 
registration.  It  would  enable  generic  manufacturers  to  make  a 
rational  decision  whether  or  not  to  enter  the  market. 

He  urge  deletion  of  language  included  in 
H.R.  2463  that  would  require  any  person  who  e 
data  under  subsequent  arbitration  to  pay  the  fees  of  the 
arbitrator  and  attorney  fees  of  the  original  data  submitter.   He 
believe  this  provision  is  inappropriate  since  Issues  in  subsequent 
arbitrations  may  differ  from  the  first  arbitration  because  of 
differences  in  siie,  location,  and  other  factors  relating  to  the 
person  seeking  early  arbitration.  Further,  the  lapse  of  tlnw 
between  the  two  arbitrations  may  raise  significant  difference!  in 
any  valuation  that  an  arbitrator  may  place  on  the  data. 
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H.R.2463 


Tc  amend  tbe  Federal  Ineectidde,  Fungicide,  i/ti  Bodentidde  Act,  tod  for  ether 
purpoiei. 


m  THE  HOUSE  OF  REPRESENTATIVES 
Hat  is.  tSB7 
llr.  DB  LA  Qabza  liar  hinuelf,  Hr.  Hadioan,  Ht.  Bbown  of  Calitornu,  Ur. 
R0BBKT8,  Hr.  RosB,  Hr.  Ouckman,  Hr.  Coblho,  Hr.  Stbnholk,  Hr. 
Staoobks,  Hr.  Panbtta,  Hr.  Oundbbson,  and  Hr.  Hobbison  of  WHh- 
ington)  introduced  tbe  following  bill;  which  wu  referred  to  the  Committee  cm 
Agriculture 


A  BILL 

To  amend  the  Federa]  Insecticide,  Fungicide,  and  Bodenticide 
Act,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  America  in  Congress  assevMed, 

3  SECTION  I.  SHORT  TITLE  AND  TABLE  OF  CONTENTS. 

4  (a)  Shobt  Titlb. — This  Act  may  be  cited  as  the 

5  "Federal    Insecticide,    Fungicide,    and    Bodenticide    Act 

6  Amendments  of  1987". 

7  (b)  Table  of  Gontentb. — The  table  of  contents  is  as 

8  follows: 

Sec.  1.  Short  titia  uid  t*ble  of  content!. 

Sec.  2.  IMerencei  10  the  Federal  luMlicide,  Fungicide,  ind  Rodenlicide  Act. 
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TITLE  I— SEGiaTRATION 


Sm.  103. 

Sm.  IM. 

Sec.   105.  Riregutntion  of  ragntcrnd  p«tieidsi. 

Sec.   106.  AdmiiiiitnUir'i  uilhorilf  to  require  d>U  on  imtI  ingredienti. 

DeEnitJoii  of  ingredient  ilAtement. 

Diacloiure  o!  inert  ingredient*. 

Compenution  for  diU  on  inert  ingredtenta. 

TITLE  n— INFORIUTION  DISOLOSUBB 

Sec.  201.  Public  rigbt  10  know. 
Sec.  302.  Dbu  diidonire  u  Suiei. 

TITLE  m— REVIEW  AND  CANCELLATION 

Sec.  301.  Publtc  inlerini  idminiitratiTe  rerieiv. 

Sm.  303.  Hetring  procedurei  iher  pubUc  interim  (dminiitrttive  review. 

Sm.  303.  CuueUttioa  end  clunge  in  clwi&stian  or  label). 

Sec.  304.  Public  heiringi  end  utenlitic  reriew. 

Sec.  305.  Adniiiiiatntive  chugei. 

Sec.  306.  Cincdltlion  of  repitnlion  bued  on  filw  or  invilid  dMa. 

TITLE  rv— RECOBDS  AND  INSPECTIONS 


TITLE  V— EXPORTS 

ec.  501.  Definitioa  of  mirimnded, 

ec.  502,  Delinitian  of  importing  country. 

ec.  503,  Peiticidei  and  devieet  inlended  for  export. 

«c.  504.  Cancellation  noltcei  funuihed  to  foreign  govemnwnta. 

ec.  505.  Cooperation  in  intemattooal  efforti. 


Sec.  SOI.  Certification,  training,  and  recordkeeping  for  peilicide  applicalori. 


.  Additional  data  to  rapport  ndMing  regiitnl 
'.  Data  compenutioii  and  arbitration. 


TITLE  Vm— GENERAL 

s  lo  the  Federal  Inaecticide,  Fungicide,  and  Rodenticide 


Sec.  801.  Authority  of  SUtes. 

Sec.  803.  DeTmitiona. 

Sec.  803.  Information  requeated. 

Sec.  B04.  Cooperative  agreemenla. 

•HRIMS  IH 
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8k.  805.  Scientific  AdTuof?  P*ael. 

8k.  806.  Authority  ibr  EPA  wtkni. 

Sk.  807.  Eipintion  of  SUU  primuy  enforcenHiit  ntfODulaitj. 

Sk.  80e.  Unlawful  uU. 

Sk.  809.  PaultiM  mi  lubponiu. 

Sm.  810.  Congrenioiul  rariaw. 

Sec.  811.  Review  of  reguktioni. 

Sm,  81!.  Delegttioii  uid  coopcmtioD. 

Sac.  813.  IndemnificUMni  b;  EPA. 

Sec.  814.  Peiticidei  in  ground  wuer. 

Sac.  815.  Waiter  health  and  aalatf. 

Sec.  816.  AndmicrabiaJ  >taiidardi. 

Sk.  817.  NfliiiDtoiieologieal  and  bahavionl  effect!  (aiting  of  peiticidei, 

Sk.  818.  Fealidde  eontainen. 

Sk.  81S.  Notice  for  Mored  peitiddei  with  canceled  or  nnpcmded  regiitralioii*. 

Sk.  820.  Hegiitimtian  of  peiticidei. 

Sk.  821.  AulhoriiatiDn  for  appropriatioDi. 

Subtitle  B— Other  Proviiiinu 

825.  OU  program. 

826.  Peilietde  riik  ralilig. 

827.  Evaluatiim  by  the  Comptroller  General. 

828.  Study  of  nonigricullural  peiticidei. 

829.  Peitietde  diifl. 

830.  Survey  of  naturally  occurring  agenti  tliat  act  ai  peatioidei. 

831.  Peilicide  Reiiitance  Management  Program. 

832.  DDT  Btudf . 

TITLE  IX— CLARIFYINO  AMD  TECHNICAL  AMENDMENTS 
See.  901.  Clari^rii^  amandmenU. 


TITLE  X— EFFECTIVE  DATE 
Sec.  1001.  EffecliTe  date. 

1  SEC.  2.  REFERENCE8  TO  THE  FEDERAL  INSECTICIDE,  FUNGI- 

2  CIDE,  AND  RODENTICIDB  ACT. 

3  Except  as  otherwise  specifically  provided,  whenever  in 

4  this  Act  an  amendment  or  repe&l  is  expressed  in  terms  of  an 

5  amendment  to,  or  repeal  of,  a  section  or  other  provision,  the 

6  reference  shall  be  considered  to  be  made  to  a  section  or  other 

7  provision  of  the  Federal  Insecticide,  Fungicide,  and  Rodenti- 

8  cide  Act  (7  U.S.C.  136  et  seq.). 
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1  TITLE  I— REGISTRATION 

2  SECHl.  PKERBGI8TRATI0N  ACCESS  TO  DATA. 

3  (a)  IH  Gbnbral.— Section  3(e)  (7  U.S.C.  lS6a(c))  u 

4  amended  b;  adding  at  the  end  thereirf  the  foUowin;  new 

5  paragraph: 

6  "(9)  Fbbbbgibtbation  acobbs  to  data.— 

7  "(A)  If  an  application  for — 

8  "(0  a  registration  of  a  pesticide  contain- 

9  ing  a  new  active  ingredient;  or 

10  "(ii>  a  registration  of  a  pesticide  to  au- 

11  thorize  the  imtial  food  use  of  a  pesticide 

12  active  ingredient, 

13  is  submitted  to  the  Administrator,  the  Administra- 

14  tor,  before  acting  on  such  application,  shall  pro- 

15  vide,  in  accordance  with  this  paragraph,  public 

16  access  to  health,  safety,  and  environmental  data 

17  that  are  submitted  or  cited  in  support  of  such  ap- 

18  plication. 

19  "(B)  To  obtain  access  to  the  data  referred  to 

20  in  subparagraph  (A),  a  person  shall  send  by  certi- 

21  Bed  mail — 

22  "CO  not  later  than  SO  days  after  the 
28  publication  under  puagrai^  (4)  <rf  a  notice  (rf 

24  the  appKcatioQ  referred  to  in  subparagraph 

25  (A);  and 
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1  "(ii)  simultaneously  to  the  Administrator 

2  and  to  the  applicant  for  the  registration  of 

3  the  pesticide, 

4  a  request  for  such  access  and  the  affinnation  re- 

5  quired  by  subparagraph  (D). 

6  "(C)(i)  Unless  within  15  days  after  the  re- 

7  ceipt  by  the  Administrator  of  a  request  for  access 

8  to  such  data  and  of  an  affirmation  complying  with 
Q  subparagraph  (D)  the  applicant  submits  to  the  Ad- 

10  ministrator  an  objection  to  the  request  asserting 

11  that  the  affinnation  is  inaccurate  and  the  reasons 

12  for  the  objection,  the  Administrator  shall  grant 

13  the  request.  If  an  objection  to  a  request  is  submit- 

14  ted    to    the    Administrator   within    such    15-day 

15  period,  the  Administrator  shall  determine  whether 

16  to  grant  the  request  within  5  days  after  the  re- 

17  ceipt  of  the  objection.  If  the  Administrator  deter- 

18  mines  to  grant  the  request,  access  shall  not  be 

19  permitted  until  5  days  after  the  applicant  making 

20  the  objection  has  been  notified  that  access  has 

21  been  granted. 

22  "(ii)  If  access  to  data  is  denied  under  clause 

23  {■),  comments  on  the  application  for  which  such 

24  data  were  submitted  or  cited  shall  be  filed  within 
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1  60  dayi  after  the  decirion  ot  the  Adminiatnitor 

2  denying  accesB. 

3  "(DXi)  D&ta  referred  to  in  subparagnqA  (A) 

4  may  be  made  available  only  to  a  person  who  pro- 

5  vides  an  affirmation  (and  such  supporting  evidence 

6  as  the  Administivtor  oonsiders  necessary)  oontain- 

7  ing  the  tnformatioii  prescribed  by  clause  (li). 

8  "60  The  affinnatioD  required  under  clause  (i) 

9  shaU— 

10  "(0  state  that  the  perstm  it  not  engaged 

11  in,  and  is  omther  employed  1^  nor  acting  (di- 

12  rectly  or  indiree%)  on  behalf  of  any  other 
18  person  or  affiliate  thereof  engaged  in,  the 

14  production,  sale,  or  distribution  <rf  a  pesti- 

15  cide; 

16  "(II)  identify  any  business,  employer,  or 

17  other  person,  if  any,  on  whose  behalf  the 

18  person  is  requesting  access  to  the  data;  and 

19  "(IXU  state  that  the  person  wiU  not  in- 

30  tentionally  or  recklessly  violate  this  para- 

31  graph. 

22  "(iii)  For  purposes  of  clause  Gi),  an  affiliate 

23  of  a  person  is  a  person  who  directly  or  indirectly, 

24  through  one  or  more  intermediates,  controls  or  is 
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1  controlled  by  or  is  under  conunon  control  with  Uie 

2  other  person. 

3  "(iv)  Section  1001  of  title  18,  United  States 

4  Code,  shall  apply  to  so  affinnation  made  under 

5  this  subpBTBgr&ph. 

6  "(EXi)  Data  supporting  an  application  may 

7  be  made  available  under  subparagraph  (A)  to  a 

8  person  only  for  the  purpose  of  pennittiiig  the 

9  person  to  comment  to  the  Administrator  on  such 

10  application.  Such  comments  may  reasonably  quote 

11  data  submitted  to  the  Administrator.  No  person, 

12  including  the  Administrator,  Biay  make  such  com- 

13  ments  public  before  the  decision  of  the  Adminis- 

14  trator  on  the  application  for  the  registration  of  the 

15  pesticide  for  which  such  data  were  submitted  or 

16  after  such  decision  if  the  application  for  registrar 

17  tion  is  denied. 

18  "(ii)  Except  as  provided  in  clause  (iii),  a 

19  person  who  obtuns  data  under  subparagraph  (A) 

20  (directly  or  indirectiy)  may  not — 

21  "(I)  publish,  copy,  or  transfer  the  data 

22  to  any  other  person  to  obtain  approval  to 
33  sell,  manufacture,  or  distribute  a  pesticide 
24  anywhere  in  the  world;  or 
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1  "(II)  me  the  data  for  any  purpose  in 

2  an;  court  or  agency  of  the  United  States  or 

3  any    State    or  political  subdivision   thereof 

4  before  the  decision  of  the  Administrator  on 

5  the  application  for  the  registration  of  the 

6  pesticide  for  which  such  data  were  submitted 

7  or  after  such  decision  if  the  application  for 

8  registration  is  denied. 

9  "(iii)  Such  data  and  comments  may  be  dis- 

10  closed  consistent  with  section  10  after  registration 

11  of  the  pesticide  for  which  such  data  were  sub- 

12  mitted. 

13  "(FHi)  Data  made  available  under  this  pars- 

14  graph  may  be  examined  at  an  office  of  the  Envi- 
16  ronmental  Protection  Agency  or  an  appropriate 

16  State  agency  under  the  conditions  prescribed  by 

17  this  paragraph  and  may  not  be  removed  htim  such 

18  office. 

19  "(ii)    The    Administrator    shall    maintain    a 

20  record  of  the  persons  who  inspect  data.  A  copy  of 

21  such  record  shall  be  sent  to  the  data  submitter  on 

22  request. 

23  "(0)  Once  access  to  data  respecting  an  a:p- 

24  plication  is  granted,  the  data  may  be  examined 

25  and  notes  may  be  taken  for  use  in  developing 
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1  comments  on  the  Application.  Such  comments  on 

2  ibe  appUcftdon  shall  be  filed  within  60  days  after 

3  the  dednon  of  the  Administrator  granting  access, 

4  milegs  the  comment  period  is  extended  by  the  Ad- 

5  ministrator  for  an  ad^tional  30  days  for  good 

6  cause.". 

7  (b)    NoncB    OP   Application. — Section   3(c)(4)   (7 

8  U.S.C.  136a(c)44))  is  amended— 

9  (1)    in    the    first    sentence,    by    striking    out 

10  "promptly"  and  inserting  in  Ueu  thereof  "not  later 

11  than  30  days";  and 

12  (2)  in  the  second  sentence — 

13  (A)  by  striking  out  "The  notice"  and  insert- 

14  ing  in  lieu  thereof  "Except  as  provided  in  para- 

15  graph  (9),  the  notice";  and 

16  (B)  by  striking  out  "30"  and  inserting  in  lieu 

17  thereof  "60". 

18  SEC  102.  CRIMINAL  PENALTIES  FOR  DISCLOSURE  OF  INFOB- 

19  BUTION. 

20  Paragraph  (3)  of  section  14(b)  (7  U.S.C.  1361(bX3))  is 

21  amended  U>  read  as  follows: 

22  "(3)  DiSCLOBUBE  OF  UTFOBllATION. — 

33  "(A)  Any  person  who,  with  intent  to  defraud, 

24  uses  or  reveals  information  relative  to  the  formula 

25  of  a  product  acquired  under  section  3  shall  be 
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1  fined  not  more  than  $25,000  or  imprisoned  for  not 

2  more  than  3  years,  or  both. 

3  "(B)  An;  person,  including  any  officer,  con- 

4  tractor,  or  employee  of  the  United  States  or  a 

5  State,  who — 

6  "(i)  is  granted  access  to  data  under  sec- 

7  ta(m  3(cKd);  and 

8  "(ii)  in  furtherance  of  a  commercial  pur- 

9  pose  invotring  the  producUon,  registration, 

10  distribution,  or  sale  of  a  pesticide — 

11  "(I)  knowingly  violates  such  sec- 

12  tion;  or 

13  "QS)  knowin^y  allows  data  to  be 

14  made  avulable  in  violation  of  such  aec- 

15  tion, 

16  shall  be  fined  not  m(n«  than  $100,000  or  im< 

17  prisoned  for  not  more  than  3  years,  or  botii.". 

1 8  SBC.  103.  CONDITIONAL  RSGISHUTION. 

19  Subparagraphs  (B)  and  (C)  of  section  3(cX7)  <7  U.S.C. 

20  136a(cK7)  (B)  and  <C))  are  amended  to  read  as  follows: 

21  "(BXi)  The  Administiator  may  conditiomdiy 

22  amend  the  registration  of  a  pesticide  under  this 
38  subparagraph  to  permit  additiona)  uses  of  such 
24  pesticide  notwithstanding  the  fact  that  data  con- 
36  ceming  tiie  pesticide  may  be  insufficient  to  sup- 
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1  port  ao  oneoDditiDiial  tmendiaeat,  if  the  AdminiB- 

2  tntor  detennines  duA — 

3  "(I)  the  i^i^icwit  has  Bubmitted  cv  cited 

4  additioiMl  data  that  the  Administrator  may 

5  require  solely  for  the  proposed  additwnal  use; 

6  "(H)  »™*mi'"g  the  registntioii  in  the 

7  manner  pr^osed  by  the  apphcant  would  not 

8  malerially  increase  the  risk  of  any  unreason- 

9  ^le  adverse  effect  on  the  environment;  and 

10  "(HI)  the  additional  use  is  in  the  public 

11  interest 

13  "OiXD  Except  as  provided  in  subclause  (ID, 

13  if  the  Administrator  has  issued  a  notice  stating 

14  that  a  pesticide,  or  any  ingredient  thereof,  meets 

15  or  exceeds  risk  criteria  associated  in  whole  or  in 

16  part  with  human  dietary  exposure  and  specified  in 

17  regulations  issued  under  paragraph  (8),  no  regis- 

18  tration  of  the  pesticide  may  be  amended  under 

19  cUuse  (i)  to  add  any  food  or  feed  use  during  the 

20  pendency  of  any  evaluation  by  the  Administrator 

21  initiated  by  such  notice. 

22  "QD  If  the  Administrator  has  issued  a  notice 

23  stating  that  a  pestidde,  <nr  any  ingredient  thereof, 

24  meets  or  exceeds  risk  CTit«ria  associated  in  whole 

25  or  in  part  with  human  dietary  exposure  and  speci- 
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1  fied  in  regulations  issued  under  paragraph  (8),  the 

2  Administrator  may  amend  the  registration  of  the 

3  pesticide  under  clause  <i)  to  add  a  minor  food  or 

4  feed  use  if  the  Administrator  determines,  with  the 

5  concurrence  of  the  Secretary  of  Agriculture,  that 

6  there  is  not  avtulable  an  effective  alternative  pes- 

7  ticide  that  does  not  meet  or  exceed  such  risk 

8  criteria. 

9  "(iiO  An  applicant  seeking  an  amended  regis- 

10  tration  of  a  pesticide  under  this  subparagraph 

11  shall   submit  or  cite   to   the   Administrator  such 

12  data  as  would  be  required  to  obtain  a  registration 

13  of  a  similar  pesticide  under  paragraph  (5).  Except 

14  as  provided  in  clause  (iv),  if  the  appUcant  is 

15  unable  to  submit  or  cite  an  item  of  such  data  be- 

16  cause  it  has  not  yet  been  generated,  the  Adminis- 

17  trator  may  amend  the  registration  of  the  pesticide 

18  under  such  conditions  as  will  require  the  submis- 

19  sion  or  dtation  of  such  data  not  later  than  the 

20  time  such  data  are  required  to  be  submitted  for 

21  the  maintenance  of  a  registration  of  the  similar 
32  pesticide  under  this  section. 

23  "(iv)  If  data  concerning  chronic  dosing,  onco- 

34  genici^,  reproductive  effects,  mutagenicity,  neur- 

35  otoxicity,  or  teratogenicity  are  required  to  support 
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1  the  registration  of  a  pesticide  and  if  a  period  rea- 

2  sonably  sufficient  for  the  generation  and  Bubmis- 

3  gion  of  such  data  hu  elapsed  since  the  Adminig- 

4  trator  first  imposed  the  data  requirement,  a  coodi- 

5  tional  amendment  to  permit  an  additional  use  of 

6  the  pesticide  for  other  than  a  minor  use  shall  not 

7  be  granted  under  clause  (i)  unless  such  data  have 

8  been  submitted. 

9  "(CKD  The  Administrator  may  conditionally 

10  register  a  pesticide  under  this  subparagraph  con- 

11  taining  an  active  ingredient  not  contained  in  any 

12  re^tered  pesticide  for  a  period  reasonably  suffi- 

13  cient  for  generation  and  submission  of  required 

14  data  that  have  not  been  submitted  because  a 

15  period  reasonably  sufBcient  for  generation  of  the 

16  data  has  not  elapsed  since  the  Administrator  first 

17  imposed  the  data,  requirement — 

18  "(I)  on  the  conditions  that  by  the  end  of 

19  sueh  period  the  Administrator  receives  such 

20  data  and  that  the  data  that  the  Administrator 

21  receives  do  not  meet  or  exceed  risk  criteria 
32  enumerated  in  regulations  issued  under  para- 

23  graph  <8);  and 

24  "(ID  on  such  other  conditions  as  the 

25  Administrator  may  prescribe. 
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1  "Gi)  A  conditional  registration  under  Uiii 

3  subparagraph  shall  be  granted  only  if  the  Admin- 

3  istrator  determines  that — 

4  "(I)  use   of  the  pesticide  during  the 

5  period  referred  to  in  clause  (i)  will  not  cause 

6  any  unreasonable  adverse  effect  on  the  envi- 

7  ronment;  and 

8  "(ID  use  of  the  pesticide  is  in  the  public 

9  interest. 

10  "Gii)  The  Adnunistrabn-  shall  not  conditkm- 

11  ally  register  a  pesticide  under  diis  subparagraph 

12  if— 

13  "(I)  data  concerning  chronic  dosing,  on- 

14  cogenicity,  reproductive  effects,  mutagenic- 
16  ity,  neurotoxicity,  or  teratogenicity  would  be 

16  required  for  registration  of  such  a  pesticide 

17  under  paragraph  (5); 

18  "(H)  a  period  reasonably  sufflcient  for 

19  generation  of  such  data  has  elapsed  since  the 

20  Administrator  first  imposed  the  data  require- 

21  ment;  and 

,  22  "(IH)  such  data  have  not  been  sub- 

38  mitted  to  the  Administrator.". 


77-447  0  -  86  • 
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1  SEC.  104.  DEFINITION  OF  OUTSTANDING  DATA  REQUIRKMKNT. 

2  Secdon  2  (7  U.S.C.  136)  is  amended  by  adding  at  llie 

3  end  thereof  the  following  new  subsection: 

4  "(fO  OuTBTANDmo  Data  Bbqdikbhbnt. — 

5  "(1)  In  obnbbal. — The  term  'outstanding  data 

6  requirement'  means  a  requirement  for  any  study,  infw- 

7  mation,  or  data  that  is  necessary  to  make  a  determina- 

8  tion  under  section  3(cX5)  and  which  study,  infonnation, 

9  or  data — 

10  "(A)  has  not  been  submitted  to  the  Adminis- 

11  trator;  or 

13  "(B)  if  submitted  to  the  Administrator,  the 

13  Administrator  has  determined  must  be  resubmitted 

14  because  it  is  not  valid,  complete,  or  adequate  to 

15  make  a  determination  under  section  3(cK5)  and 

16  the  regulations  and  guidelines  issued  under  such 

17  section,  as  determined  by  the  Administrator. 

18  "(2)  Factobs. — In  making  a  determination  under 

19  paragraph  (1)(B)  respecting  a  study,  the  Administrator 

20  ahaU  examine,  at  a  minitntim,  relevant  protocols,  docu- 

21  mentation  of  the  conduct  and  analysis  of  the  study,  and 

22  the  results  of  the  study  to  detennine  whether  the  study 

23  and  the  results  of  the  study  fulfill  the  data  requirement 

24  for  which  the  study  was  submittfid  to  the  Adminis- 

25  trator.". 
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1  8BC  IW.  RBRBGISTRATION  OF  SEGISmtED  PESnCIDBS. 

2  (a)  In  Gbmebal. — The  Act  is  amended  by  nuerting 

3  after  section  8  (7  U.S.C.  136^  the  following  new  section: 

4  -SEC  3A.  BEREGISnunON  OF  fUBGISTEBKD  PESncn>B& 

5  "(a)  Oenebal  Rule. — The  AdmiiuBtrator  shall  rere- 

6  gister,   in   accordance   with   this   section,   each   registered 

7  pesticide  containing  an;  active  ingredient  contained  in  any 

8  pesticide  first  registered  before  November  1,  1884,  except  for 

9  any  pestieide  as  to  which  the  Administrator  has  determined, 

10  after  November  1,  1984,  and  before  the  effective  date  of  this 

1 1  section,  that — 

12  "(1)  there  are  no  outstanding  data- requirements; 

13  and 

14  "(2)  the  requirements  of  section  3<cK5)  have  been 

15  satisfied. 

16  "(b)  Special  Authoeities  of  ADunnsTBATOB. — 

17  "(1)  GXJIDELINES. — 

18  "(A)  Not  later  than  1  year  after  the  effective 

19  date  of  the  Federal  Insecticide,  Fungicide,  and 

20  Bodentiiude  Act  Amendments  of  1987,  the  Ad- 

21  minismtor,  1^  order,  shall  issue  guidelines  to  be 

22  followed  by  registrants  in  accordance  with  subsec- 
28  tion  (fMl)  in— 

24  "(i)  summarizing  studies; 

25  "(ii)  refonnattJDg  studies; 


..Google 


17 

1  "&)   identifying    adverse    inforroation; 

2  and 

3  "Qt)  identifying  studies  that  have  been 

4  submitted  previousfy  th&t  may  not  meet  the 
6  requirements    of    section    3    or   regulations 

6  issued  under  such  section. 

7  "(B)  QuideHnes  issued  under  this  paragraph 

8  shall  not  be  subject  to  judicial  review. 

9  "<2)     MoNTTOBiNO. — The     Administrator     shall 

10  monitor  the  progress  of  rej^trants  in  acquiring  and 

11  submitting  the  data  required  under  this  section. 

12  "(3)  SU8PBN8I0!«  AND  PBNALTIB8.— 

13  "(A)  The  AdminiBtrator  shall  issue  a  notioe 

14  of  intent  to  suspend  the  registration  of  a  pesticide 

15  in  accordance  with  the  procedures  prescribed  by 

16  section  3(c)(2)(B){iv)  if— 

17  "G)  the  Administrator  determines  that 

18  progress  is  insufficient  to  ensure  the  submis- 

19  sion  of  the  data  required  for  such  pesticide 

20  under  a  commitment  made  under  subsection 

21  (eKSXB)  or  (fHlKH)  within  the  time  period 

22  prescribed  by  subsection  (eK4)(6)  or  (f)(2)(B> 
38  or  the  registrant  has  not  submitted  such  data 
34  to  the  AdminiBtrator  within  such  time  period; 
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1  "Gi)  the  AdministTator  determines  that 

3  tests  necessBiy  to  fill  an  outstanding  data  re- 
8  quirement  for  such  pestidde  have  not  been 

4  initiated  within  1  year  after  the  issoasce  of  a 

5  notice  under  subsection  (gHlKB); 

6  "Ciii)  the  Administrator  determines  that 

7  progress  is  insoffioieiit  to  ensore  submission 

8  of  the  data  referred  to  in  clause  (ii)  within 

9  the   tame   period   prescribed   by   subsection 

10  (^2XB)  or  the  required  data  have  not  been 

11  submitted  to  the  Administrator  within  such 

13  time  period;  or 

18  "(xv)  a  regiabant  fails  to  comply  with 

14  clause  ^  or  Qu)  of  section  8(cH2)(B). 

15  "(B)  A  registrant  ^rbo  submits  a  certification 

16  under  subsection  (fHlHO)  that  is  fidse  shall  be 

17  considered  to  have  violated  this  Act  and  shall  be 

18  subject  to  the  penalties  prescribed  by  section  14. 

19  "(c)   Rbbboistbahon   Fhabbs.— Beregistratima   ot 

20  pesticides  under  this  section  shall  be  carried  out  in  the  follow- 

21  ing  phases: 

22  "(1)  The  first  phase  shall  inchide  the  Hsting  under 

23  subsection  (d)  d  the  active  ingredients  irf  the  pesticides 

24  tiiat  will  be  reregistered. 
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1  "(3)  The  second  phase  shaU  include  the  submis- 

2  sion  to  the  Administrator  under  subsection  (e)  of  no- 

3  tices  by  registrantfl  regpectJng  their  intention  to  seek 

4  reregistration,  identification  by  registrants  of  missing 

5  and  inadequate  data  for  such  pesticides,  and  commit- 

6  ments  by  registrants  to  repUce  such  missing  or  inad- 

7  equate  data  within  the  applicable  time  period. 

8  "(3)  The  third  phase  shall  include  submission  to 

9  the  Administiator  by  r^^trants  of  the  information  re- 

10  quired  under  subsection  (f). 

11  "(4)  The  fourth  phase  shall  include  an  mdepend- 

12  ent,  initial  review  by  the  Administrator  under  subsec- 

13  tion  (gi  of  submissions  under  phases  two  and  three, 

14  identification  of  outstanding  data  requirements,  and  the 

15  issuance,  as  necessary,  of  requests  for  additional  data. 

16  "(5)  The  fifth  phase  shall  include  the  review  by 

17  the  Administrator  under  subsection  (h)  of  data  submit- 

18  ted  for  reregistration  and  appropriate  regulatory  action 

19  by  the  Administrator. 

20  "(d)  Phasb  Omb.— 

21  "(1)  PbIOBITT  fob  BBBBOBTBATION.— For  puf- 

22  poses  of  the  reregistratiim  ot  die  pesticides  described  in 

23  subsection  M,  the  Administrator  shall  list  the  active 

24  ingredients  of  pesticides  and  shall  give  priori^  to, 

25  among  others,  active  ingredients  (other  than  active  in- 
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1  gredients  for  wMdi  registration  standards  have  been 

2  issued  before  the  effective  date  of  the  Federal  Insecti' 

3  cide,  Fungicide,  and  Rodenticide  Act  Amendments  of 

4  1987)  that— 

5  "(A)  are  in  use  on  or  in  food  or  feed  and 

6  may  result  in  postharvest  residues; 

7  "(B)  may  result  in  residues  of  potential  tozi- 

8  iBological  concern  in  potable  ground  water,  edible 

9  fish,  or  shellfish; 

10  "(O  have  been  determined  by  the  Adminis- 

1 1  trator  before  the  effective  date  of  the  Federal  In- 

12  secticide,  Fungicidff,  and  Rodenticide  Act  Amend- 

13  ments  of  1987  to  have  significant  outstanding 

14  Aaih  reqiurements;  or 

15  "(D)  are  used  on  crops,  including  in  green- 

16  houses  and  nurseries,  where  vrorlcer  exposure  is 

17  most  likely  to  occur. 

18  "(2)  RbbhoiStbatiok  lists. — For  purposes  of 

19  reregistration   under   this   section,    the  Administrator 

20  shall  by  order— 

21  "{A)  not  later  than  70  ds.ys  after  the  effeo- 

22  tive  date  of  the  Federal  Insectidde,  Fungicide, 

23  and  Sodenticide  Act  Amendments  of  1987,  list 

24  pesticide  active  ingredients  for  vhicfa  registration 

25  standards  have  been  issued  before  such  date; 
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1  "(B)  not  later  than  4  months  after  such 

2  efiective  date,  list  the  first  150  pesticide  active 

3  ingredients,  as  determined  under  paragr^h  (1); 

4  "(0)  not  later  than  7  months  after  such  ef- 

5  fective  di^,  list  the  second  150  pesticide  active 

6  ingredients,  as  detennioed  under  paragraph  (1); 

7  and 

8  "(D)  not  later  than  10  months  after  such  ef- 

9  fective  date,  list  the  remunder  of  the  pestimde 

10  active  ingredients,  as  determined  under  paragraph 

11  (1). 

12  Each  list  shall  be  published  in  the  Federal  Register. 

13  "(3)  Judicial  bbvibw. — The  content  of  a  list 

14  issued  hy  the  Administrator  under  paragraph  (2)  shall 

15  not  be  subject  to  judicial  review. 

16  "(4)  Notice  to  bbqistbants. — On  the  publica- 

17  tion  of  a  list  of  pesticide  active  ingredients  under  para- 

18  graph  (2),  the  Administrator  shall  send  by  certified 

19  mail  to  the  registrants  of  the  pesticides  containing  such 

20  active  ingredients  a  notice  of  the  time  by  which  the 

21  registrants  are  to  notify  the  Administrator  under  sub- 

22  section  (e)  whether  the  registrants  intend  to  seek  or 

23  not  to  seeli  reregistration  of  such  pesticides. 

24  "(e)  Phasb  Two.— 
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1  "(1)  In  obnbbal.— The  registntnt  of  &  pesticide 

2  that  conUuns  on  active  ingredient  listed  under  subpara- 

3  graph  (B),  (C),  or  (D)  of  subsection  (dK2)  shall  submit 

4  to  the  AdminiBtrator,  within  the  time  period  prescribed 

5  by  paragraph  (4),  the  notice  described  in  paragraph  (3) 

6  and  any  information,  connnitment,  or  offer  described  in 

7  paragraph  (3). 

8  "(2)  Noncn  or  intbitt  to  sbbk  ok  not  to 

9  SEEK  SBKBGI8TBATI0N. — 

10  "(A)  T'he  registrant  (rf  a  pestidde  containing 

11  an  active  ingredient  listed  imder  subparagraph 

12  (B),  (C),  or  (D)  of  subsection  <^2)  shall  notify  tiie 

13  Administrator  by  certiSed  maQ  whether  the  regis- 

14  trant  intends  to  seek  or  does  not  intend  to  seek 

15  reregistration  of  the  pesticide. 

16  "(B)  If  a  registrant  (rabmits  a  notice  under 

17  subparagraph  (A)  of  an  intention  not  to  seek  re- 

18  registration  of  a  pesticide,  the  Administrator  shall 

19  publish  a  notioe  in  the  Federal  Begister  stating 

20  that  such  a  notice  has  been  submitted. 

21  "(3)    MI8BINO    OB    IHADBQOATE  -  DATA.— Each 

22  registrant  of  a  pestidde  tiiat  contwns  an  active  ingredi- 

23  ent  listed  under  subparagraph  (B),  (O.  or  (D)  of  sd>- 

24  section  (dK2)  and  for  which  the  registrant  submitted  a 
35  notioe  under  paragraph  (2)  of  an  intention  to  seek 
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1  reregistradon  of  Buch  pesticide  diall  submit  to  the  Ad- 

2  ministrator — 

3  "(A)  in  acoorduioe  with  regulations  issued 

4  by  the  Adaunistrator  under  section  3,  an  identifi- 

5  cation  of — 

6  "(i)  all  data  that  are  required  by  regular 

7  tion  to  support  the  registration  of  the  pesti- 

8  cide  with  respect  to  such  active  ingredient; 

9  "(ii)  data  that  were  submitted  by  the 

10  registnmt  previously  in  support  of  the  regis- 

11  tration  of  the  pesticide  that  are  inadequate  to 

13  meet  such  regulations;  and 

15  "(iii)  data  identified  under  clause  (i)  tiat 

14  have  not  been  submitted  to  the  Administra- 

16  tor;  and 

16  "(B)  either— 

17  "G)  a  commitment  to  replace  the  data 

18  identified    under    subparagraph    (A)Cu)    and 

19  submit   the   data  identified  under   subpara- 

20  graph    (AKiii)    within    the    applicable    time 

21  period  prescribed  by  paragraph  (4)(B);  or 

23  "(ii)  an  offer  to  share  iu  the  cost  to  be 
33  incurred  by  a  person  who  has  made  a  com- 

24  mitment  under  clause  6)  to  replace  or  submit 

25  the  data  and  an  <rfter  to  submit  to  arbitration 
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1  as  descrftied  by  seotaoa  3<cM2KB)  with  regard 

2  to  such  coat  aharing. 

3  For  purposes,  of  »  safamUaiMi  by-  &  ragiitrant  under 

4  subparagraph  {AWi,  data  are  inadequate  if  the  data 

5  are  derived  fma  a-  study  with  raqwct  -to  which  the 

6  regisbant  is  unable  to  make  the  certification  prescribed 

7  by  subsection  (iXlKO)  that  the  registrant  possesses  or 

8  has  access  to  the  raw  data  used  in  or  generated  by 

9  such  study.  For  purposes  of  a  submisaion  by  a  regis- 

10  trant  under  such  subparagraph,  data  shall  be  consid- 

11  ered  to  be  madeqnate  if  the  data  are  derived  from  a 

12  study  submitted  heion  Januaiy  1,  1970,  unless  it  is 

13  demonstrated  to  the  sMiafaction  of  the  Administrator 

14  that  such  data  should  be  considered  to  support  the  reg- 
is istration  of  the  pesticide  tbat  is  to  be  reregistered. 

16  "(4)  TlHB  PBBI0D8. — 

17  "(A)  A  submissKHi  under  paragr^)h  (2)  or  (3) 

18  shaU  be  made — 

19  "0)  m  the  case  of  a  pesticidfl  containing 

20  an  active  ingredient  listed  under  subsection 
31  (^2)(B),  not  later  than  3  months  after  die 

33  date  of  publication  of  the   listing  <rf  sudi 
38  active  ingredient; 

34  "Qi)  in  the  case  of  a  pestidde  containing 

35  an  active  ingredient  listed  under  subsectifm 
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1  <W2HC),  not  later  than  3  months  after  the 

3  date  of  publication  of  the   listing  of  suoh 

3  active  ingredient;  and 

4  "0ii)  in  the  case  of  a  pesticide  contain- 

5  ing  an  active  ingredient  Usted  under  subsec- 

6  tion  (dKSXD),  not  later  than  3  months  after 

7  the  date  of  publication  of  the  liBting  of  such 

8  active  ingredient. 

9  On  application,  Qte  Administrator  may  extend  a 

10  time  period  prescribed  by  Uiis  subparagraph  if  the 

11  Adniinistrator  determines  that  factors  beyond  the 

12  control  of  the  Tegistrant  prevent  the  registrant 

13  from  complying  with  such  period. 

14  "(B)  A  registrant  shall  submit  data  in  ac- 

15  cordance  with  a  commitment  entered  into  under 

16  paragraph  (3XB)  within  a  reasonable  period  of 

17  time,  as  deteraiined  by  the  AdminiBtrator,  but  not 

18  more  tluui  48  months  after  the  date  the  registrant 

19  submitted  -the  conunitment.  The  Administrator,  on 

20  application  of  a  reg^trant,  may  extend  the  period 

21  prescribed  by  the  preceding  sentence  by  no  more 

22  than    2    years    if    extraordinary    circumstances 

23  beyond  the  control  ot  the  re^tnmt  prevent  the 

24  registrant  from  submitting  data  within  such  pre- 

25  scribed  period. 
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1  "(5)  Cancellatioh  and  bbmoval. — 

2  "(A)  If  the  registrant  of  &  pesticide  does  not 
8  submit  a  notice  under  paragraph  (2)  or  (3)  mthin 
4  Uw  time  prescribed  by  paragr^ih  (4XA),  the  Ad- 
6  minidtrator  shall  issue  a  notice  of  intent  to  cancel 

6  the  registration  (A  such  registrant  for  such  pesti- 

7  cide  and  shall  publish  the  notice  in  the  Federal 

8  Begister  and  allow  60  days  for  the  submission  of 

9  comments  on  the  notice.  On  expiration  of  such  60 

10  days,  the  AdnmuB^tor,  by  order  and  without  a 

11  hearing,  may  cancel  the  re^stration  or  take  such 

12  other   action,   including   extension   of  applicable 

15  time  periods,  as  may  be  necessary  to  enable  re- 
14  registration  of  such  pesticide  by  another  person. 

16  "(B)fi)  H- 

16  "CD  no  registrant  <ji  a  pesticide  contain- 

17  ing  an  active  ingredient  Hsted  under  subsec- 

18  tion  (d)(2)  notifies  the  Administrator  under 

19  paragraph  (2)  that  the  registrant  intends  to 
SO  seek  rerepstratiim  of  any  pestidde  contun- 
21                          ing  that  active  ingredient; 

23  "(JH  no  such  r^istrant  ctHnpUes  with 
28                          paragn^b  (8)(A); 

24  "(JO)  no  such  registrant  makes  a  c<mi-. 

25  mitment  under  paragraph  <3)(B)  to  replace  w 
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1  submit  all  data  described  is  clauaes  (ii)  and 

2  Oii)  of  puagraph  OKA);  or 

8  "(TV)  the  fee  prescribed  by  subsection 

4  (jKD  has  not  been  pud  with  regard  to  the 

6  active  ingredient, 

6  the  Administrator  shall  publish  in  the  Federal 

7  Register  a  notice  of  intent  to  remove  the  active 

8  ingredient  from  the  list  established  under  subsec- 

9  tion  (dK2)  and  a  notice  of  intent  to  cancel  the  reg- 

10  istrations  of  all  pesticides  containing  such  active 

1 1  ingredient  and  shall  provide  60  days  for  comment 

12  on  such  notice. 

13  "(ii)  After  the  60-day  period  has  expired,  the 

14  Administrator,  by  order,  may  cancel  any  such  reg- 

15  istration  without  hearing,  except  that  the  Admin- 

16  istrator  shall  not  cancel  a  registration  under  this 

17  subparagraph  if — 

18  "(I)    during    the    comment    period    a 

19  person  acquires  the  rights  of  the  registrant  in 

20  that  registration; 

21  "(ID  during  the  c(miment  period  that 
23  '  person  furnishes  a  notice  of  intent  to  reregis- 

23  ter  the  pesticide  in  accordance  with  para- 

24  graph  (2);  and 
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1  "(m)  not  Uter  thftn   130  days  after 

2  the  puUication  of  the  notice  mider  this  Bub- 
8  paragraph,  tint  person  has  complied  with 

4  paragraph  (3)  and  the  fee  prescribed  by  sub- 

5  section  QKD  has  been  paid. 

6  "©  Phasb  Thbbb.— 

7  "(1)  Infobhation  about  STUDias. — Each  reg- 

8  istrant  of  a  pesticide  that  contains  an  active  ingredient 

9  listed  under  subparagraph  (B),  (C),  or  (D)  of  subsection 

10  (d)(2)  who  has  sobmitted  a  notice  under  subsection 

11  (eK2)  of  an  intent  to  seek  the  reregiatration  of  such' 

12  pesticide  shall  submit,  in  accordance  with  the  guide- 

13  lines  issued  under  subsection  (bHl),  to  the  Adminis- 

14  trator— 

15  "(A)  a  Bummaij  of  each  study  conoeniing 

16  the  actiTe  ingredient  prerioualy  submitted  by  the 

17  repstrant  in  support  of  the  registration  of  a  pesti- 

18  cide  contuDing  such  active  ingredient  and  consid- 

19  ered  by  the  registrant  to  be  adequate  to  meet  the 

20  requirements   of  section   3   and   the   regulations 

21  issued  under  such  section; 

22  "(B)  a  summary  of  each  study  conoeming 

23  tile  active  ingredient  previously  submitted  by  the 

24  registrant  in  support  of  the  registration  of  a  pesti- 

25  cide  containing  such  active  ingredient  that  may 
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1  not  c<Hnply  with  the  requiremeiits  of  sectton  3  and 

2  the   regul&tioiu   issued   under   such   section  but 

3  which  Uie  registrant  asserts  should  be  deemed  to 

4  comply  with  such  requirements  and  regulatioiu; 

5  "(C)  a  reformat  of  the  data  from  each  study 

6  sunmiamed  under  subparagrqih  (A)  or  (B)  by  the 

7  registrant  concerning  chronic  dosing,  oncogenicity, 
6  reproductiTe  effects,  mutagenicity,  neurotozici^, 
9  teratogenici^,  or  residue  chemistry  of  the  active 

10  ingredient  ibat  were  submitted  to  the  Administra- 

11  tor  before  Januaiy  1,  1982; 

12  "(D)  where  data  described  in  subpftragraph 

13  (C)  are  not  required  for  the  active  ingredient  by 

14  regulations  issued  under  section  3,  a  reformat  of 
16  acute  and  subchronic  dosing  data  submitted  by  the 

16  registrant  to  the  Administrator  before  Januaiy  1, 

17  1982,  that  the  registrant  considers  to  be  adequate 

18  to  meet  the  requirements  of  section  3  and  the  reg- 

19  ulatioos  issued  tmder  such  section; 

20  "(E)  an  identifioatioii  of  data  that  are  re- 

21  quired  to  be  submitted  to  the  Administrator  under 

22  section  6(^4)  indicating  an  adverse  effect  of  the 

23  pesticide; 
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1  "(F)  an  ideotificBlioii  ot  any  other  informa- 

2  turn  available  that  in  the  view  of  the  registrant 

3  Bupporta  the  registration; 

4  "(G)  a  certificatioD  that  the  registrant  or  the 
6  Administrator  possesses  or  has  access  to  the  raw 

6  data  used  in  or  generated  by  the  studiea  that  the 

7  registnuit  Bumnurised  undef  subparagr^ih  (A)  v 

8  (B); 

9  "(H)  either— 

10  "6)  a  oommitment  to  submit  data  to  fill 

11  each  outttandiiig  dtiA  requirement  identified 

13  by  the  registrant  or 

18  ,  "(ii)  an  offer  to  share  in  the  cost  of  de- 

14  velo]Hng   nich   data   to  be   inenrred   by   a 

15  person  who  has  made  a  ocnnmibnent  under 

16  clause  &  to  submit  suob  data,  and  an  offer  to 

17  submit  to  arbitration  as  desoribed  by  section 

18  3(cX2)(B)  with  regard  to  such  cost  sharing; 

19  and 

20  "(D    evidence    of'  compliance   mth   section 

21  3(c)(l)(D)(y)   and   regulations    issued   tiiereunder 

22  with  regard  to  previously  submitted  data  as  if  the 

23  registrant  were  now  seeking  the  oiginai  reg^stra- 

24  tion  of  the  pesticide. 
26  "(2)  TniB  PBBI0D8.— 
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1  "(A)  The  infonutioD  required  by  pangrqdi 

3  (1)  flhaD  be  submitted  to  the  AdminiBtntor — 

8  "CO  in  the  case  of  a  peatunde  containing 

4  an  active  ingredient  fisted  under  subeeetim 
6  (dK2XB),  not  later  than  12  months  after  the 

6  '  date   of  puhliostion  of  the  listing  at  such 

7  '  active  iogredient; 

8  "Oi)  in  the  case  of  a  pestioide  oontaining 

9  an  active  ingredient  listed  under  subsection 

10  (^2KC),  not  later  Uian  12  months  after  the 

11  date   of  puUie&tion  of  the  listing  of  such 

12  active  ingredient;  and 

13  "Oii)  in  the  case  of  a  pesticide  contain- 

14  ing  an  active  ingredient  listed  under  snbsec- 

15  tion  (d)(2XI}),  not  later  than  12  months  after 

16  the  date  of  publication  of  the  listing  of  suidi 

17  active  ingredient. 

18  "(B)  A  regisb^nt  BhaD  submit  data  in  ac- 

19  cordance  with  a  commitment  entered  into  under 

20  paragr^)h  (IHH)  within  a  reasonable  period  of 
31  time,  as  determined  by  the  Administrator,  bat  not 
22  more  than  48  months  after  the  date  the  registrant 
38  submitted  the  commitment  under  such  paragraph. 
24  The  Administrator,  on  application  of  a  registraat, 
35  may  extend  the  period  prescribed  by  the  preceding 
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1  sentence  by  no  more  dian  2  years  if  extraordinary 

2  circmnatanceB  beyond  the  control  of  the  registrant 
8  prevent  the  registrant  from  submitting  data  withm 
4  such  prescribed  period. 

fi  "(3)  Canobllation. — 

6  "{A)  n  the  re^strant  of  a  pesticide  fails  to 

7  submit  the  information  required  by  paragraph  (1) 

8  within  the  time  prescribed  by  paragraph  (2),  the 

9  Administrabir,  by  order  and  mthout  hearing,  shall 

10  cancel  the  registration  of  such  pesticide. 

11  "(B)(i)  If  the  registrant  of  a  pesticide  submits 

12  the  information  required  by  paragraph  (1)  within 

13  the  time  prescribed  by  paragraph  (2)  and  such  in- 

14  formation  does  not  conform  to  the  guidelines  for 

15  submissions  established  by  the  Administrator,  the 

16  Administrator  shall  determine  v^ether  the  regis- 

17  trant  made  a  good  faith  attempt  to  conform  its 

18  submission  to  such  guidelines. 

19  "(ii)  If  the  Administrator  determines  that  the 

20  registrant  made  a  good  faith  attempt  to  conform 

21  its  submission  to  such  guidelines,  the  Administra- 

22  tor    shall    provide    the    registrant    a   reasonaUe 

23  period  of  time  to  make  any  necessaiy  changes  at 

24  corrections. 
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1  "GiiKX)  B  the  Adnunistntoi.-dflteniuiiies  Out 

3  the  registrant  did  not  nuke  a  good  faith  attempt 
8  to  conform  its  subnission  to  sudh  guidelioeB,  the 

4  AdmimBtrator  may  issue  a  notice  of  intent  to 
6  cancel  the  re^tratitm.  Such  a  notice  shall  be  seat 

6  to  the  registrant  by  certified  mail. 

7  "(ID  The  r^islnttMm  shall  be  canceled  witb- 

8  out  a  hearing  or  ftirtber  notice  at  the  end  of  30 

9  days  after  receipt  by  the  r^strant  of  the  nolke 

10  unless  during  titBt  time  a  request  f^  a  hearing  ia 

11  made  by  the  registrant 

12  "(EQ)  If  a  healing  is  reqneated,  a  bearing 
18  shall  be  conducted  uadvrseetim  6{d)-,  except  that 

14  the  only  matter  for  restdation  at  the  hearing  shall 

15  be  whether  the  registrant  made   a  good  faith' 

16  attempt  to  conform  its  sulBnission  to  such  guids- 

17  lines.  The  hearing  shall  be  held  and  a  determina- 

18  tion  made  within  75  days  after  receipt  of  a  re- 
18  quest  tot  bearing. 

20  "igi  Phase  Foub. — 

21  "(1)  Inabpbndbnt  bbvibw  and  nnNTmoA- 

22  TION  OP  OCTSTANDINO  DATA  BBQ1TIBBKENTS. — 

23  "(A)  The  Administrator  shall  review  the  suib- 

24  missioiu  of  all  registrants  of  pestieideB  oontaimof 
26  a  partienlar  active  ingrediimt  under  subaeetiona 
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1  (fiKS)  and  (0(1)  to  detennine  if  sucb  submunons 

3  identtfiod  &11  the  data  th&t  vn  rniamng  or  iitad- 

8  equate  tot  sooh  active'  ingredieat.  To  aasiit  the 

4  review  irf  the  Adminittrator  ander  this  Bubparm- 

5  graph,  the  AdminiBtrator  ma;  require  a  registrant 

6  seeldng  rerogistration  to  lubmit  complete  copies  (rf 

7  studies  sammarized  under  subsection  (f)(1). 

6  "(B)  The  Administrator  shall  independentfy 

9  identify  and  publish  in  the  Federal  Begister  the 

10  (HitBtanding  data  requirements  for  each  aotire  in- 

11  gredicnt  that  is  listed  mider  subparagr^th  (B), 

12  (C),  or  (D)  of  subsection  (d)(2)  and  that  is  otm- 
18  tained  in  a  pestioide  to  be  reregistered  under  this 

14  section.   The  Administrate,   at  the   same  time, 

15  shall  issue  a  notice  under  section  S(gX2)(B)  for  Ute 

16  submission  of  the  additional  data  that  are  required 
IT  to  meet  such  requirements. 

18  "(2)  TniB  PBBions. — 

18  "(A)  The  Administrator  shall  take  the  actioi 

30  required  by  paragn^th  (1) — - ' 

21  "(U  in  the  case  at  a  pestieide  ctmtaioiag 

33  an  active  taigredient  listed  under  subsection 
28  (^2)(B),  not  later  than  IS  nuinths  after  the 

34  date  (rf  the  listing  of  nd  active  ingredient; 
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1  "QD  in  tbfl  cue  ctf  »  pestknde  craUimng 

3  an  active  ingredient  liated  tinder  nibaeetion 

5  (d)(2KC),  not  later  than  24  montht  after  the 

4  date  of  the  listing  (rf  such  aotire  ingredirat; 

6  and 

6  "(iii)  in  the  case  ot  a  pesticide  contain- 

7  ing  an  active  ingredient  listed  under  tubsee- 

8  tion   (d)(2)(D),   not   later   than   33   nnnths 

9  after  the  date  of  the  listing  of  such  active 

10  ingredent 

11  "(B)  If  the  Administrator  issues  a  notice  to  a 

15  registrant  imder  paragraph  (1)(B)  for  the  submis- 
18  sion  of  additional  data,  the  registrant  shall  submit 
14  such  data  within  a  reasonable  period  (rf  time,  as 

16  determined   by    the   Administrator,    but   not   to 

16  exceed  48   months   after   the   issuance   of  sndi 

17  notice.  The  Administrate,  tm  application  of  a  reg- 

18  istrant,  may  extend  the  period  prescribed  by  the 

19  jneceding  sentence  by  no  more  than  2  years  if  ez- 

20  traordinary  cjronmstanceg  beyond  the  control  of 
81  the  registrant  prevent  the  registrant  from  submit- 
33  ting  data  wiUan  such  prescribed  period. 

23  "(h)  Phabb  Five.— 

24  "(1)  Data  Bivntw. — The  Administrator  shall 
26           conduct  a  thorough  examination  of  all  data  sobmitted 
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1  under   this   sectioD   cpnmrmng   an   actiTe   ingredient 

2  Usted  under  subsection  (dK^)  uid  of  aJl  other  aTaOable 

3  data  found  by  the  Administrator  to  be  relevant. 

4  "(2)  Kbbbqistration  and  othbb  aotionb. — 

5  "(A)  Within  1  year  after  the  Babmission  of 

6  all  data  concerning  an  active  ingredient  of  a  peeti- 

7  cide  under  aidisection  (g),  the  Adminiatrator  shall 

8  detemune  whether  pesticides  containing  such 
8  active  ingredient  are  eligible  for  rere^stration. 

10  For  extraordinary  circumstances,  the  Adminittim- 

tor  may  extend  snob  period  for  not  more  thui  1 
additional  year. 

"(B)  Before  roregitiering  a  pestidde,  the  Ad- 
muustratoT  shall  obtain  any  needed  product-speoif- 
ic  data  regarding  the  pesticide  by  use  of  section 
SicKSKB)  and  shall  review  such  data  within  90 
days  after  its  submission.  The  Administrator  shall 
require  that  data  under  this  subparagraph  be  sub- 
mitted  to   the   Adminisbtttor  not  later   than   8 

20  months  after  a  determination  td  eligibili^  under 

21  subparagraph  (A)  has  been  made  for  each  active 

22  ingredient  of  the  pesticide,  unless  the  Administra- 
28  tor  determines  that  a  longer  period  is  required  for 
24  the  generation  of  the  data. 
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1  "(C)  After  conducting  the  review  required  by 

3  p&ntgraph  (1)  for  each  native  ingredient  of  ft  pesti- 

3  cide  and  the  review  required  hy  subparagnqih  (B) 

4  of  this  paragraph,  the  Administrator  shall  deter- 

5  mine  whether  to  reregister  a  pesticide  by  deter- 

6  mining  whether  such  pesticide  meets  the  require- 

7  ments  of  section  3<cK5)-  H  the  Admiiusbvtor  de- 

8  termines  that  a  pesticide  is  eligible  to  be  reregis- 

9  tered,  the  Administrator  shali  rer^ister  such  pes- 

10  ticide  within  6  months  after  the  submisnon  of  the 

11  data   concerning   such   pesticide  under   subpara- 

12  graph  (B). 

13  "(D)   If   after   conducting   a   review   under 

14  paragraph  (1)  or  subparagraph  (B)  of  this  para- 
16  graph  the  Adminigtzfttor  detenmnes  that  a  pesti- 

16  cide  should  not  be  reregistered,  the  Administrator 

17  shall  take  ^propriate  regulatory  aotion. 

18  "(D  Compensation  of  Data  SuBMrmB. — If  data 

19  that  are  submitted  by  a  registrant  under  subsection  <e),  (f), 

20  (g),  or  (h)  are  used  to  support  the  application  of  another 

21  person  under  seetion  3,  the  registrant  who  submitted  such 

22  data  shall  be  entitied  to  compensati<m  for  the  use  of  such  data 

23  as   prescribed   by   section   3(cKl)(D).   In   determining   the 

24  amount  of  such  compensation',  the  fees  paid  by  the  repatrant 

25  under  this  section  shall  be  taken  into  account. 
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1  "©  Fbbs.— 

2  "(1)  Initial  feb  fob  food  ob  fbbd  pbsticidb 
S  AcnvB  imobbdibnts. — The  registrants  of  pesticidea 

4  that  cODtaia  an  active  ingredieiit  that  is  Hsted  nnd^ 

5  subparagraph  (B),  (O,  or  (D)  irf  subsection  (d)(2)  and 

6  that  is  an  aetive  ingredient  of  any  pestioide  registered 

7  for  a  major  food  or  feed  use  shaU  collectively  pay  a  fee 
6  of  $50,(XX)  ofl  BulmiitBiQn  of  information  under  para- 
9  gratis  (2)  and  (3)  of  subsection  {t)  for  such  ingredient 

10  "(2)  Final  fbb  fob  food  ob  fbbd  PBBncmi 

11  AOnva  INOBBDIBNTS.-- 

12  "(A)  The  registrants  of  pestirades  that  con- 

13  -  tain  an  octtre  ingredient  that  is.litted  under  sob- 

14  paragraph  (B),  (O,  or  (D)  <rf  «ibseotion  (dX2)  and; 

15  that  is  an  active  ingredient  of  any  pesticide  regis- 

16  tered  for  a  niajor  food  or  feed  use  .shall  coUective- 

17  ly  pay  a  fee  of  $100,000— 

18  "(i)  on  submission   of  informati<Hi  for 

19  such  ingredient  under  subsection  (fKD  if  data 
30  are  refumatted  under  Bubsection  (fXlKC);  or 

21  "(jot  on  submission  of  data  for  such  in- 

22  gredient  under  subsection  (f)(2)(B)  if  data  are 
33  not  reformatted  under  subsection  (f)(lKC). 

24  "(B)  The  repstrants  ot  pesticideB  that  con- 

26  tain  an  active  ingredient  that  is  listed  under  suh- 


=v  Google 


1  section  (^2)(A)  and  that  is  an  aetm  mgredieiit  of 

3  any  peitidde  registered  ioi  a  major  food  or  feed 

5  use  shall  collectively  pay  a  tee  <rf  $160,000  at 

4  SBch  time  as  the  Administrator  shall  presoibe. 

6  "(S)    FBBB    fob    OTHSB    PBSnOIDB    ACnVB    IN- 

6  OBBDtBRTS.— 

7  "(A)  The  registrants  of  pestioides  that  con- 

8  tain  an  active  ingredient  th^  is  listed  under  sob- 

9  paragraph  (B),  (C),  or  (D)  (rf  subseotioD  {dX2)  and 

10  diat  is  not  an  active  ingredient  <rf  any  pesticide 

11  registered  for  a  major  food  m*  feed  use  shall  col- 
18  lectivdy  pay  fees  in  amounts  determined  by  the 

13  AdmmisMtor.  Such  fees  may  not  be  less  than 

14  one-half  of,  nor  greater  than,  the  fees  required  by 

15  paragraphs  (1)  and  (2).  A  registrant  shall  pay 

16  such  fees  at  the  times  corresponding  to  the  times 

17  fees  prescribed'by  paragraphs  (1)  and  (3)  are  to  be 

18  paid. 

19  "(B)  The  registrants  of  pesticides  thM  con- 

20  tun  an  active  ingredient  that  is  listed  under  sob- 

21  section  (dMSHA)  and  that  is  not  an  active  ingredi* 

22  ent  of  any  pesticide  that  is  registered  for  a  major 
28  food  or  feed  use  shall  cc^ectively  pay  a  fee  of  not 

24  more  tiian  |100,000  and  notr  less  tiian  $60,000  at 

25  such  time  as  the  Administrator  shall  prescribe. 
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1  "(4)     BEOUCTIOK    OB    WAIVBB     OF     FEES     FOB 

2  HINOB  USE  AND  OTHBB  PESTICIDBS. — 

3  "(A)  In  the  case  of  an  active  ingredient  ot  ft 

4  pesticide  that  is  registered  solely  for  ui  agricul- 

5  tural  or  nonagricultural  minor  use  or  in  the  case 

6  of  a  pesticide  the  value  or  volume  of  use  of  which 

7  is  small,  the  Administrator,  on  application  and  in 

8  the    sole    discretion    of    the    Adminigtrator,    may 

9  reduce   or  waive  the  fees  prescribed  by  para- 

10  graph  (3). 

11  "(B)  In  the  case  of  an  antimicrobial  active 

12  ingredient  for  which  the  production  level  does  not 

13  exceed  1,000,000  pounds  per  year,  the  Adminia* 

14  trator,  on  application  and  in  the  sole  discretion  of 

15  the  Administrator,  may  reduce  or  waive  the  fees 

16  prescribed  by  paragraph  (3). 

17  "(CMi)  Notwithstanding  any  other  provision 

18  of  this  subsection,  in  the  case;  of  a  small  husinesB 

19  registrant  of  a  pesticide,  the  registrant  shall  pay  a 

20  fee  for  tiie  reregistration  of  each  active  ingredient 
31  of  the  pesticide  that  does  not  exceed  an  amount 

22  determined  in  accordance  with  this  subparagraph. 

23  "(ii)  If  during  the  3-year  period  prior  to  re- 

24  re^tration  the  average  annual  gross  revenue  of 
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1  the   reg^atraot   from   pestiindes   containiag   such 

3  acthre  ingredient  is — 

8  "(I)  less  than  $6,000,000,  the  regisfrant 

4  shall  pay  0.5  percent  of  such  revenue; 

5  "(II)  16,000,000  or  more  hut  leas  than 

6  110,000,000,  the  registrant  shall  pay  1  per- 

7  cent  of  such  revenue;  or 

8  "(IQ)  110,000,000  or  more,  the  regis- 

9  trant  shall  pay  1.5  percent  of  such  revenue, 

10  but  DDt  more  than  1150.000. 

11  "Ciii)  For  the  purpose  cS  this  subparagraph,  a 

15  small  business  repstrant  is  a  corporation,  partner- 
18  ship,  or  unincwporated  business  that — 

14  "(D  has  150  or  fewer  enqiloyees;  and 

16  "dD  during  the  8-year  period  prior  to 

16  rer^istn,tion,  had  an  average  annual  gross 

17  revenue  from  chemicals  that  did  not  exceed 

18  140,000,000. 

19  "(6)  Otbbb  pbbs. — On  payment  of  fees  for  the 
30  reregisbation  of  a  pesticide  in  accordance  with  para- 

21  graph  (1),  (3),  (3),  or  (4),  the  AdministraUn-  may  not 

22  levy  any  other  fees  for  the  reregistration  with  respect 
28  to  that  active  ingredient 

24  "{6)  Appobtionhent.— 
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1  "(A)  If  two  or  more  registrants  are  required 

2  to  pa;  any  fee  prescribed  by  paragraph  (1),  (2),  or 
S  {3)  with  respect  to  a  particular  active  ingredient, 

4  the  fees  for  such  active  ingredient  shall  be  appor- 

5  tioned  among  such  registrants  on  the  basis  of  the 

6  market  share  in  United  States  sales  of  the  active 

7  ingredient  for  the  3  calendar  years  preceding  the 

8  date  (A  payment  of  such  fee,  except  that — 

9  "(i)    small    business    registrants    that 

10  produce  the  active  ingredient  shall  pay  fees 

11  in  accordance  with  paragraph  (4XC);  and 

12  "(ii)  registrants  who  have  not  marketed 

13  the  active  ingredient  during  such  3  calendar 

14  years   but   who   choose   to   reregister   such 
16  active  ingredient  shall  pay   15  percent  of 

16  such  fees. 

17  "(B)  The  Administtator,  by  order,  may  re- 

18  quire  registrants  referred  to  m  subparagraph  (A) 

19  to  submit  such  neports  as  the  Administrator  deter- 

20  mines  to  be  necessary  to  allow  the  Adminiatrator 

21  to  determine  and  apportion  fees  under  this  sub- 

22  section. 

23  "(C)  If  any  such  report  is  not  submitted  by  a 

24  registrant  after  receiving  notice  of  such  report  re- 

25  quirement,  or  if  any  fee  prescribed  by  this  subsec- 
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1  tioD  ftr  ■■  utmJngFediaDt  is  not  pudby  ft  K^ 

2  utrantto  Ae  Ainaaatntoe -.Ij  &e  time  ir«- 
8  scribed  under -ibis  twbseetkni',  dw  AdnuniBtrster, 
4  by  order  and  witboat  hetzing,  nuy  csncet  each 
6  registration  held  by  sodi  r^istrant  irf  a  pesticide 

6  containiag  the  active  ingredient  with  respect  to 

7  which  the  fee  is  imposed.  The  Administzator  shall 

8  reapportion  the  fee  among  the  remaining  regis- 

9  tranta  and  notify  the  rc^traots  that  the  regis- 

10  trants  are  required  to  pay  to  the  AdministratiM' 

11  any  unpaid  balance  <rf  the  fee  within  30  days  after 

12  receipt  ot  such  notice. 

13  "(k)  ExBKPTiON  OF  Cbbtain  Bboibtbants.— The 

14  requirementa  of  sabsections  {e),  (f),  (gi,  and  Q)  regarding  data 

15  concerning  an  active  ingredient  and  fees  for  review  of  suoh 

16  data  shall  not  apply  to  any  person  who  is  the  registrant  of  a 

17  pesticide  to  the  extent  that,  under  section  S(cX2)(D),  the 

18  person  would  not  be  required  to  sulmiit  or  rate  such  data  to 

19  obtain  an  initial  registration  ot  such  pesticide. 

20  "(1)  RBBE0I8TBATI0N  PdND. — 

21  "(1)   ESTABLiamtBNT.— There   shall   be   estab- 

22  lished  in  the  Treasury  of  the  United  States  a  reregis- 

23  tration  fund. 

24  "(2)  Source  and  use.— All  fees  c<^ected  by  the 

25  Adminisbvtor  under  subsection  (j)  shall  be  deposited 
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1  into  the  fund  and  bIuJI  be  available  to  the  Administm- 

2  tor,  without  fiscal  year  limitatioii,  to  carry  out  this 

3  section. 

4  "(3)  Unused  funds. — Money  in  the  fund  not 

5  currently  needed  to  carry  out  this  section  shall  be — 

6  "(A)  muntained  on  hand  or  on  deposit; 

7  "(B)  invested  in   obligadons  of  the  United 

8  States  or  guaranteed  thereby;  or 

9  "(C)  invested  in  obligations,  participations,  or 

10  other  instruments  that  are  lawful  investments  for 

11  fidociaiy,  trust,  or  public  funds. 

12  "(4)  AccouNTiNO. — The  Administrator  shall — 

13  "(A)  provide  an  annual  accounting  of  die 

14  fees  collect«d  and  disbursed  from  the  fund;  and 

15  "(B)  take  all  steps  necessary  to  ensure  that 

16  expenditures  of  such  funds  are  used  only  to  cany 

17  out  this  section. 

18  "(m)  Judicial  Review. — Any  Eailure  of  the  Adminis- 

19  trator  to  take  any  action  required  by  this  section  shall  be 

20  subject  to  judicial  review  under  the  procedures  prescribed  by 

21  section  16(b).". 

22  (b)  CoNPOBHiNO  Amendment. — Section  3  (7  U.S.C. 
28  136a(g))  is  amended  by  striking  out  subsection  (g). 

24  (c)  Definitions. — 
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1  (1)  ANTnaCBOBUL.— Section  2  (7  n.S.C.  138) 

2  (aa  amended  by  section  104  of  this  Act)  is  further 

3  amended  by  adding  at  the  end  theretrf  the  following 

4  new  subsection: 

6  "igg)     Antihicbobui.. — The     term     'antimicrobial' 

6  means  any  active  ingredient  that  is  contained  only  in  pesti- 

7  ddes  that  are  not  registered  for  any  food  or  feed  use  and  that 

8  are— 

9  "(1)  sanitiEers  intended  to  reduce  the  nomber  trf 
.0           living  bacteria  or  viable  virus  particles  on  inanimate 

1  surface  or  in  water  or  air; 

2  "(2)  bacteriostata  intended  to  inhJInt  the  growth  (rf 

3  bacteria  in  the  presence  of  moisture; 

.4  "(3)  disinfectants  intended  to  destroy  or  inevers- 

.6  ibty  inactivate  bacteria,  fungi,  or  viruses  on  surfaces  or 

inanimate  objects; 

"(4)  sterilizers  intended  to  destroy  viruses  and  &D 

living  bacteria,  fungi,  and  their  spores  on  inanimate 

surfaces;  or 

20  "<5)  fungicides  or  fung^stats.". 

21  (2)  PsaTicmB.— Section  2(u)  (7  U.S.C.  13e(u))  is 

22  amendod — 

23  (A)  by  striking  out  "and"  before  the  first 
34                  cUuSfl  (2);  and 
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1  (B)  by  inBerting  after  "desiccant"  the  follow- 

2  ing:  ",  and  <3)  any  substance  or  muture  of  sub- 

3  stances  intended  for  a  purpose  described  in  sub- 

4  section  (gg)"- 

5  SEC  11W.  ADMINISTRATOR'S  AUTHOftlTY  TO  REQUIRE  DATA 

6  ON  INERT  INGREDIENTS. 

7  (a)  Data   w   Sttppobt   of  Rboistration.— The 

8  second  sentence  d  section  S(cK2KA)  (7  U.S.C.  136a(c>(2KA)) 

9  is  amended  by  mserting  "(including  infonnation  concerning 

10  an  inert  ingredient  in  &  pesticide)"  Cler  "paragraph". 

1 1  (b)  Pbiobitt  List  and  Data  REgmBSHSNTS. — Sec* 

12  tion  3  (7  U.8.C.  136a)  {as  amended  by  section  105(b)  of  this 

13  Act)  is  further  amended  by  adding  at  the  end  thereof  the 

14  followmg  new  subsection: 

15  "(g)  Pbiobitt  List  and  Data  Rbquibbhents  fob 

16  Inebt  Inqbbdibnts. — 

17  "(1)  Establishbibnt  of  list.— 

18  "(A)  Subject  to  paragraph  (4),  the  Adminis- 

19  trator  shall  establish  a  priority  list  of  inert  ingre- 

20  dients  consisting  of — 

21  "(i)   inert  ingredients   that   appear   to 

22  cause  a  pesticide  to  meet  or  exceed  a  crite- 

23  rioD  for  iniUating  a  public  interiin  administra^ 

24  tive  review  under  subsection  (c)(8); 

25  "(ii)  inert  ingredients — 
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1  "(I)  for  which  additional  data  are 

2  reasonably  neoeSBaiy  to  assesB  the  risk 
8  that  the  inert  ingredient  may  result  in  a 
4  pesticide  causing  an  unreasonable  ad- 
6  verse  effect  on  the  environment; 

6  "(H)  that  are  eiitiilitr  in  molecular 

7  structure  to  a  chemical  that  is  oncogen- 

8  ic,  mutagenic,  or  teratogenic  or  causes 

9  another    similaiiy    significaiit    adverse 

10  effect;  and 

11  "(IID  that  have  significant  use  in 

12  pesticides  or  to  which  there  is  signifi- 
18  cant  exposure  from  pestiddes;  and 

14  "(iii)  inert  ingredients  for  which  addi- 

15  tional    data    are    reasonably    necessary    to 
26  assess  the  risk  that  the  inert  ingredient  may 

17  result  in  a  pesticide  causing  an  unreasonable 

18  adverse  effect  on  the  environment  and  to 

19  which  there  is  significant  exposure  from  pes- 

20  ticides. 

21  "(B)  In  establishing  the  priori^  list,  the  Ad- 

22  ministrator  may  take  iaio  account — 

23  "0)  the  differences  in  concept,  usage, 

24  and    environmental    risk    between    various 
36  classes  of  pesticides;  and 
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1  "(ii)  dots  for  evalusdng  such  risk  be- 

2  tween  agnculturkl  and  nonagricultural  pesti- 

3  ddes. 

4  "(2)  Publication  of  list.— Not  later  than  90 

5  days  after  the  effective  date  of  the  Fedaral  Insecticide, 

6  Fungicide,  and  Rodenticide  Act  AmendmentB  of  1987, 

7  the  Administrator  shall  publish  the  priority  list  required 

8  under  parapvph  (1).  The  Administrator  shaU  publish 

9  revisions  to  such  list  at  least  annually. 

10  "(3)  Judicial  beview.— The  priority  list  under 

11  paragraph  (1),  the  inclusion  or  exclusion  of  an  ingredi- 
13  ent  on  or  from  the  priority  list,  and  any  revision  of  the 

13  priority  list  shall  not  be  subject  to  judidal  review. 

14  "(4)    NUMBEB    OF    INOBEDIBNT8. — The    priori^ 

15  list  under  paragraph  (1)  shall  consist  of  not  less  tlian 

16  50  inert  ingredients  unless  the  Administrator  deter- 

17  mines  that  there  is  not  a  sufficient  number  of  inert  in- 

18  gredients  meeting  the  requirements  for  listing  under 

19  paragraph  (1)  to  reach  such  mininmm  number.  Such 

20  list  may  not  exceed  75  inert  ingredients. 

21  "(5)  Additional  data.— 

22  "(A)ri)   The   Administrator   shaU   determine 

23  whether  additional  data  are  required  for  an  inert 

24  ingredient  in  a  registered  pesticide  not  later  than 


..Google 


818 

49 

1  1  year  after  the  inert  ingredient  ii  placed  tm  the 

3  priority  list  under  paragraph  (1). 

3  "(ii)  The  AdminiBtrator  shall  require  submia- 

4  rion  ot  such  data  from  each  registrant  at  such  pes- 

5  ticide  undv  (his  Act  or  from  mannhcturerB  and 

6  processors  of  the  inert  ingredient  under  ibe  Toxic 

7  Substances  Gontnd  Act  (15  U.S.C.  2601  et  seq.)- 

8  "(iii)  Such  data  shall  be  submitted  within  a 

9  reasonable  time  but  not  later  than  4  years  after 

10  the  date  of  the  request.  The  Administrator  may 

11  extend  the  period  for  the  submission  of  data  by 

12  not  more  than  2  years  if  extraordinary  circum- 

13  stances  beyond  the  control  of  the  registrant  or 

14  producer  prevent  the  submission  of  the  necessary 

15  data. 

16  "(B)  Data  requirements  imposed  under  sub- 

17  paragraph  (A)  or  a  decision  not  to  require  data  for 

18  an  inert  ingredient  shall  be   subject  to  judicial 

19  review  under  section  16(b). 

20  "(6)  Evaluation.— Within  1  year  after  the  re- 

21  ceipt  of  additional  data  under  paragr^h  (5)  for  an  inert 

22  ingredient,  the  Administrator  shall  evaluate  the  data 

23  and  tale  such  steps  as  are  appropriate  to  prevent  un- 

24  reasonable  adverse  effects  on  the  environment  caused 

25  by  pesticides  containing  such  inert  ingredient.  Under 


..Google 


819,. 

50 

1  exceptional    circumsbuices,    the    Adminigtrator    may 

2  extend  the  period  for  evalustioii  by  not  more  than  1 

3  year. 

4  "(7)  CONSTBUcnoN. — This  subsection  shaU  not 

5  be  construed  to  affect  the  authority  of  the  Adminis- 

6  trator— 

7  "(A)  to  regulate  under  this  Act  impuiitieB, 

8  contaminants,  degradanta,  or  other  ingredients  of 

9  pesticides  that  have  not  been  deliberately  added  to 

10  the  pesticides; 

11  "(B)  to  regulate  under  this  Act  any  deliber- 

12  ately  added  inert  ingredient  that  has  not  previ- 

13  ousty  been  used  m  a  pesticide  or  a  significant  new 

14  use  in  a  pesticide  of  a  deliberately  added  inert 

15  ingredient; 

16  "(C)  to  require  the  submission  of  short-term, 

17  environmental  fate,  or  residue  studies  for  deliber- 

18  ately  added  inert  ingredients;  or 

19  "(D)  to  require   the  submission  of  revised 

20  formula  statements  under  subsection  (cK2)(B).". 

21  (o)  Data   Compensation.— Section  3(c)(lKDKii)  (7 

22  U.S.C.186a(cKlKD)(ii))  is  amended— 

23  (1)  by  striking  out  "or  for  reregistration"  and  in- 

24  serting  in  lieu  thereof  "for  reregistratioQ,  or  to  support 

25  the  safety  of  an  inert  ingredient";  and 
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1  (2)  b;  inserdng  "or  in  support  of  the  safety  of  an 

2  inert  ingredient"  before  "by  any  other  person". 

3  SEC  lOT.  DEFINITION  OF  INGREDIENT  8TA1CBIENT. 

4  Subsection  (n)  of  section  2  (7  U.S.C.  136(n))  is  amended 

5  to  read  as  follows: 

6  "(n)  Inobedient  Statement. — The  term  'ingredient 

7  statement'  means  a  statement  that  contains — 

8  "(1)  the  name  and  percentage  of  each  active  in- 

9  gredient,  and  the  total  percentage  of  all  inert  ingredi- 

10  ents,  in  a  pesticide; 

11  "(2)  the  name  of  each  inert  ingredient  in  the  pes- 

12  ticide  th^  the  Administrator  determines  must  appear 

13  in  the  ingredient  statement  because  of  the  hazard  that 

14  the  Administrator  has  determined  may  be  posed  by  the 

15  toxicity,  use  pattern,   and  concentration  level  of  the 

16  inert  ingredient  in  the  pesticide; 

17  "(3)  if  the  pesticide  contains  arsenic  in  any  form, 

18  a  statement  of  the  percentages  of  total  and  water  sotu- 

19  ble  arsenic,  calculated  as  elementary  arsenic; 

20  "(4)  any  other  information  coDceming  the  chemi- 

21  cal  composition  or  identity  of  any  active  ingredient  of 

22  the  pesUcide,  including  infonnation  on  chemical  equiva- 

23  lency,  that  the  Administrator  requires  to  appear  in  the 

24  ingredient  statement  so  that  the  nature  of  the  active 

25  ingredient  is  accurately  represented;  and 
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1  "(5)  the  name  of  my  inert  in^dient  for  which 

2  the  Administrstor  has  required  additional  data  under 

3  section  3(^5)  because  such  in^edient  is  listed  under 

4  section  3(gXlXA)  as  appearing  to  cause  a  pesticide  to 

5  meet  or  exceed  a  criterion  for  initiating  a  public  in- 

6  terim  administrative  review  under  section  3(cX8).". 

7  SEC  108.  DISCLOSURE  OF  INERT  INGREDIENTS. 

8  The    first    sentence    of    section    I0(dX3)    (7    U.S.C. 

9  136fa(dK3))  is  amended  by  striking  out  "If'  and  inserting  in 

10  Ueu  thereof  "Except  with  respect  to  disclosure  of  information 

11  on  inert  ingredients  in  ingredient  statements  in  accordance 

12  with  section  2(n),  if'. 

13  SEC.  109.  C0BIPEN8ATI0N  FOR  DATA  ON  INERT  INGREDIENTS. 

14  Subparagraph    (D)    of    section     3(cK2)    (7     U.S.C. 

15  136a(cK2))  is  amended  to  read  as.foUows: 

16  "(DKi)    No    applicant    for    registration    or 

17  amended  registratioe  of  a  pesticide  who  proposes 

18  to  purchase  a  registered  pesticide  from  another 

19  producer  to  formulate  such  purchased  pesticide 

20  into  the  pesticide  that  is  the  subject  of  the  appli- 

21  cation  shall  be  required  to — 

22  "(I)  submit  or  cite  data  pertuning  to 

23  such  purchased  pesticide;  or 
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1  "(ID  offer  to  pa;  reuon^le  eompenm- 

2  don  otherwise  required  by  psngn^  (IMD) 
8  for  the  use  of  any  such  data. 

4  "Gi)  No  applicant  for  registratimi  or  amended 

5  registration  of  a  pesticide  who  proposes  to  pur> 

6  chase  an  inert  mgredient  from  another  person  to 

7  fonniilate  the  pesticide  shaD  be  required  to  offer 

8  to   pay   reasonable   compensation   otherwise   re- 

9  quired  by  paragraph  (IKD)  for  a  study  concerning 

10  such  ingredient  if  any  portion  <^  the  cost  of  the 

11  study  will  be  or  coold  be  ioehided  m  th«  price  of 

12  the  purchased  ingredient.". 

13  TITLE  11— INFORMATION 

14  DISCLOSURE 

15  SBCni.PVBUCRlGBrTOKNOW. 

16  (a)  Fact  Sheets  and  Rbpobts. — Sectim  7  (7  U.S.C. 

17  136e)  is  amended  by  adding  at  the  end  therMrf  the  following 

18  new  subsectiiHi: 

19  "(e)  Public  Right  To  Know.— 

20  "(1)  Fact  sheets. — Ai^  producer  operating  an 

21  establishment  in  any  State  dutll  prepare  or  obtain  a 

22  fact  sheet  cmnplying  with  this   subsectimi  for  eadi 

23  active  ingredient  manufactured  or  used  at  the  estaUish- 

24  ment.  The  producer  abaH  muntain  ctqnes  of  the  taet 
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1  sheet  at  the  establishment  and  shall  furnish  a  copy  to 

2  any  person  on  request. 

3  "(2)  CONTENTH. — 

4  "(A)  Each  fact  sheet  for  an  ingredient  re- 

5  quired  under  paragraph  (1)  shall — 

6  "(i)  contain  the   chemical  name,   each 

7  common  name,  and  any  trade  name  of  the 

8  ingredient  and  a'  snmmary  of  relevant  health, 

9  safety,   and  environmental  -  data  concerning 
10  the  ingredient;  and 

11 '  "(ii)  be'  revised  as  oft«n  as  is  necessary 

12  >  to  reflect  'current  i&formatidn  about  the  in- 

13  gredient. 

14  "(B)  The  Administrator  may  require  a  fact 

15  sheet  to  be  amended  to  provide  accurate  and  clear 

16  information  to  thff  pfiblic. 

17  "(3)   Repobts. — Each  producer   to   whom   this 

18  subsection  applies  shall  famish  to  the  Administrator 

19  annu^y,  in  accordance  with  regulations  published  by 

20  the  Administrator,  a  report  that  incRides — 

21  "(A)  for  each  establishment  operated  by  the 

22  producer  in  any  8taW,  the  name  of  each  ingredi- 

23  ent  for  which  a  fact  sheet  is  required  that  is  man- 

24  ufactured  or  used  at  that  eat^lishmeiit; 
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1  "(B)  for  esch  ingredient  for  which  a  het 

2  sheet  is  required,  the  location  of  each  eatablisfa- 

3  ment  where  such  ingredient  is  manufactured  or 

4  uBcd  by  Uie  producer;  and 

5  "(C)  a  current  copy  of  each  required  fact 

6  sheet. 

7  "(4)   Public    availabilitt. — The   fact    sheets 

8  required  hy  paragraph  (1)  and  ibe  annual  reports  re- 

9  quired  by  paragraph  (3)  shall  be  available  to  the 

10  public". 

11  (b)  CoNPiDBNTiAL .  Infobhation. — Sectiou  7(d)  (7 

12  U.S.C.  136e(^)  is  amended  by  inserting  "and  production 

13  locations"  after  "names". 

14  SEC.  202.  DATA  DISCLOSUBE  TO  STAIVS. 

15  Section  10  (7  U.S.C.  136h)  is  amended  by  adding  at  the 

16  end  thereof  the  foDowing  new  subaeetion: 

17  "(h)  Data  Discloskbb  to  Statbb.— 

18  "(1)  In  obnbbal. — The  Administrator  may  dis- 

19  close  to  &  State  any  data  or  information  acquired  under 

20  this  Act  if  the  State  assures  the  Administrator,  and  the 

21  Administrator  determines,  that  die  submitter  of  the 

22  data  or  infonnatiwi  will  receive  no  less  protection  with 

23  respect  to  the  disclosure  and  use  of  the  data  or  infor- 

24  mation  by  the  State  than  is  provided  by  section  3  and 

25  this  section. 
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1  "(2)  Action  fob  jubt  compensation. — For 

2  the  purpose  of  any  action  th&t  may  lie  against  the 
S  United  States  for  just  compeiuation  under  section  1491 

4  of  title  28,  United  States  Code— 

5  "(A)  the  disclosure  or  use  of  data  or  mforms- 

6  tion  provided  by  die  Administrator  under  para- 

7  graph  (1)  to  a  State  in  a  manner  inconsistent  wiUi 

8  this  section  or  section  3  shall  be  considered  a 

9  taking  of  property;  and 

10  "(B)  the  act  of  a  State  with  respect  to  such 

11  data  or  information  shall  be  considered  an  act  of 

12  the  United  States. 

13  "(3)  Rbqdibbd  Disclosubb.— The  Administra- 

14  tor  shall  disclose  to  a  State  any  data  or  information  ac- 

15  quired  under  this  Act  if  ^e  State  assures  the  Adminis- 

16  trator,  and  the  Administrator  detennines,  that — 

17  "(A)  the  submitter  of  the  data  or  information 

18  will  receive  no  less  protection  with  respect  to  the 

19  disclosure  and  use  of  the  data  or  information  by 

20  the  State  than  is  provided  by  section  3  and  this 
31  section;  and 

22  "(B)  the  law  of  the  State  allows  the  submits 

23  ter  of  the  data  or  information  to  recover  just  com- 

24  pensation  in  a  civil  action  agunst  the  State  for 

25  tosses  resulting  from  the  disclosure  or  use  of  the 
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1  data  or  infoinutum  by  the  State  m  its  employees 

2  or  agents  in  a  manner  inconsistent  with  section  3 
8  or  this  section.". 

4  TITLE  III— REVIEW  AND 

5  CANCELLATION 

6  SEC  ML  PUBUC  INTEBIH  ADMINISTRATIVE  REVIEW. 

7  (a)    In    Gbnebal. — Paragraph    (8)    of    section    3(c) 

8  (7  U.S.C.  136a(cK8))  is  amended  to  read  as  foUows: 

9  "(8)      Public      intebdi      adhinistbativb 

10  BEVIBW. — 

11  "(A)  A  public  interim  administrative  review 

12  process  to  determine  whether  the  use  of  a  pesti- 

13  cide  (including  a  categoiy  of  pesticides)  may  cause 

14  unreasonable  adverse  effects  on  the  environment 

15  sh^  be  conducted  in  accordance  with  this  para^ 

16  graph. 

17  "(BXD  Criteria  for  initiating  a  public  interim 

18  administrative  review  of  a  pesticide  shall  be  set 

19  forth  in  regulations  published  by  the  Adminis- 

20  trator. 

21  "(ii)  Such  criteria  shall  be  established  on  ^e 

22  basis  of  levels  of  risk  and  may  include  consider- 

23  ation  of  currently  available  exposure  data. 

24  "(iii)  Absence  of  exposure  data  shall  not 

25  delay  or  preclude  initiation  of  a  public  interim  ad- 
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1  miimtrative  review.  The  Adnunistrator  ma;  de- 

2  cline  to  initiate  a  public  interim  administrative 

3  review  solely  on  the  basis  of  exposure  only  if  ade- 

4  quate  data  on  alt  relevant  means  of  exposure  have 

5  been  considered. 

6  "(C)  The  Administrator  may  not  initiate  a 

7  public  interim  administrativfl  review  process  to  de- 

8  velop  a  risk-benefit  evaluation  of  a  pesticide  or 

9  any  of  its  uses  before  initiating  a  formal  action  to 

10  cancel,  suspend,  or  deny  the  registration  of  such 

11  pesticide   required  under  this  Act  unless   such 

12  public   interim   administrative   review  process   is 

13  leased  on  a  validated  test  or  other  significant  evi- 

14  dence  raising  prudent  concerns   of  unreasonable 

15  adverse  risk  to  man  or  to  &e  environment. 

16  "(DXi)  On  receipt  of  information  respecting  a 

17  pesticide  demonstrating  that  the  criteria  for  initi- 

18  atJng  &  public  interim  administr^ve  review  estab- 

19  lished  under  subparagraph  (B)  have  been  met,  the 

20  Administrator  shall  immediately  notify  all  regis- 

21  trants  of  such  pesticide  and  provide  the  regis- 

22  trants  witJi  appropriate  information  and  an  expla- 

23  nation  of  the  manner  in  which  the  criteria  have 

24  been  met. 
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1  "Oi)  Not  Iftter  than  30  days  after  recrapt  of  a 

2  notice  provided  under  olaose  G),  a  registrant  may 

3  respond  to  sucfa  notice. 

4  "Cm)  Not  later  than  60  days  after  the  Ad- 

5  ministrator  provides  a  notice  under  clause  G)  con- 

6  ceming  a  pesticide,  the  Administrator  shall  deter- 

7  mine    whether    a   public    interim    administrative 

8  review  of  the  pesticide  shall  be  initiated. 

9  "(E)  n  the  Administrator  intends  to  initiate 

10  a  public  interim  administrative  review  of  a  pesti- 

11  cide  that  is  registered  for  agricultural  uses,  the 

12  Administrator  shall  notify  the  Secretary  of  Agri- 

13  culture  of  the  intention  to  initiate  sudi  review  and 

14  the  reasons  therefor. 

15  "(FKi)    Any    public    interim    administrative 

16  review  proceeding  shall  be  initiated  and  conducted 

17  in  accordance  mth  regulations  pubUshed  by  die 

18  Administrator.  Such  regulations  shall  provide  that 

19  a  public  interim  administrative  review  shall  in- 

20  elude— 

21  "(I)  a  notice  of  initiation  of  the  public 

22  interim  adnmuBtratiye  review  and  opportuni- 

23  ty  for  public  comment  on  such  notice; 
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1  "{ID  a  notice  of  a  prelmunary  determi- 

2  nation  and  opportunity  for  public  comment 

3  OD  such  notice;  and 

4  "(in)  a  notice  of  a  final  determination, 

5  except  that  such  regulatjons  may  authorize  the 

6  Administrator    to    combine    or   forgo    any    such 

7  notice. 

8  "(ii)  Any  proposed  determination  of  the  Ad- 

9  ministrator  shall  be  submitted  to  the  Scientific 

10  Advisory  Panel  established  under  'section  25(d)  at 

11  its  next  scheduled  meeting  for  comment  solely  on 

12  relevant  scientific  issues.  The  public  may  submit 

13  conunents  to  the  Scientific  Advisory  Panel  con- 

14  ceming  such  issues. 

15  "(iiiXD  The  notice  of  the  imtiation  of  a 

16  pubUc  interim  administrative  review  or  the  notice 

17  of  a  preliminary  determination   shall   state   the 

18  basis  for  such  review  or  determination  and  include 

19  a  request  for  any  additional  data  needed  and  a 

20  bibliography  of  all  scientifio  data  and  studies  and 

21  expert  analyses  concerning  the  risks  or  benefits  of 

22  the  pesticide  that  are  under  review. 

28  "(ID  Information  in  the  bibliography  shall  be 

24  made  available  to  the  public  consistent  with  sec- 

25  tion  10.  The  Administrator  shall  determine,  to  the 
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1  extent  feasible,  before  the  initiation  of  the  public 

2  interim  administrative  review  which  data  in  the 

3  bibliography  may  be  disclosed  to  the  public  imder 

4  section  10(dKl). 

5  "(HI)  If  the  Administrator  receives  addi- 

6  tional  data  concerning  such  risks  or  beneflts,  the 

7  Administrator,  within  30  days  after  receiving  the 

8  additional  data,  shaU  revise  the  bibliography  to  re- 

9  fleet  such  data  and  make  the  revised  bibliography 

10  availi^le  to  tJie  public. 

11  "(iv)(D  Not  later  than  90  days  after  the 

12  publication  of  a  notice  of  the  initiation  of  a  public 

13  interim  administrative  review  or  a  notice  of  a  pre- 

14  liminaiy  determination,  comments  may  be  submit- 

15  ted  on  such  review  or  determination.  Any  person 

16  who  submits  comments  shall  disclose  to  the  Ad- 

17  minigtrator   all    scientific   data    and    studies    and 

18  expert  fmalyses  in  the  possession  of  such  person 

19  concerning  the  risks  or  benefits  of  the  uses  of  the 

20  pesticide  that  are  under  review  that  were  not  in- 

21  eluded  in  the  bibliography  included  in  such  notice. 

22  "(ID  If  such  person  receives  additional  scien- 

23  tific  data  or  studies  or  expert  analyses  of  such 

24  data  or  studies  that  were  not  included  in  such  bib- 

25  liography,  the  person  shall  disclose  such  scientific 
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1  iiesses  BO  that  the  presentation  of  evidence  is 

2  completed  within  60  days  after  the  comnience- 

3  ment  of  the  hearing,  except  that  the  schedule 

4  shall  not  prejudice  the  right  of  a  party  to  present 

5  evidence.  The  person  who  requested  a  hearing  on 

6  an  issue  shall  have  the  burden  of  going  forward  to 

7  present  an  afSnnative  case  aad  shall  have   the 

8  burden  of  proof  as  to  that  issue. 

9  "(H)  A   hearing  conducted  in   accorduice 

10  with  this  subsection  shall  be  completed  and  the 

11  Administrator  shall  make  a  final  decision  within 

12  300  days  after  the  issuance  of  the  notice  that 

13  gave  rise  to  the  hearing.  The  time  limit  imposed 

14  by  this  subparagn^  may  not  be  extended,  except 

15  in  excepUonal  circumstances  in  which  such  exten- 

16  sion  is  essential  for  a  fair  and  accurate  detennina- 

17  tion  of  pivotal  facts  central  to  the  proceeding.  In 

18  no  event  may  such  time  lunit  be  extended  more- 

19  than  180  days.  Any  other  tjme  limit  unposed  by 

20  this  paragraph  may  be  extended  for  good  cause. 

21  "(I)  Failure  to  complete  a  hearing  and  make 

22  a  final  decision  within  the  time  period  prescribed 
28  by  subparagraph  (H)  shall  be  grounds  for  a  civil 

24  action  m  a  district  court  of  the  United  States 

25  seeking  an  order  to  estabUsh  a  schedule  requuing 
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1  trator  to  act  withm  the  tune  period  prescribed 

2  under  this  paragraph.". 

3  (b)  SciBHTiFic  Advisobt  Panbl.— The  first  sentence 

4  of  section  2&(d)  (7  U.S.C.  lS6w(d))  is  amended  by  striking 

5  out  "The"  and  inserting  in  lieu  fliereof  "Except  vith  respect 

6  to  a  referral  under  section  3(cK8)(F),  tbe". 

7  <c)    Application    of   Amendmentb. — The    amend- 

8  inents  made  by  this  section  shall  apply  to  public  interim 

9  administrative  reviews  under  section  3(cX8)  of  the  Federal 

10  InsecUcide,  Fungicide,  and  Bodentioide  Act  initiated  aft«r 

11  January  1,  1988. 

12  SEC  3«2.  HEARING  PROCBDUBBS  AfTER  PUBUC  INTERIM 

13  ADHINISTRATIVB  REVIEW. 

14  Section  6  (7  U.S.C.  136d)  is  amended— 

15  (1)  by  redesignating  subsection  Q)  as  subsection 

16  (i);  and 

17  (2)  by  insertiDg  after  subsection  (e)  the  following 

18  new  subsectioQ: 

19  "(f)  Hbabino  Pbocedubes  After  Public  Interim 

20  AsHDnaTRATivB  Bbview. — 

21  "(1)   OeneraL   BVLB.— Except   as   provided   in 

22  para^aphs  (2)  and  (3),  subsection  (d)  shall  govern  any 

23  hearing  under  such  subsection — 

24  "{A)  that  results  from  the  final  determination 

25  of  the  Administrator  in  a  public  interim  adminia- 
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1  trative  review  proceeding  under  section  3(cX8) 

2  that  is  initiated  after  January  1,  1988; 

3  "(B)  that  includes  an  opportunity  for  com- 

4  ment  on  a  notice  of  preliminary  determination 

5  issued  in  connection  with  such  review;  and 

6  "(C)  for  which  the  time  between  the  first 

7  puhlic    notice    for    such    review    under    section 

8  3(cK8)(F)  and  the  close  of  the  Ust  comment  period 

9  provided  for  such  review  is  not  less  than  180 

10  days. 

11  "(2)  Request  fob  heabino. — Any  person  who 
13  is  adversely  affected  by  a  decision  of  the  Administrator 

13  respecting  a  pesticide  (including  a  person  without  an 

14  economic  interest  in  such  pesticide)  following  a  pubhc 

15  interim  administrative  review  described  by  paragraph 

16  (1)  may  request,  or  intervene  in,  a  hearing  in  the 

17  manner  provided  by  Bubsection  (b)(2)(B)  within  30  days 

18  after  such  decision.  A  person  may  request  a  hearing,  or 

19  intervene  in  a  hearing,  only  if  that  person  submitted 

20  comments    during   the   public    interim    administrative 

21  review  proceeding  and  otherwise  complied  with  section 

22  3(cX8)(D. 

23  "(3)  Pbocbdubbs.— 

24  "(A)  At  the  request  of  a  party,  an  adminis- 

25  trative  law  judge  conducting  a  hearing  may  re- 
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1  ceive  into  evidence  portions  of  a  public  interim 

2  administntive  review  record  and  other  evidence, 
8  if  the  party  demonstrates  that  such  portions  of  the 
4  record  and  other  evidence  are  relevant  and  mate- 
6  rial  to  the  disputed  issues  and  are  not  unduly  rep- 

6  etitious,  and  if  a  competent  witness  is  made  avail- 

7  able  to  be  cross-examined  on  all  matters  relating 

8  to  such  evidence.  Direct  testimony  of  witnesses 

9  concerning  scientific  data  or  studies  that  were  not, 

10  but  could  have  been,  obtained  and  submitted  in 

11  the  public  interim  adminiBtrative  review  proceed- 
13  ing  by  the  exercise  of  due  diligence  by  the  offer- 

13  ing  party  shall  not  be  admissible. 

14  "(B)  The  right  of  other  parties  to  confront 
16  and  cross-examine  witnesses  with  respect  to  such 

16  evidence  shall  be  preserved  with  respect  to  mate- 

17  rial  issues  of  adjudicative  hct,  so  long  as  such 

18  cross-examination  is  not  unduly  repetitious. 

19  "<CKi)  Not  later  tiian  120  days  after  an  ad- 

20  minisbative  law  judge  is  appointed,  prehearing 

21  matters  shall  be  completed  and  the  hearing  shall 
23  commence. 

23  "(vd  The  administrative  law  judge  may  es- 

34  tablish  a  schedule  for  prehearing  matters,  includ- 

35  ing  discovery  and  motions,  and  shall  ensure  that 

HR3463IH 5 
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1  the  bearing  schedule  is  met.  The  admimstrative 

2  law  judge  shall  issue  such  orders  as  are  appropri- 
S  ate  for  the  purpose  of  simplifying  and  clarifying 

4  issues,  specifying  the  order  of  presentation  of  wit- 

5  nessea,  and  allocating  the  time  for  cross-examiiia- 

6  tion,  briefing,  and  decision. 

7  "(iu)  Discovery  shall  be  permitted  after  the 
6  ezpiration  of  120  days  after  the  appointment  of 
9  the  administrative  law  judge  on  a  determination 

10  by  the  admimstrative  law  judge  that — 

11  "<D  such  discovery  shall  not  in  any  way 

12  unreasonably  delay  the  proceeding; 

13  "(II)  the  information  to  be  obtained  is 

14  not  otherwise  obtainable;  and 

16  "(HI)  such  information  has  significant 

16  probative  value  and  is  necessary  to  obtun 

17  relevant  evidence  needed  to  resolve  a  materi- 

18  al  issue  in  dispute. 

19  "(D)  Any  challenge  to — 

20  "(i)  the  authority  to  issue;  or 

21  "(ii)  the  procedural  correctness  of  the 

22  issuance  of, 

23  any  notice  of  intent  to  cancel  or  change  claasifica- 

24  tion  or  to  any  request  for  a  hearing  or  motion  to 

25  intervene  shall  be  filed  with  the  administrative 
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1  law  judge  not  later  than  30  days  before  the 

2  commencement  of  the  evidentiary  phase  of  the 

3  hearing. 

4  "(E)  Not  later  than  30  days  before  the  hear- 

5  ing  commences,  each  party  shall  make  available 

6  to  the  other  parties  the  names  of  the  expert  and 

7  other  witnesses  the  party  expects  to  call,  together 

8  with  a  brief  narrative  summary  of  their  expected 

9  testimony  and  &  list  of  all  documents  and  exhibits 

10  that  the  party  expects  to  introduce  into  evidence. 

11  Thereafter,  witnesses,  documents,  or  exhibits  may 

12  be  added  and  narrative  summaries  of  expected 

13  testimony  amended  on  motion  by  a  party. 

14  "(F)  If  new  studies  become  available   that 

15  were  not  aviulable  during  the  public  interim  ad- 

16  ministrative  review,  the  administrative  law  judge, 

17  on  request  of  any  party  and  when  in  the  judgment 

18  of  the  administrative  law  judge  it  is  necessaiy, 

19  may  submit  such  studies  to  the  Sciendfic  Advisory 

20  Panel  established  under  section  25(d)  for  supple- 

21  mental  comment  on  an  expedited  basis  under  such 

22  time  limits  as  may  be  established  by  the  adminis- 

23  trative  law  judge. 

24  "(G)    The    administrative    law   judge    shall 

25  schedule  the  presentation  and  examination  of  wit- 
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1  nesses  so  that  the  presentation  of  evidence  is 

2  completed  within  60  da^s  after  the  commence- 

3  ment  of  the  hearing,  e^Ecept  that  the  schedule 

4  shall  not  prejudice  the  right  of  a  party  to  present 

5  evidence.  The  person  who  requested  a  hearing  on 

6  an  issue  shall  have  the  burden  of  going  forward  to 

7  present  an  affirmative  case  and  shall  have  the 

8  burden  of  proof  as  to  that  issue. 

9  "(H)  A   hearing  conducted  in   accordance 

10  with  this  subsection  shall  be  completed  and  the 

11  Administrator  shall  make  a  final  decision  within 

12  300  days  after  the  issuance  of  the  notice  that 

13  gave  rise  to  the  hearing.  The  time  limit  imposed 

14  by  this  subparagraph  may  not  be  extended,  except 

15  in  exceptional  circumstances  in  which  such  exten- 

16  sion  is  essentia  for  a  fair  and  accurate  determina^ 

17  tion  of  pivotal  facts  central  to  the  proceeding.  In 

18  no  event  may  such  time  limit  be  extended  more 

19  than  180  days.  Any  other  time  limit  imposed  by 

20  this  paragraph  may  be  extended  for  good  cause. 

21  "(I)  Failure  to  complete  a  hearing  and  make 

22  a  final  decision  within  the  tune  period  prescribed 

23  by  subparagraph  (H)  shall  be  grounds  for  a  civil 

24  action  in  a  district  court  of  Uie  Unit«d  States 

25  seeking  an  order  to  establish  a  schedule  requiring 
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1  the  prompt  completion  of  the  hearing,  but  shall 

2  not  be  grounda  for  tenninatioii  of  the  hearing  or 
8  for  m&kuig  a  final  decision  respecting  the  pesticide 

4  that  is  the  subject  of  the  hearing.". 

5  SEC  303.  CANCELLATION  AND  CHANGE  IN  CLASSIFICATION 

6  OR  LABELS. 

7  Subsection   (b)   of   section   6   (7   U.8.G.    136d0)))   is 

8  amended  to  read  as  follows: 

9  "(b)  Cancellation  and  Change  in  Classifica- 

10  TiON  OB  Labels. — 

11  "(1)  NOTICS   OF  CANCELLATION  OB  CHANGE  IN 

12  CLASSIFICATION. — 

13  "(A)  If  it  appears  to  the  Administrator  that  a 

14  pesticide  or  its  labeling  or  other  material  required 
16  to  be  submitted  does  not  comply  with  this  Act  or, 

16  when  used  m  accordance  with  widespread  and 

17  coAimonly  recogniEed  practice,   generally  causes 

18  unreasonable  adverse  effects  on  the  environment, 

19  the  Administrator  may  issue  a  notice  of  intent-^ 

20  "(i)    to    cancel    its    registration    or   to 

21  change  its  classification,  together  with  the 

22  reasons  (including  the  factual  basis)  for  the 
28  action  of  the  Administrator;  or 
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1  "(n)  to  hold  a  bearing  to  detennine 

2  whether  or  not  its  registration  should  be  can- 

3  celed  or  its  classification  changed. 

4  "(B)  A  notice  issued  under  subparagraph  (A) 

5  shall  be  sent  to  each  registrant  of  the  pesticide 

6  with  respect  to  which  the  notice  is  issued  and 

7  shall  be  made  public. 

8  "(C)    In   detennining   whether   to   issue   a 

9  notice  under  subparagri^h  (A),  the  Administrator 

10  shall  include  among  those  Victors  to  be  taken  into 

1 1  account  the  impact  of  the  actioii  proposed  in  such 

12  notice  on  production  and  prices  of  agricultural 

13  commodities,  retail  food  prices,  and  otherwise  on 

14  the  agricultural  economy. 

15  "CDK>)  Not  later  than  60  days  before  sending 

16  a  notice  to  a  registrant  or  m^ing  public  such 

17  notice  under  subparagraph  (B),  whichever  occurs 

18  first,  the  Administrator  shall  provide  the  Secre- 

19  tary  of  Agriculture  with  a  copy  of  the  proposed 

20  notice  under  subparagraph  (A)  and  an  analysis  of 

21  the  impact  of  the  proposed  action  on  the  agricul- 

22  tural  economy.  The  Secretary  of  Agriculture  shall 

23  provide  comments  on  such  notice  and  analysis  to 

24  the  Administrator  within  30  days  after  receiving 

25  the  copy  of  such  notice. 

•HK  HSS  IH 
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1  "(iiKD  If  the  Secretary  of  Agriculture  pro- 

2  vides  such  comtnenta  in  writing  widiin  30  days 

3  after  receiving  the  copy  of  such  notice,  the  Ad- 

4  ministrator  shall  publish  m  the  Federal  Register 

5  (with  the  notice)  the  comments  of  the  Secretary 

6  and  the  response  of  the  Adminisbator  with  regard 

7  to  the  comments  of  the  Secretary. 

8  "(ID  If  the  Secretary  of  Agriculture  does  not 

9  provide  such  comments  in  writing  within  30  days 

10  after  receiving  the  copy  of  such  notice,  the  Ad- 

11  ministralor  may  notify  ibe  registrant  and  moke 

12  public  the  notice  at  any  time  ttfter  such  30-day 

13  period. 

14  "(iii)  The  time  requirements  imposed  by  this 

15  subparagraph  may  be  waived  or  modified  to  the 

16  extent  agreed  on  by  the  Administrator  and  the 

17  Secretary  of  Agriculture. 

18  "(E)  If  the  Administrator  finds  that  suspen- 

19  sian  of  a  pesticide  registration  is  necessary  to  pre- 

20  vent  an  imminent  hazard  to  human  health,  tlie 

21  Administrator   may   wuve  the  requirements   of 

22  notice  to  the  Secretary  of  Agriculture  prescribed 

23  by  subparagraph  (J))  and  submission  to  the  Scien- 

24  tific  Advisory  Panel  under  section  25(d)  and  pro- 

25  ceed  in  accordance  with  subsection  (c). 
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1  "(2)  Hbabhtg.— 

2  "(A)  The  action  proposed  in  a  notice  issued 

3  under  paragraph  (IKA)  shall  become  final  and  ef- 

4  fective  at  the  end  of  30  days  alter  receipt  by  the 

5  registrant  or  publication  of  a  notice  issued  under 

6  paragraph  (IKB),  whichever  occurs  later,  unless 

7  within  that  time— 

8  "(0  the  registrant  makes  the  necessary 

9  corrections,  if  possible;  or 

10  "(ii)  a  request  for  a  hearing  is  made  by 

11  a  person  adversely  affected  by  the  notice. 

12  "(B)  Whenever  a  request  for  a  hearing  is 

13  made,  the  request  shall — 

14  "(i)  identify  with  particularity  tiie  find- 

15  ings  and  conclusions  of  the  decision  of  the 

16  Administrator  that  are  disputed;  and 

17  "(a)  include  a  complete  statement  of  the 

18  reasons  and  factud  basis  that  support  the 

19  request  for  a  hearing. 

20  "(C)    Any   party    (o    the   proceeding   may 

21  identify  findings  and  conclusions  in  dispute. 

22  "(D)  If  a  hearing  is  held  pursuant  to  such  a 

23  request  or  the  determination  of  the  Administrator 

24  under  paragraph  (IHAKii).  &  decision  pertaining  to 
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1  registntion  or  dusificatiai  iuued  ftfter  comi^e- 

2  tion  of  such  hearing  shall  be  final. 

3  "(E)  On  receipt  of  a  request  for  a  hearing 

4  from  a  person  without  ao  ecoDoraic  interest  in  the 

5  pesticide  with  respect  to  which  the  hearing  is  re- 

6  quested,   the  Administrator  shall   convene   suiA 

7  hearing  if  the  request  presents  a  substantial  issue 

8  of  fact,  as  determined  by  the  Administrator,  per- 

9  taining  to  whether  such  pesticide  poses  an  unrea- 

10  sonable  risk  to  man  or  the  environment 

11  "(3)  Factobs. — In  talcing  any  action  imder  para- 

12  graph  (1),  the  Administrator  shall — 

13  "(A)  consider  restricting  a  use  or  uses  of  s 

14  pesticide   as  an  alternative  to   cancellation  and 

15  fully  explain  the  reasons  tar  such  restriction;  and 

16  "(B)  ctmsider  the  impact  of  such  acdoa  on 

17  production  and  prices  of  agricultural  commodities, 

18  retwl  food  prices,  and  otherwise  on  the  agricultur- 

19  al  econoifly,  and  pubUsh  m  the  Federal  Beg^ster 

20  an  analysis  tA  such  impact. 

21  "(4)  Labbl  cbanobb.— 

22  .  "(A)(j)  The  Administrator  may— 

23  "(D  notify  the  registrant  (A  a  pesticide 
34  of  a  label  change  ^vposed  by  the  Adminis- 
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1  trator  that  may  be   made  hy   rulemaking 

2  under  subparagraph  (B);  and 

3  "(ID  provide  that  Ae  registrant  ma; 

4  submit  comments  to  the  Adminiatrator  on 

5  such   proposed   change    during   the    30-day 

6  period  beginning  on  the  date  of  tiie  receipt  of 

7  such  notice. 

8  "(ii)  If  a  registrant  v4io  is  notified  by  the 

9  Administrator  of  a  proposed  label  change  notifies 

10  the  Administrator  that  the  registrant  does  not 

11  object  to  such  change,  such  change  shall  take 

12  effect  as  prescribed  by  the  Administrator. 

13  "(iii)  If  a  registrant  who  is  notified  by  the 

14  Administrator  of  a  proposed  label  change  does  not 

15  submit  comments  to  the  Administrator  in  such  SO- 

16  day  period,  the  Administrator  shall  send  such  reg- 

17  istrant  a  second  notice  stating  that,  if  such  regis- 

18  traot  does  not  submit  any  comments  to  the  Ad- 

19  ministrator  in  t^e  30-day  period  beginning  on  the 

20  date  the  registrant  receives  the  second  notice,  the 

21  registration  of  such  registrant  shall  be  canceled 

22  without  a  hearing  or  further  notice.  The  registra- 

23  tion  of  a  registrant  who  does  not  submit  com- 

24  ments  on  a  second  notice  within  such  30-day 
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1  period  shall  be  canceled  without  a  hearing  or  fur- 

2  ther  notice. 

3  "(iv)  If  in  raaponse  to  a  notice  under  this 

4  Bubp&ragraph  a  registrant  submits  comments  to 

5  the  Administrator  objecting  to  a  proposed  label 

6  change,    the  Administrator  may  proceed  under 

7  subparagraph  (B). 

8  "(BXi)     The     Administrator    may    require 

9  changes  to  the  label  of  a  pesticide  by  informal 

10  rulemaking    under    this    paragraph    unless    the 

1 1  changes — 

12  "(I)  are  equiviUent  to  a  cancellation  of  a 

13  use; 

14  "(H)  render  the  pesticide  unmarketable; 
16  or 

16  "(m)  otherwise  have  a  major  economic 

17  impact  on  persons  affected  by  such  changes. 

18  "(ii)  If  the  Administrator  may  not  require 

19  changes  to  the  label  of  a  pesticide  by  informal 

20  nilemoking  under  this  paragraph  because  of  sub- 

21  clause  (I),  (II),  or  (HI)  of  clause  (i),  the  Adminis- 

22  trator  may  only  require  such  changes  by  a  pro- 

23  ceeding  authorized  by  other  provisions  of  this  Act. 

24  "(CXi)  After  the  promulgation  of  a  regulation 

25  under  subparagraph  (B),  the  Administrator  shall — 
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1  "(I)  notify  euh  registrant  of  the  pesti- 

2  cide  subject  to  the  regulation  of  the  label 

3  change  required  by  the  regulation;  and 

4  "(11)  provide  a  30-day  period  for  each 

5  re^strant  to  apply  to  the  AdmimBtrator  for 

6  an  amendment  to  the  registration  to  comply 

7  with  the  regulation. 

8  "(ii)  If  a  registrant  does  not  apply  for  such 

9  an  amendment  within  such  period,  the  Adminis- 

10  trator  shall  issue  a  notice  of  intent  to  cancel  the 

11  re^stration  of  such  registrant  in  accordance  with 

12  paragraph  (2).  For  purposes  of  paragraph  (2), 

13  such  notice  shall  be  deemed  to  have  been  issued 

14  under  paragraph  (1). 

15  "(D)  A  registrant  or  user  of  a  pesticide  sub- 

16  ject  to  a  regulation  issued  under  subparagraph  (B) 

17  may  request  a  hearing  under  subsection  (d)  on 

18  such  regulation  in  accordance  with  paragraph  (2). 

19  The  scope  of  the  hearing  shall  be  limited  to — 

20  "(i)  whether  the  pesticide  complies  with 

21  the  regulation; 

22  "(ii)  whettier  the  regulation  by  its  terms 

23  is  applicable  to  such  pesticide;  and 

24  "(iii)  whether,  because  of  significant  in- 

25  formation  that  was  not  (and  could  not  rea- 
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1  sottabl;  have  been)  presented  in  the  proceed- 

2  ing  wherein  the  regulation  was  promulgated, 

3  it  would  he  unreasonable  to  require  such  pes- 

4  ticide  to  comply  with  the  regulation. 

5  "(SKi)  Except  as  provided  in  clause  (ii),  in 

6  an  action  under  16(e)  for  review  of  a  regulation 

7  issued  under  Hubparagrapb  (B),  the  court,  on  re- 
ft quest,  shall  postpone  the  effective  date  of  the  reg- 
9  ulation  until  completion  of  the  review  action  if  the 

10  petitioner  shows — 

11  "(I)    a   likelihood   of   success   on    the 

12  merits  in  such  action;  and 

18  "(n)   that  the   implementation   of  the 

14  TegulatioQ  before  completion  of  the  action 

15  would  cause  a  risk  of  substantial  harm  to  the 

16  petitioner. 

17  "(ii)  A  court  in  a  review  action  under  section 

18  16(e)  shall  not  postpone  the  effective  date  of  a 

19  regulation  issued  imder  subparagraph  (B)  if  the 

20  Administrator  shows  that  failure  to  implement  the 

21  regulation  before  completion  of  the  acdon  would 

22  cause  a  risk  of  substantial  harm  to  health  or  the 


24  SEC.  304.  PUBLIC  HEARINGS  AND  SCIENTinC  IffiVlBW. 

25  Section  6(d)  (7  U.S.C.  I36d(^)  is  amended— 
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1  <1)  by  ^trikmg  out  the  fifth  tbrou^  mnth  sen- 

2  tences; 

3  <2)  in  the  tenth  sentence— 

4  -    (A)  by  striking  out  "(uicluding  Ae  report  of 

5  the  Aosdemy)";  and  ' 

0  (B)  by  striking  out  "90  dnys  tfaeresfter"  and 

7  inserting  in  lieu  therec^  "16  months  after  issoanoe 

8  of  the  notice  that  gave  rise  to  the  hearing"; 

9  (3)  by  inserting  before  the  last  sentehoe  the  fol- 

10  lowing  new  sentence:  "The  time  period  prescribed  by 

11  the  preceding  sentence  may  be  extended  by  the  Admin- 

12  istrator  under  extraordinafy  iHreomstances  for  not  more 
18  than  1  year.";  and 

14  (4)  in  the  heading,  by  strikiiig  out  "Jua>  Soibn- 

15  Tiyic  Rbvtbw". 

16  SEC.  Ses.  ADMlNIsnUTIVE  CHANGES. 

17  (a)  Adhnistbativb  Kevibw.— Section  6  (7  U.S.C. 

18  136d)  (as  amended  by  section  302  of  tl^  Act)  is  further 
10  amended  by  mserting  after  subsection  (0  t3ie  following  new 

20  subsection: 

21  "(g)  Genbbal  Pbotibions. — 

22  "(1)  VoLUNTABT  OANCBLLATiON. — ^A  registrant 

23  at  any  time  may  request  that  any  of  its  pesticide  regis- 

24  trations  be  canceled  or  be  amended  to  delete  one  or 

25  more  uses.  Before  acting  on  such  request;  the  Adminis- 


77-447   0-88-12 


..Google 


348 

79 

1  trator  shall  publish  in  the  Federal  Eegister  a  notioe  at 

2  the  receipt  of  the  request.  Thereafter,  the  Admimsba- 

3  tor  may  approve  such  a  request. 

4  "(2)    Publication    op   notice. — A   notice    ot 

5  denial  of  registration,  intent  to  cancel,  suspension,  or 

6  intent  to  suspend  issued  under  this  Act,  a  notice  issued 

7  under  subsection  <^4)  or  (eK5K^  of  section  SA,  or  a 

8  notice  issued  under  the  third  sentence  of  subsectiim 

9  (b)(4KA)  shall  be  published  in  the  Federal  Begister  and 

10  ahall  be  sent  by  certified  mail,  return  receipt  requested, 

11  to  the  registrant's  or  applicant's  address  of  record  on 

12  file  with  the  Administrator.  If  the  mailed  notice  is  re- 

13  turned  to  the  Administrator  as  undeliverable  at  that 

14  address,  if  delivery  is  refused,  or  if  the  Administrator 

15  otherwise  is  unable  to  accomplish  dehveiy  of  the  notioe 

16  to  the  registrant  or  ^plicant  after  making  reasonaUe 

17  efforts  to  do  so,  the  notice  shall  be  deemed  to  have 

18  been  received  by  the  registrant  or  applicsnt  on  the 

19  date  the  notice  was  published  in  the  Federal  Begister. 
30  "(3>  Existing  stocks. — The  Administrator  may 

21  permit  the  continued  use,  distribution,  or  sale,  or  any 

22  combination  thereof,  of  existing  stocks  of  a  pesticide 

23  whose  registration  is  canceled  under  this  Act  to  sucb 

24  extent,  under  such  conditions,  during  such  periods,  and 

25  for  such  uses  as  the  Administrator  may  spedfy  if  the 
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1  AdnuniBtntor  determmn  diat  ntdi  diitribatioii,  tale, 

3  or  use  is  not  incooiiBtent  with  the  pnrpent  of  this  Aet 

3  and  will  not  oavM  nnreasonabhs  advene  effeota  im  the 

4  environment. 

5  "W  Additiohal  nnoEMATiON.— ff  at  any  ttnae 

6  after  the  regiatration  (rf  a  peatieide  the  registrant  has 

7  additional  information  regarding  onreasonable  advorae 

8  etfectB  on  the  envinmmmt.  of  -the  peatieide,  the  regia- 

9  trant  shall  submit  ndi  information  to  the  Adminifb*- 

10  tor.  For  purposes  of  this  paragn^h,  the  term  'infinin^ 

11  tion'  includes  hctual  information  and  expert  oirimon  re- 

12  garding  risks  or  benefits.". 

13  (b)  GONFOBHIHO  Ambndhbnts. — 

14  <1)  Dbnial  of  bboistkation. — Section  8(oX6) 

15  (7  U.8.C.  136a(cX6))  is  amended  by  striking  out  the 

16  period  at  the  end  thereof  and  insertiag  in  lieu  thereof 

17  the  following:  "except  as  otherwise  provided  in  this 

18  paragraph.  A  request  for  a  hearing  under  section  6 

19  shall  be  made  within  30  days  after  the  receipt  of  such 

20  noti&cation.  The  Administrator  may  issue  regulations 

21  governing  the  right  to  a  hearing  under  section  6  with 

22  regard  to  the  denial  of  any  application  for  the  registra- 

23  tion  of  a  pesticide  containing  an  ingredient  that  was 

24  canceled  under  section  6.  Under  such  regulations,  due 

25  weight  shall  be  given  to  the  desirabili^  of  finality  of 
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1  prior  proceedings  and  detenninstiom  utd  the  extent 

2  that  the  applicant  had  an  opportunity  to  participate  in 

3  earlier  proceeding.  Section  QigK2)  applies  with  respect 

4  to  the  publicatioD  of  a  notice  of  a  denial  of  a  reg^- 

5  tradon.". 

6  (2)  Cancellation  aftbb  fitb  tbass. — Section 

7  6(a)  (7  U.S.C.  136d{a))  is  amended— 

8  (A)  by  striking  out  paragraph  (2);  and 
B  (B)  in  paragraph  (1) — 

10  (i)     by     striking     out     "(1)     Fbocb< 

11  DCBE. — "; 

12  (ii)  by  striking  out  ":  Provided"  and  all 
18  that  follows  in  the  first  sentence  and  insert- 

14  ing  in  lieu  thereof  a  period;  and 

15  (iii)  by  inserting  the  matter  in   such 

16  paragraph  after  the  subsection  heading  so 

17  that  it  is  flush  with  the  full  left-hand  margin 

18  of  the  section. 

19  (3)       Conditional       bbqibtbation. — Section 

20  6(eHl)  (7  n.S.C.  136d(e>(l)>  is  amended  by  striking  out 

21  ":  Promded"  and  aX[  that  follows  and  inserting  in  lieu 

22  thereof  a  period. 
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1  WC  aOI.  CANCELLATICm  OF  BEGlSnUTION  BASED  ON  FAUtI 

2  OK  INVALID  DATA. 

3  Section  6  (7  U.S.C.   lS6d)  (as  unended  by  Mctkni 

4  305(a)  of  this  Act)  is  fiirUier  amended  by  iiuflrdng  after 

5  subsectuHi  (gi  the  following  new  snbaeotion: 

6  "(h)  SUSPBNSION  AND  CaNOBLLATIOII  OF  RbOISTBA- 

7  TION  Baskd  on  False  ob  Invalid  Data.— 

8  "(l)NonoB.— 

9  "(A)  Hie   Adminiitnttn'  shall   immediately 

10  issue  an  order  of  suspennon  and  a  notice  of  intent 

11  to  oaoed  iba  registration  of  a  pesticide  if — 

12  "&  before  the  rffeetiTe  date  of  the  Fed- 

13  eral  Insectioide,  Fungidde.  jkod  Bodentioide 

14  Act  Amendmenta  of  1B87,  the  Admii^tnttOT 

15  has  jmTiously  detennined  in  the  Lidustrial 

16  Biotett  validAtion  process  conducted  by  the 

17  Adminiitrator   that  data   submitted  by  the 

18  registrant  of  the  pesticide  to  the  Administra- 

19  tor  in  support  of  such  registration  were  in- 
30  vaUd; 

21  "&i  the  data  referred  to  in  clause  Gh-^ 

38  "CD  have  not  been  replaced  as  of 

83  the  effeotive  dote  of  such  Act;  or 

34  "(ID  are  in  the  process  of  being 

36  replaced  on  the  effective  date  of  such 
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1  Act  but  are  not  Bubmitted  to  the  Ad- 

2  ministrator  by  April  1,  1988;  and 

8  "(ja)  raoh  data  are  material  to  the  reg- 

4  istration. 

5  "(B)  The  Administrator  may  issue  an  order 

6  of  suspension  and  a  notice  of  intent  to  cancel  the 

7  registration  of  a  pesticide  by  a  registrant  who 

8  cited  data  described  in  subparagraph  (A)  in  sup- 

9  port  of  the  registration  of  the  pesticide. 

10  "(2)  Invalid  data. — 

11  "(A)  If,  after  the  effective  date  of  the  Feder- 

12  al  Insecticide,   Fungicide,   and   Bodendcide  Act 

13  Amendments  of  1987,  the  Administrator  deter- 

14  mines  that  invalid  data  are  submitted  by  a  regis- 

15  trant  to  the  Administrator  in  support  of  a  regis- 

16  tn^on  of  a  pesticide,  the  Administrator  may — 

17  "(i)   require    the   registrant   to   submit 

18  valid  replacement  studies  or  data  on  an  ex- 

19  pedil«d    schedule    and    to    submit    interim 

20  progress  reports;  or 

21  "(ii)  issue  a  notice  of  intent  to  cancel 
23  such  repstration  if  the  Administrator  deter- 

23  mines  that  such  action  would  be  in  the  public 

24  interest,  taking  into  account  the  scope  of  the 

25  inv^d  data  and  the  Deed  to  use  the  data  to 
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1  detennine  wbethflr  the  pesticide  may  oauM 

2  unreasomtUe  adrerse  effects  on  the  environ- 

3  Dietit. 

4  "(B)  If,  after  the  effeotive  date  of  such  Act, 
6  the  Administrator  determines  that  invalid  data  are 

6  cited  by.  a-registnuit  to  the  Admimstrator  in  sup- 

7  port  of  a  registration  of  a  pesticide,  the  Adminis- 

8  tratormay — 

9  "6)  require  the  registrant  to  submit 

10  valid  replacement  studies  or  data  on  an  ex- 

11  pedited    schedule    and    to    submit    interim 

12  progress  reports;  or 

13  "fjai  issue  a  notice  ot  intent  to  cancel 

14  such  registration  if  the  Administrator  deter- 

15  mines  that  such  action  would  be  in  the  public 

16  interest,  taking  into  account  the  scope  of  the 

17  invalid  data  and  the  need  to  use  the  data  to 

18  detennine  whether  the  pesticide  may  cause 

19  unreasonable  adverse  effects  on  the  environ- 

20  ment. 

21  "(3)  False  data. — If  a  registrant  willfully  sub- 

22  mits  materiiU  data  known  to  be  false  in  support  of  the 

23  re^stration  of  a  pesticide,  the  Administrator  shall  im- 

24  mediately  issue  notices  of  intent  to  suspend  and  cancel 

25  such  registration. 
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1  "(4)  Hbabwg.— 

2  "(A)  Any  suspension  or  cancellation  under 

3  this  subsection  shall  become  Snal  and  effective  at 

4  the  end  of  the  30-day  period  beginning  on  the 

5  date  of  receipt  by  the  registrant  of  a  notice  issued 

6  under  this  subsection  unless  during  such  period  & 

7  request  for  &  hearing  is  made  by  &  person  ad- 

8  versely  affected. 

9  "(B)  A  hearing  under  this  paragraph  shaU  be 

10  conducted  in  accordance  with  the  procedures  pre- 

11  scribed  by  subsection  (c)  or  (d),  as  appropriate. 

12  "(C)  In  the  case  of  a  hearing  held  with  re- 

13  speot  to  acUon  proposed  to  be  taken  under  para- 

14  graph  (1),  the  only  matters  for  resolution  shall  be 

15  whether — 

16  "(i)  in  response  to  a  notice  of  the  Ad- 

17  ministrator  issued  under  section  3(cX3)(B)  or 

18  other  formal  notice,  data  previously  deter- 

19  mined  by  the  Administrator  to  be  invalid — 

20  "(I)  have  not  been  replaced  as  of 

21  the  effective  date  of  the  Feder^  Insecti- 

22  cide,   Fungicide,   and  Bodenticide   Act 

23  Amendments  of  1987;  or 

24  "(Q)  are  in  the  proeeas  of  being 

25  replaced  on  the  effective  date  of  such 
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1  ^    Act  but  are  not  eubnutted  to  the  Ad- 

2  miniBtntof  by  April  1,  1988;  and 

8  "(ii)  the  data  are  material  to  -the  regii- 

4  tration. 

6  "(D)  In  the  caaa  of  a  headng  held  with  re- 

6  spect  to  action  proposed  to  be  taken  uader-iianir 

7  gr^ih  (3),  the  only  oMtert  for  reBohition  shall  be 

8  . .  whether  data  are  ioTilid,  material,  and  neeesBai; 

9  to  adequately  detennine  idwtber  a  posttoide  may 

10  cause  unreasonable  advene  rffeets  on  the  enriron- 

11  nient. 

18  "(B)  Li  the  caae  of  a  hearing  held  with  re- 

18  spect  to  actkni  proposed  to  be  taken  under  para- 

14  graph  (8),  ibe  only  matters  for  resolution  shall  be 

15  whether  a  registrant  willfully  suhnitted  material 

16  data  known  to  be  false. 

17  "(F)  A  decision  after  completion  <rf  a  hearing 

18  conducted  under  this  paragnqih  shall  be  final. 

19  "(G)  Notwithstanding  any  other  provinon  ol 

20  this  Act,  a  hearing  shall  be  held,  and  a  determina- 

21  tion  made,  under  this  subsection  within  75  daya 
23  after  the  receipt  of  a  request  for  such  hearing.". 
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1  TITLE  IV— RECORDS  AND 

2  INSPECTIONS 

3  SEC  «1.  RECORDS. 

4  (&)    In    aBNEBAL.^Section    8    (7    U.S.C.    1360    u 

5  amended  to  read  as  foUows: 

6  "SEC  8.  RECOROa 

7  "(a)  AUTHOBTTT  To  Bbquibb  Bbcobds. — 

8  "(1)  In  gbnebal. — The  Admimstrator,  by  regu- 

9  lation,  may  require  any  producer  or  exporter  of  pesti- 

10  cides,  registrast,  applicant  for  registration,  applicant 

11  for  or  holder  of  an  experimental  use  permit,  pesticide 

12  testing  facility,  or  eonmiercial  applicator,  or  any  person 

13  who  distributfis  or  sells  any  pesticide — 

14  "(A)  to  prepare,  and  to  m^iint^  for  reasona- 

15  ble  periods  of  time,  such  records  as  the  Adminis- 

16  trator  finds  to  be  necessary  for  the  effectiTe  im- 

17  plementation  or  enforcement  of  this  Act; 

18  "(B)  to  furnish  to  the  Admimstrator  reports 

19  stating  the  location  where  the  records  are  mun- 

20  tained;  and 

21  "(C)  to  furnish  a  copy  of  any  such  record  to 

22  the  Administrator  on  written  request. 

23  "(2)  Retail  distbibhtion  ob  salb.— Except 

24  as  provided  in  subsections  (c),  (d),  and  (e),  the  Adminis- 

25  trator  may  not  require  any  person  who  distributes  or 
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1  BflUs  at  retail  a  registered  pesticide  that  is  not  subject 

2  to  a  restricted  use  classification  under  section  3  to  pre- 

3  pare,  maintain,  or  furnish  an;  record  under  this  subsec- 

4  tion  with  respect  to  such  pesticide. 

5  "(b)  LmiTATiONB. — The  Administrator  may  not,  under 

6  the  authority  of  subsection  (a),  require  any  person  to  mniniftip 

7  records  of — 

8  "(1)  financial  data,  sales  data,  or  pricing  data; 

9  "(2)  personnel  data,  except  for  data  concerning 
.0           exposure  of  employees  to  pestjcides  or  ingredients  of 

pesticides,  or  concerning  health  effects  on  employees 
.2  that  could  reasonably  be  atbibutable  to  such  exposure; 

3  or 

"(S)  research  or  test  data  (other  than  data  relating 
.5  to  a  registered  pesticide,  data  relating  to  any  pesticide 

.6  for  which  an  application  for  registration  or  for  an  ex- 

perimental use  permit  has  been  filed,  or  data  rel&tmg 
to  testing  at  a  pesticide  testing  facility).", 
(b)  DBFimTiON  OP  Pesticide  Tebtiho  Pactlits.— 

20  Section  2  (7  U.S.C.  136)  (as  amended  by  section  105(c)(1)  of 

21  this  Act)  is  fur&er  amended  by  adding  at  the  end  thereof  the' 

22  following  new  subsection; 

28  "(hh)  Fbbticidb  Tbbtino  Faciutt. — The  term  'pes- 

24  ticide  testing  facility'  means  any  person  that  conducts  any 

25  test,  study,  survey,  or  investigation  ot  the  properties,  effeots, 
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1  or  behavior  of  any  pesticide  (or  any  ingredient,  metabolite,  or 

2  degradation  product  thereof)  on  its  own  behalf  or  on  behalf  of 

3  any  registrant,  applicant  for  registration,  or  otber  person  who 

4  sells  or  distributes  the  pesticide  (or  contemplates  selling  or 

5  distributing  the  pesticide).  The  term  does  not  include  any 

6  person  solely  on  account  of  the  participation  of  such  person 

7  as  a  cooperator  in  field  testing  of  a  pesticide  in  compliance 

8  with  an  experimental  use  permit  issued  under  section  5.". 

9  (c)  CONTOBHiNO  AuENDHENTS. — The  secoud  sentence 

10  of  section  26(c)  (7  U.S.C.  136w-I(c))  is  unended— 

11  (1)  by  striking  out  "Notwithstanding  the  provi- 

12  sions  of  section  2(eKl)  of  this  Act"  and  inserting  in 

13  lieu  thereof  "Notwithstanding  section  2(kk)"; 

14  (2)  by  striking  out  "8(b)  of  this  Act"  and  inserting 

15  in  lieu  thereof  "9";  and 

16  (3)  by  striking  out  "9(a)  of  this  Act"  and  inserting 

17  in  lieu  thereof  "9". 

18  SEC  402.  INSPECTIONS. 

19  (a)  AuTHOBiTT  To  Bntbb,  Inspect,  and  Copt. — 

20  Subsection  (a)  of  section  9  (7  U.S.C.  136g(a))  is  amended  to 

21  read  as  follows: 

22  "(a)  AuTHOBiTT  To  Enteb,  Inspect,  and  Copt. — 

23  An  officer  or  employee  of  the  United  States  or  of  any  State, 

24  duly  designated  by  the  Administrator,  is  authorized  at  rear 

25  sonabte  times,  as  provided  by  this  section — 
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1  "(1)  to   enter  any   place   where   any   peaticidfl, 

2  active  ingredient,  or  device  is  distributed  or  sold,  to  in- 

3  apect  and  obtain  samples  of  any  pesticide,  active  ingre- 

4  dient,  or  device  being  distributed  or  sold  at  such  place 

5  or  of  any  packaging  or  labeling  of  any  such  pesticide, 

6  active  ingredient,  or  device; 

7  "(2)  in  the  case  of  a  pesticide  the  registration  (rf 

8  which  has  been  canceled  or  suspended  under  section  6 

9  and  that  the  Administrator  has  reasonable  cause  to  be- 

10  lieve  may  pose  a  danger  to  public  health  ot  safety,  to 

1 1  enter  any  place  where  the  pesticide  is  -stored  to  inqpect 

12  and  obtain  samples  of  any  pesticide,  active  ingredient, 

13  or  device  being  stored  at  such  place  or  of  any  pat^ag* 

14  ing  or  labeling  of  any  such  pestidde,  active  ingredient, 

15  or  device; 

16  "(3)  to  enter  any  place  where  there  are  located 

17  any  records  required  under  this  Act  or  any  place  re- 
16  ported  under  section  8(a)  as  a  location  v^ere  such 

19  records  axe  muntuned,  to  inspect  and  obtain  copies  of 

20  such  records; 

21  "(4)  to  enter  any  pesticide  testing  facility — 

22  "{A)  to  inspect  the  facili^  and  the  testing 
28  being  conducted  at  the  facili^;  and 

24  "(B)  to  inspect  and  obtain  copies  of  any 

26  recwrds  required  by  or  under  the  authority  of  this 
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1  Act  to  be  nuintained  by  the  pestidde  testing  focfl- 

2  ity;  and 

3  "(5)  to  enter  any  place  where  such  officer  or  em- 

4  ployee  has  reason  to  believe  that  this  Act  has  been  or 

5  is  being  violated  by  any  person  other  than  a  person 

6  acting  in  the  capacity  of  a  private  applicator,  to  inspect 

7  such  place  to  obtain  evidence  of  such  violation.". 

8  (b)  Wabbants.— Subsection  (b)  of  section  9  (7  U.S.C. 

9  136g(b))  is  amended  to  read  as  foUowg: 

10  "(b)  Wabbants. — An  officer  or  employee  of  the  United 

11  States  or  of  any  State,  duly  designated  by  the  Administrator, 

12  is  empowered  to  obtain  and  execute  warrants  authorizing — 

13  "(1)  entiy,  inspection,  and  obtuning  of  evidence 

14  for  the  purposes  of  this  section; 

15  "(2)  inspection  and  copying  of  all  records  required 

16  under  this  Act;  and 

17  "(3)  seizure  of  any  pesticide  or  device  that  is  in 

18  violation  of  this  Act.". 

19  (c)  PbOCBDUBE,  COOBDINATION,  and  ClUHINAL  Vio- 

20  LATI0N8. — Section  9  (7  U.S.C.  136g)  is  amended  by  adding 

21  at  the  end  thereof  the  following  new  subsections: 

22  "(d)  Pbocbdubb. — 

23  "(1)  Cbbdbntials  and  btatbhents. — Before 

24  any  entry  or  inspection  of  any  premises  not  open  to  the 

25  general  public  is  made  under  this  section,  the  person 


..Google 


361 

92 

1  conductjng  the  ioBpectum  ilull  preBfmt  to  the  person  in 

2  charge  of  the  premiseB  apimpriate  credentiali,  And  » 

3  written  statement  <rf  the  reuon.  for  the  entry  or  uupec- 

4  turn  and  ndietber  a  violation  of  this  Act  is  suspected. 

5  "(2)   Fbomftnbss. — Each   entry   or   inipectkni' 

6  .'       shall  be  commenoed  and  em^Med  with  reasenaUa 

7  promptnesB. 

8  "(8)   Sampubs.— If  the  person   conducting   the 

9  entry  or  inspection  obtains  a  saznide  ii  a  pestiade  or 

10  device,  before  leaving  dw  premisas  such  perstm  shall 

11  give  to  the  person  m  chaige  td  the  premises  a  receipt 

12  descritHBg  the  sample  and,  if  requested  and  praoticaUe,  - 

13  a  pcHtioQ  of  each  sndi  sanqile  equal  in  volume  or 

14  .  wei^t  to  the  portion  retained.- If  :an  analysis  of  any 

15  such  sample  is  made,  a  copy  of  the  results  of  such 

16  analysis  shall  be  furnished  on  request  to  the  person  in 

17  charge  of  the  premises. 

18  "(e)  COOBDINATION. — The  Administrator  shall  eom^- 

19  nate  actions  taken  under  this  section  with  actions  taken 

20  under  other  Federal  htws  for  the  purpose  of  avoiding  duplica- 

21  tion  of  inspections. 

22  "(f)  Cbdqnal  Violations. — An  ofGcer  or  emplc^ee 

23  of  the  United  States  or  of  any  State,  duly  designated  by  the 

24  Attorney  General,  may  obtain  abd  execute  a  warrant  in  ac- 

25  cordance  with  rule  41  (rf  the  Federal  Rules  of  Criminal  Pro- 
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1  cedure  if  a  court  or  magistrate  detennines  under  such  rule 

2  that  there  is  probable  cause  to  believe  that — 

3  "(1)  a  criminai  violation  of  this  Act  has  occurred 

4  or   is  occurring  on   the   property   to   be   entered  or 

5  searched;  or 

6  "(2)  evidence  of  a  criminal  violation  of  this  Act 

7  will  be  found  on  such  property.". 

8  TITLE  V— EXPORTS 

9  SBC  HI.  DBFINrnON  OF  MISBRANDBD. 

10  SecUon  2((])(1)  (7  U.S.C.  136(qKl))  is  amended— 

11  (1)  by  striking  out  "or"  at  the  end  of  subpara- 

12  graph  (O); 

13  (2)  by  striking  out  the  period  at  the  end  of  sub- 

14  paragraph  (H)  and  inserting  after  the  close  quotation 

15  marks  ";  or";  and 

16  (3)  by  adding  at  the  end  therecrf  the  following  new 

17  subparagraph: 

16  "(I)  in  the  case  of  a  pesticide  intended  for 

19  export  that  is  substantially  similar  in  ciHnposition 

20  and  use  pattern  to  a  pesticide  registered  under 

21  section  3,  the  Ubel — 

22  "(i)  is  not  written  in  an  appropriate  lan- 

23  guage  as  required  by  section  17(aK4XA);  or 

24  "(ii)  does  not  contain  the  same  health, 

25  safety,  and  hazard  precautions  as  the  pesti- 
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1  cide  registered  under  section  3,  unless  such 

2  precautions  on  the  ]abel  are  in  conflict  with 

3  the  Uw  of  the  importing  countrjr.". 

4  SEC.  602.  DEFINITION  OF  IMPORTING  COUNTRY. 

5  Section  2  (7  U.S.C.  136}  (as  amended  by  section  401(b) 

6  of  this  Act)  is  further  amended  by  adding  at  the  end  thereof 

7  the  following  new  subsection: 

8  "(ii)    Impobting    Countbt. — The    term    'importing 

9  countiy'  means  the  first  country  to  which  a  pesticide,  device, 

10  or  active  ingredient,  subject  to  the  notification  requirements 

11  of  section  17(a),  is  exported  from  the  United  States.". 

12  SEC  SOS.  PESTiaDBS  AND  DEVICES  INTENDED  FOB  EXPORT. 

13  (a)  In  Qbnbbal.— Subaectaon  (a)  of  section  17  (7 

14  U.S.C.  136o(a))  is  amended  to  read  as  follows: 

15  "(a)    Pesticides    and    Dbvicbb    Intended    fob 

16  EXPOBT. — 

17  "(1)    Violations. — Notwithstanding   any   other 

18  provision  of  this  Act,  no  pesticide  or  device,  or  active 

19  ingredient    used    in    producing    a    pesticide,    intended 

20  solely  for  export  to  any  foreign  country  shall  be  consid- 

21  ered  in  violation  of  this  Act  when  prepared  or  packed 

22  according  to  the  specifications  or  directions  of  the  for- 

23  eign  purchaser,  except  that  producers  of  such  pesti- 

24  cides  and  devices  and  active  ingredients  used  in  pro- 

25  ducing  pesticides  shall  be  subject  to  section  2(p),  sub- 
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1  pangrqilu  (A),  (O,  (D),  (E),  (G),  (^,  and  CD  <rf  mc- 

2  tHMi  2(qKl).  sulqtsragnvhs  (A),  (B).  (CKi).  (CKiiO,  and 

3  (D)  of  sectioii  2(q)(2),  sections  7  and  8,  and  paragr^hs 

4  (2),  (3),  and  (4)  of  this  subseetioiL 

5  "(2)  EXPOBT  OF  KBBTSIOTBD  USB  OB  UNSBGIB- 

6  THBBD  PB8TI0IDB8. — 

7  "(A)  This  paragraph  applies  to  a  pestadde, 

8  device,  or  active  ingredient — 

9  "(i)  for  which  a  restricted  use  cUssifics- 

10  tion  has  become  effective  under  sectioii  3; 

11  "(ii)  for  which  a  cancellalaon  or  suspen- 
13  sion  has  become  effective  under  section  6; 

13  "(iiO  the  registration  of  which  has  been 

14  voluntarily  withdrawn  by  the  registrant,  if 

15  such  withdrawal  is  assodated  with  concern 

16  over  potential  adverse  public  health  or  envi- 

17  romnentaJ  effects;  or 

18  "(iv)  that  is  not  roistered  under  section 

19  3  for  any  use. 

30  "(B)  No  pesticide,  device,  or  active  ingredi- 

21  ent  described  in  subparagraph  (A)  may  be  export- 

22  ed  to  any  foreign  counbry  by  any  person  unless,  at 

23  least  30  days  before  the  first  shipment  each  year 

24  of  such  pesticides,  devices,  or  active  ingredients  to 

25  such  country,  such  person  has — 
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1  "(i)  Dodfied,  under  paraigrapb  (3),  the 

2  person  importing  the  pesticide,  device,  or 
8  active  ingredient  and  the  appropriate  gov- 

4  emment  relator;  office  in  the  importing 

5  country; 

6  "(ii)  received  written  evidence  that  the 

7  notification  waa  delivered  to  the  appropriate 

8  government  regulatory  office;  and 

9  "(iii)  submitted  a  copy  of  the  notifica- 

10  tion  (in  Enghsh)  and  evidence  of  deliveiy  to 

11  the  Administrator. 

12  "(G)  Documents  referred  to  in  Bubparagraph 

13  (B)  Bhall  be  made  available  to  the  public,  on  re- 

14  quest. 

15  "(3)  Notification  bpbcification8. — The  noti- 

16  ^cation  required  under  paragraph  (2)  shall  be  made  in 

17  an  appropriate  language  and  shall  contain — 

18  "(A)   the  name   of  the  pesticide   and   the 

19  common  and  chemical  names  of  each  active  ingre- 

20  dient; 

21  "(B)  the  name  and  address  of  the  person  ex- 

22  porting  the  pesticide,  device,  or  active  ingredient; 

23  "(C)  the  name  and  address  of  the  person  iro- 

24  porting  the  pesticide,  device,  or  active  ingredient; 
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1  "(D)  the  name  and  addreea  of  the  appropri- 

2  ate  government  regulatory  office  in  the  importing 
S  country; 

4  "<E>  a  statement  of  the  reasone  why  the  ng- 

5  iBtration  of  the  pesticide  was  canceled,  suspended, 

6  voluntarily  withdrawn,  or  the  pesticide,  is  not  ng- 

7  istered  in  the  United  States,  or  is  classified  for  re> 

8  stricted  use,  and  the  Ust  of  restrictiona;  and 

9  "(F)  the  name  and  address  of  the  (M.ce  of 

10  the    Uiiited    States    Environmental    Protection 

11  Agency  that,  on  request  by  the  importer  or  ofBctal 

13  of  the  importing  country,  can  provide  additional 
IS  information  on  the  pesticide,  device,  or  active  in- 

14  gredient. 

15  "(4)  Labels. — 

16  "(A)  The  label  of  a  pesticide  intended  for 

17  export  from  the  United  States  shall  be  written  in 

18  an  appropriate  language. 

19  "(B)     Except     as     provided     in     section 

20  2(qKl)(H),  such  label  may  not  refer  to  compliance 

21  with  the  laws  of  the  United  States  unless  the 
32  label  also  contains  or  is  accmnpanied  by  a  descrip- 
38  tion  of  the  relevant  requirements  of  such  laws. 

24  "(5)  Bboobds.— The  Adnunistrator,  by  n^ula- 

25  tion,  may  require  any  person  subject  to  this  subsection 
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1  to  prepare,  maintain,  and  submit  such  records  as  may 

2  be  necessaiy  to  Carry  out  this  subsection.". 

8  (b)  EPFBcnvB  Dates  and  Implementation. — 

4  (1)  In  obnebal. — Paragraphs  (2)  and  (3)  of  sec- 

5  tion  17(a)  of  the  Federal  Insecticide,  Rodenticide,  and 

6  Fungicide  Act  (as  amended  by  subsection  (a)  of  this 

7  section)  shall  become  effective  90  days  after  the  effec- 

8  tive  date  of  this  Act. 

9  (2)  Publication  of  list. — Not  later  than  30 

10  days  after  the  effective  date  of  this  Act,  the  Adminis- 

11  trator  of  the  Environmental  Protection  Agency  shall 

12  pubUsh  in  the  Federal  Register  a  list  of  the  names,  ad- 

13  dreBses,  and  international  telecommunications  codes  of 

14  appropriate  regulatory  offices  required  to  receive  no- 

15  tices  under  section  17(aK2)(B)  of  the  Federal  Insecti- 

16  cide,  Rodenticide,  and  Fungicide  Act  (as  amended  by 

17  subsection  (a)). 

18  (3)  Revision  of  list. — Not  later  than  180  days 

19  after  the  effective  date  of  Hae  Act,  and  annu^y  there- 

20  after,  the  Administrator  shall  revise  the  list  required 

21  under  paragraph  (2). 

22  (4)  Pbblihinabt  quidelines. — Not  later  than 

23  90  days  after  the  effective  date  of  this  Act,  the  Admin- 

24  isb-ator  shall  publish  in  the  Federal  Register  prelimi- 

25  nary  guidelines  regarding — 
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1  (A)   the   fonn   of   the   nodficatkm   required 

2  under  section  17M  of  the  Federal  Insectidde,  Bo- 

3  denticide,  and  Fungidde  Act  (u  amended  by  8ub- 

4  section  (a)); 

5  (B)  tramUtion  of  the  notification  and  labels 

6  reqiured  tinder  such  section  17(a)  into  the  appro- 

7  pri&te  language; 

8  (O    preparation    and   retention    of   records 

9  under  such  section  17(a);  and 

10  (D)  procedures  for  public  access  to  docu- 

11  ments  submitted  by  exporters  under  such  section. 

12  SEC  604.  CANCELLATICm  NOTICES  FURNISHED  TO  FOREIGN 
1$  GOVERNMENTS. 

14  Subsection  (b)  of  section   17   (7   U.S.C.    136o(b))  is 

15  amended  to  read  as  follows: 

16  "(b)  Notices  of  Requlatobt  Action  Fdbnishbd 

17  TO  FOBBIGN  GOVBBNMBNTS. — 

18  "(1)      Issuance. — The      Administrator      shall 

19  prompUy  transmit  through  the  Secretary  of  State  a 

20  notice,  at  such  time  and  annually  thereafter,  to  the  ap- 

21  propriate  governmental  regulatory  ofBces  of  otiier 
23  countries  and  to  appropriate  international  agencies 
2S  whenever — 
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1  "(A)  a  registntion,  or  a  cinoelUtion  or  sos- 

2  penguMi  of  the  ragistratioii,  oi  a  peiticide  becomes 
8  effective  or  oeaseB  to  be  effective;  or 

4  "(B)  a  pesticide  is  classified  for  restricted 

5  use. 

6  "(2)  Contents. — A  notice  under  paragraph  (1) 

7  shall  include — 

8  "(A)  the  leasMU  for  the  regulatory  action 
8  taken; 

10  "(B)  in  the  ease  irf  a  canceled  or  suspended 

11  registration  of  a  pesticide,  ihfonnttfion  ooncermng 

12  other  pesticides  thM  are  registered  under  sectioa 
18  3  and  that  could  be  used  b  lieu  at  such  pesticide; 
14  and 

10  "(G)  the  name  and  address  of  the  office  of 

16  the    United    States    Environmental    Protection 

17  Agency  that,  on  request,  can  provide  additional 

18  information  on  the  pestidde.". 

19  SEC  SD5.  COOPERATION  IN  INTERNATIONAL  IPPORTS. 

20  Subsection   (d)  of  section   17  (7   U.S.C.    136o(d))  is 

21  amended  to  read  as  follows: 

22  "(d)   COOPEBATION   IN   INTERNATIONAL  EFFORTS. — 

23  The  Administrator  shall— 

24  "(1)  in  cooperation  with  the  Secretary  of  State, 

25  other  appropriate  Federal  agencies,   and  nongorern- 


=v  Google 


870 

101 

1  ment&l  and  international  organizatiom,  actively  partici- 

2  pate  in  international  efforts  to  develop  improved  pesti- 

3  cide  research  and  regulatory  programs, 

4  "(2)  provide  foreign  countriea  with  technical  as- 

5  sistance  to  develop  comprehenaive  pesticide  regulatory 

6  programs, 

7  "(3)  within  1  year  after  the  effective  date  of  the 

8  Federal  Insecticide,  Fungicide,  and  Bodenticide  Act 

9  Amendments  of  1987,  and  every  3  years  thereafter, 

10  conduct  and  publish  a  survey  of  all  countries  that 

11  import  pesticides  from  United  States  exporters  or  from 

12  which  the  United  States  imports  agricultural  commod- 

13  ities,  to  ascwtain  what  procedures  are  in  place  in  eaeh 

14  country — 

15  "(A)    regarding   re^tration,    labeling,    and 

16  tnuning  to  ensure  safe  handling,  transportation, 

17  application,  and  disposal  of  pesticides,  and 

18  "(B)  to  control  residues  tm  foods  to  meet  tol- 

19  erances  established  under  United  States  law,  and 

20  "(4)  report  to  Congress  annually  on  the  activities 

21  conducted    under    this    subsection    and    the    results 

22  tbered.". 
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1  TITLE  VI— CERTIFICATION,  TRAIN- 

2  ING,      AND      RECORDKEEPING 

3  FOR  PESTICIDE  APPLICATORS 

4  SEC  Ml.  CERTIFICATION,  TRAINING.  AND  RECORDIEEEPING 

5  FOR  PESTICIDE  APPLICATORS. 

6  (a)  Definitionb. — 

7  (1)  Applicatob. — Subsection  (e)  of  section  2  (7 
6           U.S.C.  136(e))  is  amended  to  read  as  follows: 

9  "(e)  Applicator. — 

"(1)  COHHEBCIAL  APPLICATOR. — 

"(A)  Except  as  provided  in  subpangraph 

2  (B),   the   term   'commercial   applicator'   means   a 

3  person  (whether  or  not  the  person  is  s  private  ap- 
.4  plicator  with  respect  to  some  uses)  who — 

5  "(i)  uses  or  supervises  the  use,  for  any 

.6  purpose  or  on  any  property,  of  any  pesticide 

.7  that  is  classified  for  restricted  use; 

"(ii)  uses  or  supervises  the  use  of  any 
pesticide  (other  than  a  pesticide  that  the  Ad- 

20  ministrator  determines  may  be  applied  witb- 

21  out  the  need  for  tuning)  for  hire  as  the 

22  principal  part  of  the  business  or  work  of  the 

23  person;  or 
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1  "Oil)  u  an  mapiayett  of  a  ■pemm  de- 

2  Kiibed  io  duue  6i),  uses  or  stqwrnaea  the 
8  uM  of  »ay  pesticide. 

4  "(B)  The  tenn  does  not  include  a  person  who 

5  uses  or  supervises  the  use  of  a  pesticide  as  de- 

6  scribed  in  paragraph  (2). 

7  "(2)  Pbivatb  applicatob. — The  term  'private 

8  applicator*  means  a  person  who  uses  or  supervises  the 

9  use  of  any  pesticide  that  is  classified  for  restricted 

10  use  for  purposes  of  producing  any  agricultural  com- 

11  modity — 

12  "(A)  on  property  owned  im'  rented  by  such 

13  person  or  the  employer  of  such  person;  or 

14  "(B)  on  other  property  if  q)plied  without 

15  compensation  (other  than  trading  of  personal  serv- 

16  ices  between  producers  of  agricultural  commod* 

17  ities). 

18  "(3)  Cbbtitibd  applicatob. — The  term  'eerti- 

19  fied  applicator'  means  a  commercial  or  private  ^pliea- 

20  tor  who  is  certified  under  section  4. 

21  "(4)  Under  thb  dibbct  supebvision  op  a 

22  cbbtipibd  apfucatob. — Unless  otherwise  prescribed 

23  by  its  labeling,  a  pestieide  shall  be  considered  to  be  iqn 

24  plied  under  the  direct  supervision  of  a  certified  applica- 

25  tor  if  the  pesticide  is  applied  by  a  person  acting  under 
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1  the  direct  superviBion  &nd  the  iiutnicdoQB  and  control 

2  of  a  certified  applicator  who  is  available  if  aod  when 

3  needed,  even  though  such  certified  applicator  is  not 

4  physically  present  at  the  time  and  place  the  pesticide  is 

5  used.". 

6  (2)  Pesticide  dbalbb. — Section  2  (a^  emended 

7  by  section  502  of  this  Act)  is  further  amended  by 

8  adding  at  the  end  thereof  the  following  new  subsection: 

9  "(jj)  Pesticide  Dealeb. — 

10  "(1)  In  qenebal. — Except  as  provided  in  para- 

11  graph  (2),  the  term  'pesticide  dealer'  means  any  person 

12  who,  in  the  ordinary  course  of  business,  distributes  or 

13  sells  any  pesticide  that  is  classified  for  restricted  use  or 

14  designated  under  section  8(d)(2). 

15  "(2)  Exception. — Such  term  does  not  include  a 

16  person  who  only  disdibuteH  or  sells  pesticides  that  are 

17  classified  for  general  use  and  that  are  not  designated 

18  under  section  8(dK2).". 

18  (b)    GBBTinCATION   AND   TbAININO    FOB   PeBTICIDB 

20  Applicatobs. — 

21  (1)  In  oenebal.— Section  4  (7  U.S.C.  136b)  is 

22  amended  by  adding  at  the  end  tJiereof  the  following 

23  new  subsections: 

24  "(d)  Use  by  Oommbkcial  Applicatobs.— 
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1  "(1)  In  obhbbal. — It  shall  be  a  violation  of  thu 

2  Act  for  any  person  to  use  any  pesticide  as  a  oommer- 

3  cial  applicator  unless  soch  person  is — 

4  "(A)  a  eer^ed  commereial  applicator;  or 

5  "(B)    a    registered    commercial    applicator 

6  under  the  direct  superrision  irf  a  certified  commer- 

7  cial  applicator. 

8  "(2)  Cbbtifibd  commbbcial  appucatobs. — 

9  To  be  considered  to  be  a  certified  conunennal  apptica- 

10  tor,  a  person,  at  a  minimuin,  shall — 

1 1  "(A)    have    met    the    standards    prescribed 

12  under  subsection  (a)  and  have  received  baining — 

13  'TO  prescribed  by  the  State  agency,  in- 

14  eluding  training  in  the  material  referred  to  in 

15  subseetion  (g); 

16  "(ii)  conducted  by  a  trainer  who  has 

17  met  the  requirements  prescribed  under  sub- 

18  section'Oi);  and 

19  "(iii)  that  satisfies  the  minimum  staod- 

20  ards  for  training  programs  prescribed  under 

21  subsection  (h); 

23  "(B)  have  had  field,  institutional,  or  indus- 
28  trial  experience  in  pesticide  use  and  application; 

24  "(C)  have  passed  an  examination  prescribed 

25  by  such  State  agency;  and 
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1  "(D)  po88fl8B  a  Tstid  commercial  applicatra- 

2  certification  issued  by  Buch  State  agency. 

3  "(3)  Rboistbud  OOHHBBCIAL  applicatobs.— 

4  "(A)  To  be  considered  to  be  a  registered 

5  oommercial  applicator,  a  person,  at  a  minimum, 

6  shall— 

7  "(i)  have  received  training — 

8  "00     prescribed     by     the     State 

9  Agency,  including  training  in  the  roateri- 

10  al  referred  to  in  subsection  (g);  and 

11  "(ID  conducted  by  a  trainer  who 

12  has   met   the   requirements   prescribed 

13  under  subsection  (h);  and 

14  "(ii)  possess  a  valid  re^tration  issued 

15  by  such  State  agency. 

16  "(B)  A  person  may  obtain  a  registration  by 

17  providing  to  the  State  agency  a  report,  signed  and 
16  dated  by  the  trainer  and  by  the  person  who  re- 

19  ceived   the   training,   stating  that  the  prescribed 

20  minimum  training  has  been  provided  and  received. 

21  "(e)  Use  bt  Pbivate  Applicatobs. — 

22  "(1)  In  oenbbal. — A  restricted  use  pesticide 

23  shall  be  considered  to  have  been  applied  by,  or  under 

24  the  direct  supervision  of,  a  certified  private  applicator 
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1  only  if  Uie  perticide  U  tpjriied  by  &  person  who  is 

2  eiUier— 

3  "(A)  a  certified  {nirgte  ^iplicstor;  or 

4  "(B)  a  ffupervised  private  applicator  who 

5  UM8  the  pesticide  under  the  direct  superrision  ot  a 

6  certified  private  applicator. 

7  "(2)  Cbbtdibd  pbitatb  appucatoks. — To  be 

8  considered   to   be   a    certified    private    applicator,    a 

9  person,  at  a  Tninimiim,  shall — 

10  "(A)    have    met    Uie    standards    prescribed 

11  under  subsection  (a)  and  have  received  training — 

12  "G)  prescribed  by  the  State  agency,  in- 
18  eluding  training  in  the  material  described  in 
14  subsection  (g); 

16  "(ii)  conducted  by  a  buiner  who  has 

16  met  the  requirements  prescribed  under  sub- 

17  section  (h);  imd 

18  "Oii)  that  satisfies  the  minimum  stand- 

19  ards  for  tnuning  prescribed  under  subsection 

20  (b);  and 

21  "(B)  possess  a  vahd  private  applicator  certifi- 

22  cation  issued  by  such  State  agency. 

28  "<3)  SUPBBVISBD  PBIVATE  APPLICAT0B8.— 
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1  "(A)  To  be  considered  to  be  a  Bupervised  pri- 

2  vate  applicator,  a  person,  at  a  minimum,  shall 

3  have  received  basic  instruction — 

4  "(i)  prescribed  by  the  State  agency  or 
6                          based  on  material  prescribed  by  such  State 

6  agency,  including  basic  instruction  material 

7  concerning  the  use  of  appropriate  pesticide 

8  application  and  safety  procedures,  appropri- 

9  ate  clothing  and  protective  equipment  for 
pesticide  applications,  the  detection  of 
common  symptoms  of  pesticide  poisoning,  the 

12  means  of  obtaining  emergency  medical  treat- 

13  meat,  hazards  posed  by  pesticides  to  work- 
ers, the  public  health,  and  the  environment, 

15  and  the  requirements  of  applicable  laws,  reg- 

16  Illations,  and  Ubeling;  and 
"(ii)  ^ven  by  a  certified  private  applica- 
tor, a  commercial  applicator  who  is  certified 
in  the  pest  control  category  appropriate  for 

20  the  instruction  being  provided,  or  a.  trainer 

21  who  has   met  the  requirements  prescribed 

22  under  subsection  (h). 

23  "(B)  The  State  agency  may  require  the  em- 

24  ployer  of  a  supervised  private  applicator  to  con- 


=v  Google 


1  finn  that  the  hasic  inEtruction  described  in  sub- 

2  paragraph  (AKD  has  been  received. 

3  "(0  Recebtification  and  Rebboistbation. — 

4  "(1)  In  genebal. — Each  certified  applicator  and 

5  each  registered  commercial  applicator  within  a  State 

6  shall  undergo  refresher  training  and  be  recertified  or 

7  reregistered  within  a  period  established  by  the  State 

8  agency  of  such  State  of  not  more  than  5  years. 

9  "(2)  Teaininq  matbbial. — The  refresher  trwn- 

10  ing  shall  be  prescribed  by  the  State  agency  and  shall 

11  include  training  in  the  materials  referred  to  in  aubaec- 

12  tion  (g)  and  in  the  relevant  requirements  (A  other  sub- 

13  sections  of  this  section  and  sections  3(d),  12,  and  14. 

14  "(3)  Rbcbbtification. — To  be  recertified,  an 

15  applicator,  at  a  minimum,  shall  meet — 

16  "(A)  the  requirements  of  subparagraphs  (A), 

17  (B),  and  (D)  of  subsection  (dK2);  or 

18  "(B)  the  requirements  of  paragraphs  (1)  and 

19  (2)  of  subsection  (e). 

20  "(4)  Rebeoistbation. — To  be  reregistered,  a 

21  commercial  applicator,  at  a  minimum,  shall  meet  the 

22  requirements  of  subsection  (dK3). 

23  "ig)  Tbainino  Matebial. — 

24  "(1)  Dbvblopmbnt. — The  Administrator,  in  con- 

25  aultation  with  the  Secretary  of  Agriculture,  shall  devel- 
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1  op  tnuning  material  on  the  use  of  appropriate  proce- 

2  diires  for  tlie  application  of  pesticides,  safety  proce- 

3  dures  for  pesticide  application,  clothing  and  protective 

4  equipment  for  pesticide  application,  the  detection  of 

5  common  symptoms  of  pesticide  poisoning,  the  means  of 

6  obtuning  emergency  medical  treaAnent,  hazards  posed 

7  by  pesticides  to  workers,  the  puhUc  health,  and  the  en- 

8  vironment,  specific  commercial  s^plicadon  categories, 

9  and  the  requirements  of  applicable  laws,  regulations, 

10  and  labeling. 

11  "(2)  Rbvisiohs.— Within  12  months  after  the  ef- 

12  fective  date  of  the  Federal  Insecticide,  Fungicide,  and 

13  Bodenticide  Act  Amendments  of  1987,  the  Administra- 

14  tor,  in  consultation  with  the  Secretaiy  of  Agriculture, 

15  shall  revise  and  make  cmreot  such  material  and  there- 

16  after  shall  update  such  material  as  needed. 

17  "(h)   UiNiuuM    Standards    fob   Tbainbbs    and 

18  TbaINING  PfiOGBAHS. — 

19  "(1)     Tbainino     of     cohhbbcial     applica- 

20  TOB8. — 

21  "(A)  The  Administrator  shall  establish  within 

22  1  year  after  the  effective  date  of  the  Federal  In- 

23  secticide,  Fungicide,  and  Rodenticide  Act  Ameod- 

24  ments  of  1987— 
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1  "(i)  minimum  BtuidBrdfl  of  competency, 

2  and  experience  or  expertise,  for  trainers  re- 

3  feired  to  in  subsection  (d);  and 

4  "(ii)  minifpiiffi  standards  for  the  bwning 

5  programs  referred  to  in  subsection  (d). 

6  "(B)  Training  programs  prescribed  by  aiqr 

7  State  under  subsection  (d)  shall  comply  with  the 

8  minimum  standards  established  by  the  Adnunistra- 

9  tor  under  subparagraph  (A)  not  later  than  2  years 

10  after  the  effective  date  of  such  standards.  If  on 

11  the  expiration  of  such  2-year  period  a  State's 
13  training  program  fails  to  meet  such  minimnm 

13  standards,  or  if  a  State  fails  to  prescribe  such  a 

14  program,  Uie  Administrator  shall  notify  the  State 

15  of  such  &ilure.  After  receipt  of  a  notice,  a  State 

16  shall  have  90  days  to  bring  the  training  program 

17  of  the  State  into  compliance  with  such  standards. 

18  If  on  expiration  of  such  90-day  period,  the  train- 

19  ing  program  of  the  State  does  not  meet  such 

20  standards,  the  Administrator  shall  prescribe  such 

21  training  programs  referred  to  in  subsection  (d)  for 

22  use  in  such  State. 

23  "(2)  Tbainino  of  pbivatb  applicatobs. — 

24  "(A)  The  Administrator  shall  establish  within 
26  2  years  after  the  effective  date  of  the  Federal  In- 
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1  Beetiradfl,  F^mgiinde,  and  Bodentickle  Act  Amend- 

2  ments  oi  1987— 

8  "(i)  mininmin  standards  of  competency, 

4  and  experience  or  ezpertisfl,  for  trainers  re- 

6  ferred  to  in  aubsecdon  (e);  and 

6  "CD  minimum  stuiduds  for  the  training 

7  piognma  referred  to  in  subsection  (e). 

8  "(B)  Truning  programs  prescribed  by  any 

9  State  under  subsection  (e)  shall  comply  with  tbe 

10  minimum  standards  establislied  by  the  Administra- 

11  tor  imder  subparagraph  (A)  not  later  than  2  years 

12  after  the  effective  date  of  such  standards.  "U  on 
18  the  expiration  of  such  2-year  period  the  training 

14  program  of  a  State  fafls  to  meet  such  minimum 

15  standards,  or  if  a  State  fuls  to  prescribe  such  a 

16  program,  the  Administrator  shall  notify  the  State 

17  of  such  failure.  After  receipt  of  a  notice,  a  State 

18  shall  have  90  days  to  bring  tbe  training  program 

19  of  the  State  into  compliance  with  such  standards. 

20  If  on  expiration  of  such  90-day  period  the  training 

21  program  of  the  State  does  not  meet  such  stand- 

22  ards,  the  Administrator  shall  prescribe  the  train- 
2S  ing  programs  referred  to  in  subsection  (e)  for  use 
24  in  such  State. 
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1  "(i)    Pbitatblt    AmoNiaTBBBD    Tkaining    Pbo- 

2  OBAMB. — A  State  agency  may  ai^trove  any  priTatflly  admin- 

3  istered  training  program  that  the  Administrator  determines 

4  meets  the  more  stringent  of — 

5  "(1)  requirements  established  under  this  section; 

6  or 

7  "(2)  requirements  established  by  the  State  agency. 

8  "(j)  Enfobcbhbnt  Officeb  Tbainino. — Federal  and 

9  State  Geld  personnel  responsible  for  on-site  obserrationB  and 

10  inspections  of  pesticide  use  shall  have  training  that,  at  a  min- 

11  imum,  includes  training  covering  materials  specified  in  sub- 

12  section  (g)  for  the  commercial  application  categories  for 

13  which  they  are  assigned  enforcement  respcmsibility. 

14  "(k)  Sbpabatb  STAia>ABDB. — In  establiBhing  stand- 

15  arda  under  this  section  applicable  to  applicators,  the  Adminis- 

16  trator  shall  establish  separate  standards  for  commercial  appli- 

17  cators  and  private  applicators. 

18  "(1)  Definition  op  State  Aobhcy. — For  purposes  at 

19  this  section,  the  term  'State  agency'  means  the  agency  of  a 

20  State  that  ia  designated  under  subsection  (aK2)(A)  if  the  State 

21  has  primary  enforcement  responsSiility  for  pesticide  use  vio- 

22  lations,  as  provided  for  by  section  26.  In  the  case  of  a  State 

23  that  does  not  have  such  primaiy  enforcement  responsibility  w 

24  that  does  not  have  an  agency  designated  under  subsection 
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1  (aK2KA),  a  reference  U)  a  State  agency  shall  be  considered  a 

2  reference  to  the  Administrator.". 

3  (2)  Effective  datbs. — 

4  (a)  gohhbbcial  applicat0b8. — 

6  (i)  In  oenebal. — Except  as  provided 

6  in  clauses  (ii)  and  (iii),  subsection  (d)  of  sec- 

7  don  4  of  the  Federal  Insecticide,  Fungicide, 

8  and  Bodenticide  Act  (as  added  by  paragraph 

9  (1))  shall  become  effective  in  a  State  on  the 

10  expiration  of  the  period  prescribed  by  subsec- 

11  tion  (h)  of  such  section  within  which  training 

12  programs  of  such  State  under  subsection  (d) 

13  are  required  to-be  in  compliance  with  mini- 

14  mum  standards  prescribed  by  the  Administra- 
Ifi  tor  of  the  Environmental  Protection  Agency 

16  under  subsection  (h). 

17  (a)  Cebtifibd  cokhbbcial  appliga- 

18  TOBS. — If  an  applicator  in  a  State  is  certi- 

19  Hed  as  a  commercial  applicator  under  subsee- 

20  tion  (a)  of  section  4  of  the  Federal  Insecti- 
31  cide,  Fungicide,  and  Rodenticide  Act  before 
22  the  effective  date  prescribed  by  cUuse  0}  and 
38  the  Administrator  has  determined  that  the 

24  previous   certification  or  recertification  re- 

25  quirements  in  that  State  do  not  conform  to 


..Google 


884 

US 

1  the  requirements  of  sidMection  (d)  of  sach 

2  section,  such  ^iplicator  shall  be  recertiSed — 

3  d)  within  2  years  after  the  date 

4  the   trainiiig  programs   of   such   St^e 

5  under  subsection  (d)  comply  with  such 

6  minimum  standards  of  the  Administra- 

7  tor;  or 

8  (ID  within  such  earlier  tame  as  the 

9  State  may  prescribe. 

10  (tii)  Bbqistebbd  cohuebcial  appli- 

11  CATOBS. — The  requirements  of  subsection  (d) 

12  of  section  4  for  registered  commercial  appli- 
18  catora  shall  become  effective  1  year  after  the 

14  expiration  of  the  period  presorihed  by  suhsec- 

15  tioD  (h)  of  such  section  within  which  traioing 

16  programs  of  such  State  under  subsecUon  (d) 

17  are  required  to  be  in  compliance  with  mini- 

18  mum  standards  prescribed  by  the  Administra- 

19  tor  of  the  Environmental  Protection  Agency 
30  imder  subsection  (h). 

21  (B)  Peivatb  applicatobs.— 

22  <i)  In  oenbbal. — Except  as  provided 

23  in  clauses  (ii)  and  (iii),  subsectbn  (e)  of  sec- 

24  tion  4  of  the  Federd  Insectidde,  Fun^cide, 
36  and  Rodenticide  Act  (as  added  by  paragraph 
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1  (D)  shall  become  effective  in  a  State  on  the 

2  expiration  of  the  period  prescribed  by  subsec-' 

3  tion  (h)  of  such  section  within  ii^ch  training 

4  programs  of  such  State  under  subgection  (e) 

5  are  required  to  be  in  compliance  with  mini- 

6  mum  standards  prescribed  by  the  Administra* 

7  tor  of  the  Environmental  Protection  Agency 

8  under  subsection  (h). 

9  Qi)     Cbbtipibd     pbivatb     appuca- 

10  T0B8. — If  an  applicator  in  a  State  is  certi-  ' 

11  fied  as  a  private  applicator  under  subsection 

12  (a)  of  section  4  before  the  effective  date  pre- 

13  scribed  by  clause  fi)  and  the  Administrator 

14  has  determined  that  the  previous  certification 

15  or  recertificatiDn  requirements  in  such  Stole 

16  do  not  conform  to  the  requirements  of  sub- 

17  section  (d)  of  such  section,  such  applicator 

18  shall  be  recertified — 

19  (I)  within  2  years  after  the  dale 

20  the   training   programs   ot  such   State 

21  under  subsection  (e)  comply  with  such 

22  minimum  standards  of  the  Administra- 

23  tor;  or 

24  (H)  within  such  earlier  time  as  the 

25  State  may  prescribe. 
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1  fiii)    SUPBBTISBD     PBIVATB     APPUCA* 

2  TOBB. — The  requiTements  of  subsection  (e)  of 

3  aectdoa  4  for  supervised  private  &pplicaton 

4  shall  become  effective  1  year  after  the  ezpi- 

5  ration  of  the  period  prescribed  by  subsectioii 

6  (h)  of  such  secdon  within  which  training  pro- 

7  grams  of  such  State  under  subsection  (e)  aie 

8  required  to  be  in  compliance  with  minimntn 

9  standards  prescribed  by  the  Administrator  of 

10  the  Environmental  Frotectbn  Agency  under 

11  such  subsection. 

12  (C)    EnFOBCBHBNT    OFFICBB    TBAININa. — 

IS  The  requirements  of  subsection  (j)  of  section  4  of 

14  the  Federal  Insecticide,  Fungicide,  and  Rodenti- 

15  cide  Act  (as  added  by  paragraph  (1))  shall  become 

16  effective  1  year  after  the  Administrator  issues  the 

17  truning  materials   specified  in  subsection  (g)  of 

18  such  section. 

19  (c)    Recobdb    of    Pbbticide    Applicatobs    and 

20  Dealebs. — 

21  (1)  In  qenebal. — Section  8  (7  U.S.C.  1360  (as 

22  amended  by  section  401  of  this  Act)  is  further  amended 

23  by  adding  at  the  end  thereof  the  following  new  subsec- 

24  tions: 

25  "(c)  Recobds  of  Applicatobs. — 
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1  "(1)  COHiCBBCiAL  appuoat6b8. — The  Adminis* 

2  trator   sh&U   require   each   commercul   applicator   to 

3  maintain  record*  of  each  pesticide  application,  includ- 

4  ing  the  identity  and  quantity  of  peaficide  applied  and 

5  the  date  and  location  (rf  such  application,  for  a  period 

6  of  2  years  after  each  such  application. 

7  .  "<2)  Pbivatb  appuoatobs. — No  regulations 
6  issued  by  the  Administrator  to  cany  out  this  Act  may 
9  require  any  private  applicator  to  m*intjtin  any  records 

10  or  file  any  reports  or  other  documents. 

11  "(^  Rbcobds  of  Pbsticidb  Dbalbb8. — 

12  "(1)  In  general. — The  Administrator,  by  regu- 

13  lation,  shall  require  each  pesticide  dealer  to  maintain  a 

14  record  of  each  sole  or  disbibution  of — 

15  "(A)  a  pesticide  classified  for  restricted  use; 

16  and 

17  "(B)  any  other  pesticide  designated  for  pur- 

18  poses  (rf  this  subsection  by  the  Administrator  by 

19  regulation  because  the  peBticidcr>may  cause  signifi- 

20  cant  adverse  effects  on  healtit  or  the  environment. 

21  "(2)  CONTBNTB. — Such  records  shall  include  the 

22  identity  of  the  pestimde  etAA  or  distributed,  the  identity 

23  of  the  person  to  iriiom  the  pesticide  was  distributed  or 

24  sold,   the   date  of  tiie  distribution  or  sale,   and  the 

25  amount  of  the  pesticide  distributed  or  sold. 
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1  "(3)  DuBATiON. — ^A  pesticide  deiler  shall  main- 

2  tain  the  records  required  under  this  subsection  for  3 

3  years  after  the  d&te  of  the  distrihution  or  sale. 

4  "(e)  Access. — 

5  "(1)  EhPLOTBBS,   CnSTOHBBS,   AND  OOHPLAIN- 

6  ANT8. — 

7  "(A)  A  pesticide  dealer  or  connnercial  appU- 

8  cater  shall  afford  to  an  employee  or  former  em- 

9  ployee  of  such  dealer  or  applicator  access  to 

10  records  required  to  be  kept  under  subsections  (c) 

11  and  (d)  that  directi;  relate  to  the  employment 

12  duties  of  the  employee. 

13  "(B)  A  pesticide  dealer  or  commercial  appli- 

14  cator  shall  afford  to  a  customer  (tf  such  dealer  or 

15  applicator   access   to   the  records   that   directly 

16  relate  to  any  pesticide  that  the  customer  pur- 

17  chased  from  the  dealer  or  that  relat«  to  any  pesti- 
IS  cide  application  made  by  such  an  applicator  at  the 

19  request  of  the  customer  or  under  a  contract  with 

20  a  customer. 

21  "(C)  Each  State  enforcement  a^ncy,  as  part 

22  c^  an  investigation  or  enforcement  action  in  re- 

23  spouse  to  a  formal  complaint,  shall  make  available 

24  reports  of  the  findings  of  such  investigation  or 

25  action  to  the  complunant.  On  the  request  of  a 
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1  complunaat,  such  agency  iluU.provide  in  a  timely 

2  manner  a  progress  report  or  interim  report  that 
8  contuns,  at  a  minimum,  the  records  required  to 

4  be  kept  under  subsections  (c)  and  (d)  and  obtained 
6  in  the  investigation  or  action. 

6  "(D)  The  records  for  which  access  is  provid- 

7  ed  under  sut^iaragnqth  (A),  (B).  or  (C)  shall  be 

8  accessible  within  SO  days  after  a  reqnbst  made 

9  under  such  subparagraph,  except  that  if  necessary 

10  to  protect  the  public  health  or  in  a  medical  emei^ 

1  geocy,  such  records  shall  be  provided  as  soon  as 

2  possible,  but  no  later  than  24  hours,  after  the  re- 
8  quest  is  made. 

14  "(2)  State  aoencibs.— A  coi^:  of  any  record  to 

5  be  required  to  be  maintained  under  subsectitw  (c)  or  (d) 
shall  be  submitted  to  a  State  agency  that  has  primaiy 
enforcement  authority  mider  section  26  on  request  by 
such  State  agency  to  the  commercial  applicator  or 
dealer  reqmred  to  mftintAin  guch  records. 

20  "(0  Inpobhation  fob  Emplotbeb. — An  employer 

21  who  uses  or  supervises  the  use  of  a  pesticide  sball — 

22  "(1)  know  or  have  access  to  the  brand  name  and 

23  common  or  chemical  name  of  each  ingredient  listed  on 

24  the  labeling  of  the  pesticide,  and  to  the  safe^,  first  aid. 
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1  and  antidote  informatdoo  listed  on  tlie  labeling  of  the 

2  pesticide;  and 

3  "(2)  be  responsible  for  promptly  making  such 

4  information  avulable,  on  request,  to  any  employee 

5  exposed  to  the  pesticide  and  to  treating  medical  per- 

6  sonnel.". 

7  (2)  CONFOBHINO  AifBNDHBNT. — Section  11  (7 

8  U.S.C.  136i)  is  repealed. 

9  (d)  Unlawful   Acts.— Section    12(^2)   (7   U.S.C. 

10  136j{aH2))  is  amended— 

11  (1)  by  striking  out  "or"  at  the  end  of  subpara- 

12  graph  (0); 

13  (2)  by  striking  out  the  period  at  the  end  of  sub- 

14  paragraph  (F)  and  inserting  in  lieu  thereof  a  semicolon; 

15  and 

16  (3)  by  adding  after  subparagraph  (F)  the  following 

17  new  subparagraph: 

18  "(Q)  to  obtun  or  use  records  acquired  imder 

19  section  8(e)  in  furtherance  iA  a  commerdal  pur- 

20  pose;". 
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1  TITLE     VII— ADDITIONAL     DATA, 

2  DATA      COMPENSATION,      AND 

3  PATENTS 

4  SEC  701.  ADDITIONAL  DATA  TO  SUnVRt  EXISTING  REGIS- 

5  TRATION8. 

6  SecdoD  3(c)(2)(B)  (7  n.S.C.  136a(cK2)(B))  is  unended— 

7  (1)  by  striking  oat  clauses  (i)  and  Oi)  and  inserUng 

8  in  lieu  thereof  the  following  new  clauses: 

9  "(i)  If  the  Admimstrator  determines  tliat  ad- 
ditional data  are  required  to  maintain  in  effect  an 
existing  registration  of  a  pesticide  or  the  existing 
registrations  of  a  group  of  pesticides,  the  Adminis- 

.3  trator  shall  notify  the  registrant  of  each  pesticide 
.4  to  which  the  detennination  relates  and  provide  a 
.S  list  of  such  regisbvnts  to  any  person. 
.6  "Gi)(D  Each  registrant  of  such  a  pesticide 
;7  shall  provide  evidence  within  90  d&yfa  after  receipt 
18  of  notification  that  the  regisbvit  is  taking  appro- 
id  priate  steps  to  secure  and  submit  the  additional 

SO  data  that  are  required. 

31  "dD  Two  or  more  repstrants  may  agree  to 

33  develop  jointly,  or  to  share  in  the  cost  of  develop- 
28  ment  of,  such  data.  Any  registrant  who  enters 

34  into  such  an  agreement,  or  who  offers  to  agree  to 

35  share  in  the  cost  of  development  of  such  data, 
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1  shall  be  entitled  to  examine  such  data  and  rely  on 

2  such   data   to   maintain   or   obtain   registrations 

3  under  this  Act  or  under  the  law  of  any  State.  An 

4  offer  to  enter  into  such  an  agreement  may  be  ac- 

5  cepted  at  any  time  and  may  not  he  withdrawn 

6  without  the  consent  of  the  person  to  whom  tim 

7  offer  was  made.";  and 

8  (2)  in  clause  (iii),  by  striking  out  the  first  sentence 

9  and  inserting  in  lieu  thereof  the  following  new  sen- 

10  tence:  "U  at  the  end  of  60  days  after  two  or  more  reg- 

11  istrants  have  entered  into  an  agreement  under  clause 

12  (ii)  the  registrants  have  not  further  agreed  on  the  terms 

13  of  the  data  development  or  cost-sharing  agreement  or 

14  on  a  procedure  for  reaching  such  agreement,  any  of 

15  such  registrants  may  initiate  binding  arbitration  pro- 

16  ceedings  to  fix  such  terms  by  requesting  the  Federal 

17  Mediation  and  Conciliation  Service  to  appoint  an  arbi- 

18  trator  from  the  roster  of  arbitrators  maintained  by  the 

19  Service.". 

20  sec  702.  DATA  COMPENSATION  AND  ARBmUTION. 

21  Section     S(mW)     (7     U.S.C.      136a(cKl)a)))     is 

22  amended — 

23  (1)  by  redesignating  clause  (iii)  as  clause  (iv);  and 

24  (2)  by  inserting  after  clause  (ii)  the  following  new 

25  clause: 
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1  "GuKD  In  the  case  of  a  pesticide  the 

2  tenn  of  Ute  patent  for  whieh  has  expired,  the 
8  terms  and  amount  of  compensation,  for  data 

4  that  was  submitted  for  such  pesticide,  to  be 

5  paid  by  a  persoo  who  intends  to  file  an  appli- 

6  cation  for  registration  of  a  pesticide  that  cites 

7  such  data  may  be  fixed  before  the  submission ' 

8  of    such    ^>plication    by    arbitration    under 

9  clause  (ii)  initiated  by  such  person. 

10  "QD  The  artntradon  shall  be  binding  on 

11  the  original  data  submhter  and  shall  be  bind- 

12  ing  on  sudi  person  after  the  date  the  appli- 

13  cation  of  such  person  is  submitted. 

14  "(m)  No  ofBdal'  or  court  of  the  United 

15  States  shall  have  power  or  jiuisdiction  to 

16  review  aoy  such  finding  or  determination  of 

17  the  arUtrator,  except  for  fraud,  misrepresen- 

18  tation,  or  otbet  >nii80<»dnct  by  one  of  the 

19  parties  to  the  arbitration  or  the  arbitrator 

20  where   there  is   a  vwified  complaint,   with 

21  BUpporUng  sffidavits,  attesting  to  specific  m- 

22  stances  of  such  fraud,  misrepresentation,  or 

23  other  misconduct. 

24  "(TV)  Each  psrty  to  the  first  arbitration 

25  under  this  clause  to  determine  the  terms  and 
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1  amount  of  compensation  for  the  use  of  par- 

2  ticular  data  shall  share  equally  in  the  pay- 

3  ment  of  the  fees  and  expenses  of  the  arbitra- 

4  tors  and  shall  each  pay  its  own  attorney's 
6  fees. 

6  "(V)    In    all    subsequent    arbitrations 

7  under  this  clause  to  determine  the  terms  and 

8  amount  of  compensation  for  the  use  of  such 

9  data,  the  party  to  such  subsequent  arbitrap 
tion  who  seeks  to  dte  the  data  of  tiie  origi- 
nal data  submitter  shall  pay  the  fees  and  ez- 

,2  penses  of  the  arbitrators  and  the  attorney's 

.8  fees  of  the  original  data  submitter. 

.4  "(VD  Clause  Cii)  shall  apply  to  arbitra- 

,5  tions  under  this  clause,  except  as  otherwise 

provided  in  this  clause.". 

TITLE  VIII— GENERAL 
Subtitle  A-— Amendments  to  the  Feder- 
9        al  Insecticide,  Funincide,  and  Ro- 

20  denticide  Act 

21  SEC  BSl.  AUTHORITY  OF  STATES. 

22  (a)  Statb  Reoulation,  Household  Antihicbo- 

23  BIAL  PESTicross. — Subsection  (a)  of  section  24  (7  n.S.C. 

24  136T<a))  is  amended  to  read  as  follows: — 

25  "(a)  State  Rbqulation. — 
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1  "(1)  In  oenbbal.— a  State  may  regulate  the 

2  sale  or  use  of  any  federally  registered  pesticide  or 

3  device  in  the  State,  but  only  if  and  to  the  extent  the 

4  regulation  does  not  permit  any  sale  or  use  prohibited 

5  by  this  Act. 

6  "(2)        HOUSBHOLD        ANmnCBOfilAL        PESTI- 

7  CIDBS.— 

8  "(A)    This    paragraph    shall    apply   to   any 

9  household  androicrobid  pesticide  where — 

10  "0)  the  pesdeide  is  a  formulated  end- 

11  use  product  which,  as  registered,  is  not  in- 

12  tended  for  use  on  food  or  feed; 

13  "(ii)  Uie  pesticide  has  been  registered 

14  under  section  3(cH5),  or  reregistered  under 
16  section  3A,  after  the  effective  date  of  the 

16  Federal  Insecticide,  Fungicide,  and  Bodenti- 

17  cide  Act  Amendments  of  1987; 

18  "(iii)  the  Administrator  has  determined 

19  that  the  {voduct  as  so  registered  or  reregis- 

20  tered  poses  no  significant  tozicological  con- 

21  cem    when    used    in    accordance    with    its 

22  labeling; 

23  "(iv)  the  Administrator  has  published 

24  the  determination  of  no  significant  tozicologi- 

25  cal  concern  in  the  Federal  Register; 
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1  "(r)  the  regiftnat  <rf  the  jvoduct  hai  of- 

2  fered,  at  the  tune  the  registoant  pnmdea  the 
8  final  product  label  to  the  Adnunntrator,  to 

4  provide  under  the  condititHis  of  thii  Act  to 

5  the  appropriate  State  authori^  any  data  sub- 

6  mitted  by  the  registraDt  to  the  Admimatrator 

7  in  support  of  the  registratioD;  and 

8  "(vi)  at  least  45  days  have  elapsed  from 

9  ..the  date  upon  which  an  ^tplication  for  State 

10  re^sbudon  has  been  filed. 

11  "(B)  A  State  may  not  pndiibit  any  sale  or 

12  use  permitted  under  this  Act  of  a  pestidde  de- 

13  scribed  in  subparagraph  (A)  for  which  an  applica- 

14  tion  for  State  registration  has  been  filed  unless 

15  and  until  the  State  has  finally  acted  on  such  ap- 

16  plication  pursuant  to  applicable  State  law. 

17  "(G)  This  paragraph  shall  cease  to  be  effec- 

18  tive  5  years  after  the  date  of  the  enactment  erf  the 

19  Federal  Insecticide,  Fungicide,  and  Rodenticide 

20  Act  Amendments  of  1987  and  shall  not  be  con- 

21  Btnied  during  the  5  year  effective  period  to  G) 

22  preclude  a  State  from  requiring  in  the  State  regis- 

23  tration    process    submission    of    additional    data 

24  beyond  that  required  by  the  Administrator,  or  fii) 

25  otherwise  affect  State  authority  to  regulate  the 
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1  Bale  or  use  of  a  pesticide  '^len  final  action  is 

2  taken  under  State  law. 

3  (b)  State  Bboibtbationb. — Section  24<c)  is  amend- 

4  ed— 

5  (1)  in  paragraph  (1),  by  adding  at  the  end  diere<rf 

6  the  following  new  sentenee:  "Such  registration  shall 

7  expire  and  be  of  no  further  effect,  without  further 

8  action  by  the  Administrator — 

9  "(A)  at  Uie  end  of  the  period,  if  any,  provided  as 

10  the  duration  of  the  registradon  by  the  State  that  ap- 

1 1  proved  it;  or 

12  "(B)  10  days  after  the  date  the  Administrator 

13  publishes  in  the  Federal  Register  a  notice  stating  that 

14  the  State  Uiat  issaed  the  registration  has  informed  the 

15  Administrator  that  the  State  no  longer  desires  the  reg- 

16  istration  to  continue  in  effect.";  and 

17  (2)  in  paragrai^  (2),  by  adding  at  the  end  thereof 

18  the  following  new  sentence:  "The  Administrator  shall 

19  establish  criteria  that  define  Uie  conditions  under  which 

20  a  special  local  needs  registration  may  be  disapproved, 

21  taking  into  account  geographic  patterns  of  use.". 

22  (c)  DiFTBBENCBB  IN  UsAOB  AND  BiSK. — Section  24  is 

23  amended  by  adding  at  the  end  thereof  the  following  new  sub- 

24  section: 
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1  "(d)  DiFFSBBNCBS  Df  UbAOB  AND  RiSK. — In  ptlNIial- 

2  gadng  &ny  regnktiotis  or  polkiea  pEffUinin;  to  the  stle  or 

3  use  of  peiticides  witihin  «  State,  the  State  may  tak«  into  ac- 

4  count  the  difference  in  concept  and  usage  between  variooB 

5  classes  of  pesticides  and  the  differences  in  environmental  risk 

6  and  the  ^ipropriate  data  for  evahiatmg  such  risk  between 

7  agricultural  and  nonagricultural  pesticides.". 

8  SEC.  802.  DEPDOnONS. 

9  (a)  In  Gbnbbal.— 

10  (1)   To   UBB   AMT   BBOIBTBBED   PESTICIDB   IN   A 

11  HANNBB    INC0N8ISTBNT   WITH    ITS    IdLBBUNO. — The 

12  first  proviso  of  section  2(ee)  (7  n.S.C.    136(ee})  is 

13  amended — 

14  (A)  in  clause  (1),  by  inserting  before  the 

15  comma  at  the  end  thereof  the  foUowing:  "unless 

16  the  labeling  specifically  prohibits  deviation  from 

17  the  specified  dosage,  concentradon,  or  frequency"; 

18  and 

19  (B)  in  clause  (3),  by  inserting  before  the 

20  comma  at  the  end  thereof  the  following:  "unless 

21  the  labeling  specifically  states  that  the  product 

22  may  be  applied  only  by  the  methods  specified  on 
38  the  labeling". 

24  (2)  To  DiSTBnuTB  OB  8BLL.— SecticHi  2  (as 

25  amended  by  section  601(a)(2)  <rf  this  Act)  is  further 

HR346SIH 8 
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1  amended  by  adding  at  the  end  thereof  the  following 

2  new  subsection: 

3  "(kk)  To  DiSTBntJTB  OB  Sell.— The  term  'to  distrib- 

4  ute  or  sell'  means  to  distribute,  sell,  offer  for  sale,  hold  for 

5  distribution,  hold  for  sale,  hold  for  shipment,  ship,  deliver  for 

6  shipment,  release  for  shipment,  or  receive  and  (having  so  re- 

7  ceived)  deliver  or  offer  to  deliver.  The  term  does  not  include 

8  the  holding  or  appUc&tion  of  re^tered  pesticides  or  use  dilu- 

9  tions  thereof  by  any  applicator  who  provides  a  service  of  con- 

10  trolling  pests  without  deUvering  any  unappUed  pesticide  to 

11  any  person  so  served.". 

12  (b)  CoNFOBUiNO  Amendments. — 

13  (1)  Rbqistbation  op  PBBTICIDB8. — Subsflction 

14  (a)  of  section  3  (7  U.8.C.  136a(a»  is  amended  to  read 

15  as  follows: 

16  "(a)  Rbquibbmbnt  op  Aboibtbation. — Except  as 

17  provided  by  this  Act,  no  person  in  any  State  may  distribute 

18  or  sell  to  any  person  any  pesticide  that  is  not  regist«red 

19  under  this  Act.", 

20  (2)  Unlawpul  ACT8.— Section  12(a)  (7  U.S.C. 

21  136j(a))  is  amended— 

22  (A)  in  paragraph  (1),  by  striking  out  "distrib- 

23  ute,  sell,  offer  for  sale,  hold  for  sale,  ship,  deliver 

24  for  shipment,  or  receive  and  (having  so  received) 

25  deliver  or  offer  to  dehver,  to  any  person — "  and 
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1  insertiiig  in  lieu  Uieretrf  "distribute  or  sell  to  any 

2  person — ";  and 

3  (B)  in  paragraph  (2HF),  by  striking  oot  "to 

4  make"  and  inserting  in  lieu  thereof  "to  disbnbute 

5  or  sell,  or  to  make". 

6  SEC  MS.  INFORHATION  REQUESIUD. 

7  Section  7  (7  U.S.C.    136e)  (aa  amended  by  section 

8  201(&)  of  this  Act)  is  further  amended  by  adding  at  the  end 

9  thereof  the  foUomng  new  subsection: 

10  "{()  iNFOBiiATiON  Requests. — Consistent  with  sec- 

11  tion  3507(a)(1)  of  title  44,  United  States  Code,  the  Adminis- 

12  trator  shall  catalog  and  retrieve  data  in  such  a  manner  as  to 

13  eliminate  or  reduce  burdensome  requests  to  registrants  for 

14  submission  of  information,  particularly  requests  that  require 

15  the  submission  of  duplicate  confidential  data.". 

16  Six;.  804.  COOPERATIVE  AGREEMENTS. 

17  Subsection   (a)   of   section   23   (7   IT.S.0.    186u(a))   is 

18  amended  to  read  as  follows: 

19  "(a)  COOPEBATITB  AOBEEBIENTS. — 

20  "(1)  PuBPOBES. — The  Administrator  may  enter 

21  into  cooperative  agreements  with  States  and  Indian 

22  Tribes  for  the  following: 

23  "(A)  To  delegate  to  any  State  or  Indian 

24  Tribe  the  authori^  to  cooperate  in  the  enforce- 
26  ment  of  this  Act  through  the  use  of  its  personnel 
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1  or  facilities,  to  truD  personnel  of  the  State  or 

2  Indian  Tribe  to  cooperate  in  the  enforcement  of 

3  this  Act,  and  to  assist  States  and  Indian  Tribes  in 

4  implementing  cooperative  enforcement  programs 

5  throu^  grants. 

6  "(B)  To  provide  an  amount  equal  to  50  per- 

7  cent  of  the  anticipated  cost  of  each  State  or 

8  Indian  tribe,  as  agreed  under  such  cooperative 

9  agreements,  of  conducting  training  programs  for 

10  certification  of  applicators.  Funds  shall  be  distrib- 

1 1  uted  among  States  and  Indian  tribes  on  a  formula 

12  basis,   as   developed  cooperatively  between   the 

13  Secretary  of  Agriculture  and  the  Administrator. 

14  "(C)  To  provide  an  amount  equal  to  50  per- 

15  cent  of  the  anticipated  cost  to  each  State  or 

16  Indian  tribe,  as  agreed  under  such  cooperative 

17  agreements,  of  conducting  pesticide  certiScatJon 

18  and   licensing   programs,   and   in   the   case   of  a 

19  State,  for  administering  the  State  plan  of  each 

20  State  approved  under  section  4(aK2}.  Funds  shall 

21  be  distributed  among  the  States  and  Indian  tribes 

22  on  a  formula  basis  as  specified  by  the  Adminis- 

23  trator. 

24  "(2)   AUTHOBIZATION    FOB   APPB0PBIATI0N8. — 

25  There  are  authoTized  to  be  appropriated  such  sums  as 


..Google 


1  may  be   necessary   for   cooperatiTe  a^reementa  and 

2  grants  under  this  subsection.". 

3  SEC.  805.  SCIENnFIC  ADVISORY  PASEL. 

4  Section  2&(d)  (7  U.S.C.  136w<d))  is  amended— 

5  (1)  by  striking  out  "consist  of  7  members"  and  in- 

6  serting  in  lieu  thereof  "be  permanent  and  consist  of  9 

7  members";  and 

8  (2)  by  striking  out  the  sentence  be^nning  "The 

9  advisory  panel  established". 

10  SEC.  see.  AUTHORITY  FOR  EPA  ACTION. 

11  The  second  sentence  of  section  27(a)  (7  U.S.C.  lS6w- 

12  2(a))  is  amended  to  read  as  follows:  "If  a  State — 

13  "(1)  does  not  promptly  imtiate  ^propriate  investi- 

14  gative  action  after  receiving  such  referral;  or 

15  "(2)  does  not  initiate   appropriate   enforcement 

16  action  within  90  days  after  receipt  of  such  referral, 

17  the  Administrator  may  act  on  such  complaint  or  information 

18  in  accordance  witli  this  Act.". 

19  SEC  B07.  EXPIRATION  OF  STAIV  PRUIARY  ENFORCEMENT 

20  RESPONSIRILTFY. 

21  Section  26  (7  U.S.C.  136w-l)  is  amended  by  adding  at 

22  the  end  thereof  the  following  new  subsection: 

23  "(d)   Expiration. — Notwithstanding   subsectioaa   <a) 

24  and  (b),  tlie  primary  enfuvement  responsibility  of  a  State 

25  under  this  section  for  pesticide  use  violations  shall  eqrire  on 
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1  September  1,  1990,  unless  the  Administrator  determines  that 

2  the  State  has  the  authority  to  impose  civil  and  criminal  pen- 

3  aides  at  least  equal  to  those  provided  in  section  14.". 

4  SEC.  80S.  UNLAWFUL  ACTS. 

5  (a)  In  Qenebal.— SecUon  12(a)  (7  U.S.C.  l36j(a))  (as 

6  amended  by  section  601(d)  of  this  Act)  is  further  amended — 

7  (1)  in  paragraph  (1),  by  striking  out  subparagraph 

8  (A)  and  inserting  in  lieu  thereof  the  following  new  sub- 

9  paragraph: 

10  "(A)   any   pesticide   that  is   not   registered 

11  under  section  3  or  whose  registration  has  been 

12  canceled  or  suspended,  except  to  the  extent  that 

13  distribution  or  sale  otherwise  has  been  authorized 

14  by  the  Administrator  under  this  Act;";  and 

15  (2)  in  paragraph  (2)— 

16  (A)  by  strikmg  out  subparagraph  (B)  and  in- 

17  serting  in  Ueu  tliereof  Uie  following  new  subpara- 

18  graph: 

19  "(B)  to  refuse  to— 

20  "(i)  prepare,  nuuntain,  or  submit  any 

21  records  required  by  or  under  this  Act; 

22  "(ii)  submit  any  reports  requu^  by  or 

23  under  this  Act;  or 
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1  "<iii)  allow  any  entry,  ingpection, '  copy- 

2  ing  of  records,  or  sampling  authorized  by  this 

3  Act;"; 

4  (B)  by  striking  out  subparagraphs  (J)  and  (K) 

5  and  inserting  in  lieu  thereof  the  following  new 

6  subparagr^hs: 

7  "(J)  to  violate  any  Buspension  order  issued 

8  under  section  S(cK2)(B),  SA,  or  6;"; 

9  "(K)  to  violate  any  cancellation  order  issued 

10  under  this  Act;"; 

11  (C)   in   subparagraph   (M),   by   Htriking   out 

12  "section  8"  and  inserting  in  lieu  thereof  "this 

13  Act";  and 

14  (D)  by  adding  at  the  end  thereof  the  follow- 

15  ing  new  aubpaxagraidis: 

16  "(R)  to  falsify  all  or  part  of  any  information 

17  relating  to  the  testing  of  sny  pesticide  (or  any  in- 

18  gredient,  metabolite,  or  degradation  product  there- 

19  of),  including  the  nature  of  any  protocol,  proce- 

20  dure,  substance,  orgamam,  or  equipment  used,  ob- 

21  servation  made,  or  conclusion  or  opinion  formed, 

22  submitted  to  the  Administrator,  or  tiiat  the  person 

23  knows  will  be  furnished  to  the  Administrator  or 

24  will  become  a  part  of  any  records  required  to  be 

25  maintained  by  this  Act; 
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1  "(8)  to  Bubinit  to  the  Administrator  data 

2  known  to  be  false  in  support  of  a  registration; 

3  "(T)  to  violate  any  regulation  issued  under 

4  section  3(a),  19(a),  25(cK3),  or  25(0;  or". 

5  (b)  Acts  of  Opficbbb,  Aqbnts,  Etc. — 

6  (1)  In  qenebal.— Section  12  (7  U.S.C.  136j)  is 

7  amended  by  adding  at  the  end  tiiereof  the  following 

8  new  subsection: 

9  "(c)  Acts  op  Officebb,  Aoentb,  Etc. — When  con- 

10  stniing  and  enforcing  the  provisions  of  this  Act,  Uie  act, 

11  omission,  or  failure  of  any  officer,  employee,  agent,  or  other 

12  person  acting  for  or  employed  by  any  person  shall  be  deemed 

13  to  be  the  act,  omission,  or  failure  of  such  person  as  well  as 

14  that  of  the  person  employed.". 

15  (2)  CONFOBUINO  AMENDMENT. — Paragraph  (4)  of 

16  section  14(b)  (7  U.S.C.  1361<b))  is  repealed. 

17  SEC  809.  PENALTIES  AND  SUBPOENAS. 

18  (a)    Civil    Penalties.— Section    14(a)    (7    U.S.C. 

19  1361(a))  is  amended— 

20  (1)  by  striking  out  paragraphs  (1)  and  (2)  and  in- 

21  serting  bi  lieu  thereof  the  following  new  paragraphs: 

22  "(1)  In  obnebal.— 

23  "(A)  Any  registrant,  applicant  for  a  re^tra- 

24  tion,  producer,  or  pesticide  testing  facility  that 

25  violates  any  provision  of  this  Act  may  be  assessed 
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1  a  civil  pen^ty  by  ttie  AdminiBtntor  irf  not  more 

2  than  $2S,000  for  each  offense.  If  a  registrant,  ap- 
8  {dicant  for  a  registration,  [voducer,  or  pesticide 

4  testing  ^ili^  vioUteH  any  provisioD  of  this  Act 

5  after  violating  the  same  or  Bimilar  provision  ai 

6  this  Act,  the  Administrator  may  assess  a  civil 

7  penalty  ot  not  more  than  |fiO,000  for  such  subse- 

8  quent  violation. 

9  "(B)  Any— 

10  "(i)  commerdal  applicator  ot  restricted 

11  use  pesticides;  or 

12  "GO  any  other  person  not  described  in 
18  subparagraph   (A)   who   distributes   or  sells 

14  pesticideB  or  devices, 

15  that  violates  any  provision  of  this  Act  may  be  as- 

16  sessed  a  civil  penalty  by  the  Administrator  of  not 

17  more   than   |10,000   for   each   offense.   If  such 

18  person  violates  any  provision  (rf  this  Act  after  vio- 

19  Isting  the  same  or  similar  provisioD  of  this  Act, 

20  Uie  Administrator  may  assess  a  civil  penalty  of 

21  not   more    than    $20,000    for    such    subsequent 

22  violation. 

28  "(2)  Pbivatb  afplicatob. — Any  private  appli- 

24  cator  vrho  violates  any  provision  of  this  Act  subsequent 

25  to  receiving  a  written  warning  from  the  Administrator 
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1  or  following  a  cit&tion  for  a  prior  violation,  and  any 

2  o^er  person  not  included  in  paragraph  (1)  that  violates 

3  any  provision  of  this  Act,  may  he  assessed  a  civil  pen- 

4  alty  by  the  Administrator  of  not  more  than  $1,000  for 

5  each  offense.  If  such  person  violates  any  provision  of 

6  this  Act  after  violating  tfie  same  or  similar  provision  of 

7  this  Act,  ^e  Administrator  may  assess  a  civil  penal^ 

8  of  not  more  Uian  $2,000  for  such  subsequent  violation. 

9  The  Administrator  may  waive  tiie  requirement  for  a 

10  warning  or  citation  for  a  first  offense  by  a  private  ap^ 

1 1  pUcator  if  the  Administrator  determines  that  the  viola- 

12  tion   was   intentional   or   caused   significant   harm   to 

13  health  or  the  environment."; 

14  (2)  in  paragraph  (3),  by  adding  at  the  end  thereof 

15  the  following  new  sentence:  "If  the  person  neither  re- 

16  sides  nor  has  a  principal  place  of  business  in  the 

17  United  States,  the  Administrator  may  designate  a  site 

18  for  the  hearing  in  the  United  States  that  is  reasonably 

19  convenient  for  the  parties.";  and 

20  (3)  in  the  first  sentence  of  paragr^h  (4),  by  in- 

21  serting  "the  economic  benefit  (if  any)  resulting  from 

22  the  violation,"  after  "to  continue  in  business,". 

23  (b)      Cbiminal      Pbnaltibs. — Section      14(b)      is 

24  amended — 
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1  (1)  by  striking  out  paragraph  (1)  and  nuerting  in 

2  lieu  thereof  the  following  new  paragraph: 

3  "(1)  In  oenebal. — 

4  "(A)  Any  registrant,  applicant  for  a  re^istra- 

5  tion,  producer,  or  pesticide  testing  facility  that 

6  knowingly  violates  any  provision  of  this  Act  shall 

7  be  fined  not  more  than  $60,000  or  imprisoned  for 

8  not  more  than  1  year,  or  both. 

9  "(B)  Any  commercial  applicator  of  a  restrict- 
.0  ed  use  pesticide,  or  any  otha*  person  not  de- 

1  scribed  in  subparagraph  (A)  who  distributes  or 

.2  sells  pesticides  or  devices,  that  knowinjjy  violates 

any  provision  of  this  Act  shall  be  fined  not  more 

.4  than  $25,000  or  imprisoned  for  not  more  than  1 

.5  year,  or  both.";  and 

(2)  in  paragrai*  (2) — 

.7  (A)  by  striking  out  "$1,000"  and  inserting  in 

.8  heu  thereof  "$2,000";  and 

(B)  by  striking  out  "30"  and  inserting  in  lieu 

20  thereof  "60". 

21  (c)  SVBPOBNAS.— Section  14(a)  is  amended  by  adding 

22  at  the  end  thereof  the  following  new  paragraph: 

23  "(6)  Subpoenas. — The  Administrator,  in  connec- 

24  tion  with  administrative  proceedings  under  this  subseo- 

25  tion,  may  bsne  subpoenas  compelling  the  attendance 
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1  and  testimony  of  witnesses  and  subpoenaa  duces  tecum 

2  and  may  request  the  Attorney  General  to  bring  an 

3  action  to  enforce  any  subpoena  issued  under  this  para- 

4  graph.  The  district  courts  of  the  United  States  shall 

5  have  jurisdiction  to  enforce  such  subpoenas  and  impose 

6  sanctions.". 

7  SEC.  810.  CONGRESSIONAL  REVIEW. 

8  Paragraph  (4)  of  section  25(a)  (7  U.S.C.  136w(a)<4))  is 

9  amended  to  read  as  follows: 

10  "(4)      CONQSESSIONAL      BBVIBW     OF     SEOULA- 

11  TION8. — Simultaneously  with  the  promulgation  of  any 

12  rule  or  regulation  under  this  Act,  the  Administrator 

13  shall  transmit  a  copy  thereof  to  the  Secretary  of  the 

14  Senate  and  the  Clerk  of  the  House  of  Representatives. 

15  The  rule  or  regulation  shall  not  become  effective  until 

16  the  passage  of  60  calendar  days  after  the  rule  or  regu- 

17  lation  is  so  transmitted.". 

18  SEC  811.  REVIEW  OF  REGULATIONS. 

19  Section  16  (7  U.S.C.  133d)  is  amended  by  adding  at  the 

20  end  thereof  the  following  new  subsection: 

21  "(e)  BbviEW  OP  Rboulations. — 

22  "(1)  In  obnbbal. — 

23  "(A)  Any  regulation  issued  under  this  Act 

24  and  first  published  in  the  Federal  Register  in  final 

25  form  after  the  effective  date  of  the  Federal  Insec- 
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1  ticide,  Fungicide,  and  Bodenticide  Act  Amend- 

2  ments  of  1987  afaall  be  reviewable  only  as  provid- 
8  ed  by  this  gubaection.  Any  perBon  may  obtain  ju- 

4  dicial  review  of  the  regulation  by  filing  a  petition 

5  for  review  in  the  United  States  court  of  appeals 

6  for  the  circuit  wherein  the  person  resides  or  has 

7  its  principal  place  of  business  or  in  the  United 

8  States  Court  of  Appeals  for  the  District  of  Colum- 

9  bia  Circuit.  Any  petition  under  this  paragraph  for 

10  review  of  a  regulation  shall  be  Sled  within  120 

1 1  days  after  the  date  of  promulgation  of  the  regula- 

12  tion  as  designated  by  the  Administrator  in  the 

13  Federal  Register. 

14  "(B)  Any  refusal  by  the  Administrator  of  a 
16  petition  to  modify  or  rescind  a  regulation  issued 

16  imder    this    Act    shall    be    reviewable    only    as 

17  provided  by   this   subsection.   Any  person   may 

18  obtain  judicial  review  of  the  refusal  by  filing  a  pe- 

19  tition  for  review  in  the  United  States  court  of  ap- 

20  peals  for  the  circuit  wherein  the  person  resides  or 

21  has  its  principal  place  of  business  or  in  the  United 

22  States  Court  of  Appeals  for  the  District  of  Colum- 

23  Ina  Circuit  Any  such  petition  for  review  of  a  re- 

24  fusal  to  modify  or  resdnd  a  regulation  shall  be 

25  filed  within  120  days  after  such  refusal. 
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1  "(O  The  scope  of  review-  under  subpara- 

2  graph  (A)  or  (B)  shtdl  be  as  specified  in  section 

3  706  of  title  5,  United  States  Code.  The  com- 

4  mencement  of  a  proceedinj;  under  aubparagr&iA 

5  (A)  or  (B),  unless  Bpecifically  ordered  b;  the  court 

6  to  the  contraiy,  shall  not  operate  as  a  stay  of  the 

7  regulation. 

8  "(2)  Judicial  bbtihw. — A  regulation  issued  by 

9  the  Administrator  or  a  refusal  by  the  Administrator  of 

10  a  petition  to  modify  or  rescind  a  regulation  issued 

11  under  this  Act  shaU  not  be  subject  to  judicial  review — 

12  "(A)    in    any    suspension,    canceUation,    or 

13  deni^  proceeding  under  this  AM  or  in  any  appeal 

14  therefrom;  or 

15  "(B)  in  any  proceeding  under  section  IS  or 

16  14(a),  or  subsection  (c),  or  in  any  appeal  there- 

17  from  except  on  request  of  a  person  who,  as  an  ag' 

18  ricultural  producer,  is  adversely  affected  by  such 

19  action. 

20  "(3)  Stays. — If  a  person  who  is  a  party  to  a  pro- 

21  ceeding  described  in  subparagraph  (A)  or  (B)  of  para- 

22  graph  (2)  that  is  based  on  a  regulation  issued  under 

23  this  Act  petitions  the  Administrator  to  modify  or  re- 

24  acind  such  regulation,  the  appUcation  of  such  regulation 
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1  in  the  proceeding  shall  be  stayed  until  the  Administn- 

2  tor  isBues  a  final  decision  on  the  petition. 

3  "(4^  DsmnnON  of  aqbicultukal  pbodvc- 

4  Bfi. — As  used  in  this  aubsectioQ,  the  teno  'agricultural 

5  producer'  means  a  nongoremmental  producer  of  agri- 

6  cultural  commoditieB  who — 

7  "(A)  uses  or  supervisei  the  use  of  any  pesti- 

8  cide  for  the  production  of  such  eommodities  oa 

9  property  owned  or  rented  by  the  producer  or  the 

10  employer  of  the  producer;  or 

11  "(B)  without  c<niipen»tion  other  than  die 

12  trading  of  personal  services,  assists  another  agri- 

13  cultural  producer  with  the  application  of  pesticides 

14  on  the  land  of  the  producer.". 

15  SEC  SIS.  DELEGATION  AND  COOPERATION. 

16  Section  22  (7  U.S.C.  136t)  is  amended  by  adding  at  the 

17  end  thereof  the  following  new  subsection: 

18  "(c)  Effect  on  Cbbtain  Othbb  Laws. — 

19  "(1)  In  oenebal. — In  exercising  any  author!^ 

20  under  this  Act,  the  Administrator  shall  not,  for  the 

21  purposes  of  section  4(bXl)  of  the  Occupational  Safe^ 

22  and  Health  Act  of  1970  (29  U.S.C.  663(bKl)),  be  con- 

23  udered  to  be  exercising  statutory  authority  to  prescribe 

24  or  enforce  standards  or  regulations  affecting  occupa- 

25  tional  safety  or  health  to  the  extent  that  the  Adminis- 
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1  tralor  and  the  Secretaiy  of  Labor  by  agreement  specify 

2  that  auch  exercise  of  authority  by  the  Administrator 

3  mider  Uiis  Act  is  not  to  be  conaidered  an  exerdie  of 

4  statutory  authority  for  purposes  of  section  4(bKl)  of  the 

5  Occupational  Safe^  and  Health  Act  of  1970. 

6  "(2)  CooBDDfATiON. — To  engure  the  safety  and' 

7  health  of  workers,  the  Administrator  and  the  Secretary 

8  of  Labor  shall  seek  to  reach  such  agreements  and  to 

9  coordinate  the  exercise  (d  their  statutory  authority.". 

10  SEC.  813.  INDEMNIFICATION  BY  8PA. 

11  Section  15  (7  U.S.C.  136m)  is  amended  by  adding  at 

12  the  end  thereof  the  following  subsection: 

13  "(c)  Indbhnification. — If  the  Administrator  takes  an 

14  action  that  under  subsection  (a)  requires  the  payment  of  in- 

15  demnification,  the  Administrator  shall  repwt  to  the  Conunit- 

16  tee  on  Agriculture  of  the  House  (A  Repreientatives,  the 

17  Committee  on  Agriculture,  Nutrition,  and  Forestiy  of  the 

18  Senate,  and  the  Committees  on  Appropriations  of  ibo  House 

19  of  Representatives  and  the  Senate^ 

20  "(1)  the  action  taken  that  requires  the  payment  of 

21  indemnification; 

22  "(2)  the  reasons  for  taking  such  action; 

28  "(3)  the  estimated  cost  of  the  payment;  and 

24  "(4)  a  request  for  the  approprislion  of  funds  for 

25  such  payment.". 
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1  8BC.  814.  PB8ncroES  IN  GROUND  WATER. 

2  (a)    Dbpinitions.— Section    2    (7    U.S.C.    136)   (as 

3  amended  b;  section  602(aK2)  of  this  Act)  is  further  amended 

4  by  adding  at  the  end  thereof  the  following  new  sabsections: 

5  "(U)  Deinkinq  Wateb  Well. — The  tenn  'drinking 

6  water  well'  means  a  well  or  spring  currently  supplying  water 

7  for  human  consumption. 

8  "(mm)  Geound  Wateb. — The  term  'ground  water' 

9  meana  water  below  the  land  Hurf&ce  in  a  zone  of  saturation. 

10  "(nn)  Gkound  Watbe  SamplWO  Point. — The  term 

1 1  'ground  water  sampling  point'  means  a  public  or  commimi^ 

12  water  supply,  a  private  water  supply,  a  spring,  or  a  monitor- 

13  ing  well  or  other  ground  water  source,  if  the  well  or  source  is 

14  reasonably  designed  and  of  adequate  depth  to  permit  the  ool- 

15  lection  of  representative  ground  water  samples. 

16  "(oo)  Potential  Souecbh  op  Dbinkino  Watbb. — 

17  The  term  'potential  sources  of  drinking  water'  means  an  aq- 

18  uifer  or  portion  of  an  aquifer  system  that  may  supply  a  drink- 

19  ing  water  well.  Any  determination  as  to  whether  an  aquifer 

20  or  its  portion  is  a  potential  source  of  drinking  water  sh^ 

21  include — 

22  "(1)  whether  there  is  water  of  sufficient  quanti^ 

23  and  quality  to  supply  a  drinking  water  well; 

24  "(2)  hydrogeological  considerations  and  depth  to 

25  drinking  water;  and 
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1  "(3)  geognphic  omuideratioDS  including  any  State 

2  criteria  or  guidelines  established  under  sectioD  1428  of 

3  the  PubUc  Health  Service  Act  (42  U.8.C.  90(^-1)  or 

4  other  State  authority. 

5  "(pp)  Reliable  Analttical  Data. — The  term  'reli- 

6  able  analytical  data'  means  sdentific  information  that  verifies 

7  the  presence  of  a  pesticide  in  a  ground  water  sample  and  that 

8  is  of  a  reliable  scientific  quality  according  to  generally  recog- 

9  nized  standards  and  good  laboratory  practices  for  sampling 

10  and  analysis  of  pesticides  in  ground  water. 

11  "(qq)  Gbound  Watbb  Rbbidus  0didancb  Level. — 

12  The  term  'ground  water  residue  guidance  level'  means  a 
IS  ground  water  residue  guidance  level  estabUsbed  under  section 

14  1429  of  the  Public  Health  Service  Act  (42  U.S.C.  300b- 

15  8).". 

16  (b)  Protection  op  Gbound  Watbb.— The  Act  is 

17  amended — 

18  (1)  by  redesignating  section  31  (7  U.S.C.  136y)  as 

19  section  32;  and 

20  (2)  by  inserting  after  section  80  (7  U.S.C.  136i) 

21  the  foUowing  new  section: 

22  "SEC  81.  PESTICIDES  IN  GROUND  WATER 

23  "itd  Leachino  Potential. — 

24  "(1)  Cbitbbu.— The  Administrator  shall  publish 
35  and  seek  comment  on  criteria  to  determine  whether  a 
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1  pesticide  has  the  potentiBJ  to  leach  into  ground  water. 

2  Such  criteria  may  include  factors  such  as — 

5  "(A)  the  intended  use  of  the  pesticide; 

4  "(B)  the  timing,  rate,  and  method  of  applica- 

6  tion  for  the  pesticide; 

6  "(C)  the  mobility  of  the  pesticide  in  soil  and 

7  water  under  various  conditions;  and 

8  "(D)  the  rates  of  degradation  of  the  pesticide 

9  in  soil  and  water  under  various  conditions. 

10  "(2)  Inpobuation. — Each  person  seeking  to  rcg- 

11  iater  or  reregister   a  pesticide   under   this   Act   shall 

12  submit  such  data  and  information  as  the  Administrator 

13  shall  require  with  respect  to  the  potential  for  the  pesti- 

14  cide  to  leach  into  ground  water  and  the  destination  and 

15  method  of  transportation  of  the  pesticide. 

16  "(3)     Dbtebuination     op     potential     to 

17  LEACH. — At  the  time  of  rc^tering  or  reregistering  a 

18  pesticide  (and  using  the  criteria  developed  under  para- 

19  graph  (1))  the  Administrator  shall  determine  whether 

20  the  pesticide  has  the  potential  to  leach  into  ground 

21  water. 

22  "(4)  Determination  of  necbsbitt  pob  honi- 

23  TOBiNO  DATA. — If  the  Administrator  determines  that  a 

24  pesticide  has  the  potential  to  leach  into  ground  water 

25  as  described  in  this  subsection  or  the  pesticide  has  been 
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1  detected  at  ground  water  sampling  points  in  3  or  more 

2  locations,    the  -  Administrator    sfaall    aim    determine 

3  whether  monitoring  data  on  the  jHvsence  of  the  pesti- 

4  cide  in  ground  water  are  required  to  ref^ter  or  main- 

5  tain  in  effect  an  existing  registration  of  the  pesticide. 

6  "{b)  Notification. — 

7  "(1)  Bequibehent. — When  a  registrant  of  a 

8  pesticide  obtuns  or  learns  of  reliable  analytical  data 

9  that  a  pesticide  has — 

10  "(A)  been  detected  at  any  ground  water 

1 1  sampling  point  and  no  groimd  water  residue  guid- 

12  ance  level  has  been  issued  for  the  pesticide  under 

13  section  1429  of  the  Public  Health  Service  Act; 

14  "(B)  has  been  detected  at  a  ground  water 

15  sampUog  point  at  a  concentration  higher  than 

16  known  previously  to  have  been  reported  to  the 

17  Administrator   at    such  ground  water   sampling 
16  point;  or 

19  "(C)  has  been  detected  at  any  ground  water 

20  sampling  point  at  a  concentration  at  or  greater 

21  than  20  percent  of  the  ground  water  residue  guid- 

22  ance  )evel  baued  for  the  pesticide  under  section 

23  1429  of  the  Public  Health  Service  Act; 

24  the  registrant  shall  file  a  report  containing  such  infor- 

25  mation  witiiin  15  working  days  with  both  the  Adminis- 
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1  trator,  the  State  in  which  the  grouod  water  Bampfing 

2  point  is  located,  and  the  owner  of  the  property  in 

3  which  the  ground  water  sampling  point  is  located,  if 

4  known. 

5  "(2)  Content  op  bepobt. — A  report  required 

6  by  paragraph  (1)  for  detection  of  a  pegticide  shall  con- 

7  tain  informatioD  known  to  the  repstrant  of  the  pesti- 

8  cide  on  the  level  of  detection  of  the  pesticide,  the  fre- 
0  quenc;  of  detection  of  the  pesUcide,  location  Gncluding 

10  depth)  where  the  pesticide  was  detected,  date  of  the 

11  pesticide  detection,  well  constmctitHi  if  the  pesticide 

12  woB  detected  in  a  well,  soil  type  where  the  pesticide 

13  was  detected,  uid  analytical  method  used  to  make  the 

14  pesticide  detection,  including  information  on  the  pred- 

15  lion,  accuracy,  and  limits  of  the  method  of  detectiim 

16  and  any  quality  assurance  and  control  procedures  used 

17  in  the  pesticide  detection. 

18  "(c)  Reyiew  fob  Fubthbb  Action. — Upon  receiving 

19  information  of  a  detection  of  a  pesticide  at  any  ground  water 

20  sampling  point,  the  Administrator  shall  promptly  review  the 

21  information  to  determine  the  reliability  of  the  detection  and 

22  to  determine  whether  further  action  should  be  taken  to  pro- 

23  tect  ground  water. 

24  "(d)  MONITOBINO.— 
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1  "(1)    COKFIBBIATION    OF    DETECTIONS. — If    the 

2  Administnitor  receives  reliftble,  ftnalyticftl  d&ta  indicat- 

3  ing  that — 

4  "(A)  a  pesticide  has  been  detected  in  a  drink- 

5  ing  water  well; 

6  "(B)  the  concentratioQ  of  the  pesticide  equals 

7  or  exceeds  any  groond  water  residue  guidance 

8  level  issued  under  subsection  (d)  for  that  pestidde, 

9  and 

10  "(O  the  presence  of  the  pesticide  in  the 

11  drinking  water  well  may  be  (he  result  of  use  of 

12  the  pesticide  in  accordance  with  the  labeling  on 

13  the  pesticide  or  widespread  and  commonly  recog- 

14  nized  practices  involving  the  pesticide, 

15  the  AdminiBtrator  may  require  the'  registnmt  of  the 

16  pesticide  delected  to  conduct  such  analysis  of  samples 

17  of  ground  water  from  the  drinking  water  well  involved 

18  as  is  necessary  to  determine  whether  the  pestidde  is 

19  present  at  a  concentration  that  equfUs  or  exceeds  such 

20  ground  water  residue  guidance  level  A  menitoiing  re- 

21  qnirement  imposed  under  this  paragraph  shall  be  com- 

22  pleted  within  90  days  of  notice  to-  the  registrant.  The 

23  procedures  of  section  3(cX2XB)  shall  govern  any  moni- 

24  toring  requirement  imposed  under  this  paragraph. 
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1  "(2)  Requibehbnt  fob  honitobino. — If  the 

2  Administrator  detennines  that  additioiul  data  on  (he 

3  presence  of  a  pesticide  in  ground  water  are  required  to 

4  maintiun  in  effect  an  existing  registfation  of  the  pesti- 

5  cide,  the  Administrator  may,  under  section  3(cX2XB), 

6  require    the    registrant   of   the   pesticide    to   conduct 

7  ground  water  monitoring.  The  Administrator  shall  con- 

8  suit  with  the  Secretary  of  Agriculture,  the  heads  of 

9  other  appropriate  FederiJ  agencies,  and  the  States  oon- 

10  ceming  the  design  and  scope  of  monitoring  require- 

11  ments  imposed  under  this  paragraph.  The  design  and 

12  the  scope  of  the  monitoring  requirement  should  take 

13  into  account  all   relevant  information,  including  the 

14  magnitude  and  frequency  of  the  detection  of  the  pesti- 

15  cide  involved,  pattern  of  pesticide  use  and  soil  types  in- 

16  votved  in  the  detection,  physical  and  chemical  proper^ 

17  ties  of  the  pesticide,  runfall  pattemi,  >B:eU  construction 

18  if  the  pesticide  was  detected  in  a  well,  rates  of  degrs- 

19  dation,  reliability  and  analytical  accuracy  of  the  detec- 

20  tion,  and  results  of  State  or  other  sponsored  monit<»r- 

21  ing.  To  the  extent  feasible,  monitoring  should  be  at 

22  representative  geographical  and  hydrogeological  aieu 

23  associated  with  locations  and  conditions  of  concern  u 
34  determined  by  the  Administrator. 
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1  "(3)    JITDICUL    BETiEW.— Homtoring    reqnire- 

2  ments  imposed  under  paragraph  (2)  shall  be  subject  fo 

3  judicial  review  under  secdon  16. 

4  "(e)  Rboistbation  Amendhbnts. — 
6  "(1)  Rbquibbmbnt. — 

6  "(AMi)   After   revieving   reliable    analytical 

7  data,  the  Administrator  shall  determine  whether 

8  there  is  a  reasonable  likelfliood  that  the  ground 

9  water  residue  guidance  level  for  a  pesticide  will 

10  be  exceeded  in  drinking  water  weQs  in  different 

11  localities.    The   Administrator   shall   provide   for 

12  notice  and  opportunity  for  public  comment  on  any 

13  determination  under  this  clause  and  shall  publish 

14  the  determination  in  the  Federal  Register. 

15  "(ii)   If   the   Administrator  determines   that 

16  there  is  a  reasonable  likelihood  of  exceeding  such 

17  level  in  different  localities,  the  Administrator  shall 

18  promptly  require  amendments  to  the  registration 

19  of  the  pesticide  involved  that  are  reasonably  nec- 

20  essaiy  to  assure  that  the  use  of  the  pesticide  in 

21  accordance  with  the  amended  re^stration  will  not 

22  cause  the  final  ground  water  residue  guidance 

23  level  to  be  exceeded  in  drinking  water  wells. 

24  "(iii)  The  Administrator  shall  make  such  a 

25  determination  public. 
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1  "(iv)  If  the  Administrator  proposes  to  require 

2  registration  amendments  under  this  paragraph,  the 

3  Administrator    shall    notify    registrants    of    such 

4  amendments  and  shall  publish  notice  of  the  deter- 

5  mination   in   the   Federal   Register.   Such   notice 

6  shall  include  the  determination  of  the  Administra- 

7  tor  whether  the  presence  of  the  pesticide  in  drink- 

8  ing  water  wells  appears  to  have  been  the  result  of 

9  use  of  the  pesticide  in  accordance  with  the  label- 

10  ing  or  widespread  and  generally  recognized  prac- 

11  tice. 

12  "(BKi)   After   reviewing   reliable    analytical 

13  data,  the  Administrator  shall  determine  whether 

14  there  is  a  reasonable  likeUhood  that  the  ground 

15  water  residue  guidance  level  for  a  pesticide  will 

16  be  exceeded  in  potential  sources  of  drinking  water 

17  in  different  locaUties. 

18  "(ii)  If  -the  Administrator  detennines  that 

19  there  is  a  reasonable  likelihood  that  such  level 

20  will  be  exceeded  in  different  localities,  the  Admin- 

21  istrator  shall  promptly  require  amendments  to  the 

22  registration  of  a  pesticide  involved  that  are  rea- 

23  sonably  necessary  to  ensure  that  use  of  the  pesti- 

24  cide  in  accordance  with  the  amended  registration 

25  will  not  cause  the  fmal  ground  water  residue 
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1  guidance  level  to  be  exceeded  in  potential  sources 

2  of  drinking  water. 

3  "(iii)  If  the  Administrator  proposes  to  require 

4  amendmentB  under  this  paragraph,  tJie  Adminis- 
6  trator  shall  notify  registrants  of  such  amendments. 

6  "(iv)  In  establishing  such  amendments,  the 

7  Administrator  shall — 

8  "Q)  meet  the  requirements  of  aubpara* 

9  graph  (A); 

10  "(II)  take  into  account  information  sub- 

11  mitted  hy  States  on  land  and  ground  wat«r 

12  use  classificatian  or  other  goTenunental  ac- 
18  dona  that  could  afiect  when  ground  water 

14  may  be  used  for  drinking  water;  and 

15  "(in)  consider  the  views  of  the  Secie- 
taiy  of  Agriculture,  other  heads  of  appropri- 
ate Federal  agencies,  and  States  as  required 
in  paragraph  (2). 

"(2)  Consultation. — 

20  "(A)  In  taking  action  under  paragraph  (1), 

21  the  AdtniniBtrator  shall  consult  with  the  Secretary 

22  of  Agriculture  and  the  State  where  the  pesticide 

23  involved  has  been  detected  in  any  ground  water 

24  sampling  point  and  each  other  State  in  which 

25  there  is  significant  use  of  the  pesticide. 
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1  "(B)   The   Administnitor   shall   notify   such 

2  State  of  the  detennination  of  the  Administrator 

3  that  there   is   a  reasonable   likelihood   that   the 

4  gTX>und  water  residue  guidance  level  wiU  be  ex- 

5  ceeded  and  shall  provide  the  State  with  all  infor- 

6  mation  relevant  to  this  determination  subject  to 

7  section  10(h). 

8  "(O  States  shall  promptly  provide  the  Ad- 

9  ministrator  with  information  relevant  to  taking 

10  action  under  this  section  and  shall  make  recom- 

11  mendations      regarding      necessary      registration 

12  amendments  with  respect  to  that  State. 

13  "(3)  Reasonable  LotELmooD. — 

14  "(A)  For  purposes  of  paragraph  (1),  there 

15  shall  be  a  presumption  that  there  is  a  reasonable 

16  likelihood  that  a  ground  water  residue  guidance 

17  level  for  a  pesticide  will  be  exceeded  in  drinking 

18  water  wells  if  the  pesticide  is  detected  above  30 

19  percent  of  the  ground  water  residue  guidance 

20  level,   unless   considering  the   other   factors   de- 

21  scribed  in  subparagraph  (B),  the  Administrator  de- 

22  termines,  after  notice  and  opportunity  for  public 

23  comment,  that  there  is  not  such  a  reasonable  like- 

24  lihood. 
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1  "(B)    The    circumatances    Burrounding    the 

2  preseiice  of  the  pesticide  in  ground  water,  t&king 

3  into  account  all  relevuit  information,  include  the 

4  frequency  and  time  of  occurrence  at  the  site  of  de^ 

5  tection  and  elsewhere,  use  patterns,  soil  types, 

6  physical  and  chemical  properties  of  the  pesticide, 

7  rainfall  patterns,  well  comtruction,  analytical  ac- 

8  curacy,  and  rates  of  degradation. 

9  "(4)  Scope  of  ambndhbntb. — 

10  "(A)  Amendments  to  the  registration  of  a 

11  pesticide  may  include — 

12  "(i)  limitadons  on  the -purposes  for  and 

13  location  at  which  the  pesticide  may  be  used, 

14  considering  factors  such  as  environmentally 

15  sensitive  areas  and  conditions; 

16  "(ii)  limitations  on  the  rate  at  which  the 

17  pesticide  is  appBed; 

18  "(iii)  limitations  on  the  time  or  frequen- 

19  oy  <rf  pesticide  use; 

20  "(iv)  limitations  on  the  method  of  pesti- 

21  cide  application,  storage,  handling,  or  dis- 

22  posal; 

23  "(v)  reporting  or  other  requirements,  in- 

24  eluding  label  changes  or  changes  in  classifi- 

25  cation; 
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1  "(vi)  requirements  for  the  training  or 

2  certification  of  pesticide  ^ilic&tors  or  other 
8  persons  using  the  pesticide; 

4  "(vii)  required  site-specific  responses;  or 

5  "(viii)  any  other  requirement  under  this 

6  Act  to  ensure  that  the  ground  water  residue 

7  guiduice  level  for  such  pesticide  will  not  be 

8  exceeded. 

9  "(B)  The  amendments  to  the  registration  d  s 

10  pesticide  should,  to  the  extent  feasible,  be  dirctcted 

11  to  the  same  or  similar  uses  of  the  pesticide,  simi- 

12  lar  geographical  and  hydrogeological  areas,  and 

13  other  similar  conditionB  that  led  to  the  detennina- 

14  tion  under  subparagr^h  (A)  or  (B)  of  paragn^fa 
16  (1). 

16  "(C)  In  taking  regulatory  action  under  this 

17  subsection,  the  AdministtBtor  may  utilize  recom- 
16  mendations  provided  by  the  States  under  para- 

19  graph  (2). 

20  "(D)  In  requiring  such  amendments,  the  Ad- 

21  ministrator  shall  consider  the  effect  of  any  volun- 

22  tary  actions  by  registruits  or  other  persons,  in- 

23  eluding  actions  by  the  State  to  prevent  the  ground 

24  water  residue  guidance  level  from  being  exceeded, 

25  and  compliance  with  other  environmental  laws. 
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1  "(5)  Effectiveness  ambndi£BNTS. — If  the  Ad> 

2  mimstrator  has  imposed  registration  amendmentB  on 

3  the  use  of  a  pesticide  according  to  this  subsection,  the 

4  Adniinistr&tor  shall — 

5  "(A)  periodically  review  reliable  analytical 

6  data  on  the  occurrence  of  the  pesticide  at  ground 

7  watef  sampling  points  representative  of  the  loca- 

8  '    tions  at  which  the  pesticide  is  used  to  detennine 

9  whether  such  amendments  are  effective  in  meet- 

10  ing  the  requirements  of  paragraph  (1); 

11  "(B)  require  additional  registration  amend- 

12  ments,    if    such    amendments    are    necessary    to 

13  assure  that  the  ground  water  residue  guidance 

14  level  for  such  pesticide  will  not  be  exceeded  in 

15  drinking  water  wells   and  potential   sources   of 

16  drinking  water;  and 

17  "(O  report  to  the  Congress  not  Uter  than 

18  January  31,  1990,  and  every  2  years  thereafter, 

19  on  whether  any  such  initial  or  additional  amend- 

20  ments  have  been  effective  in  meeting  the  require- 

21  ments  of  paragraph  (1)  of  this  subsection,  and 

22  make  the  report  available  to  affected  States  on  re- 

23  quest. 
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1  "tSt    Fbocbddkbb. — B^igtntion     fMwi«iwi« 

2  tinder  pangnjrii  (1)  ihall  be  imptmed  in  looordiaee 

3  with  the  prowdurei  required  hj  lUi  Act. 

4  "(f)   Rbsponbb    to   Gboukd   Watbb   CONTAMnrA- 

5  TIOH. — 

6  "(1)  I 

7  "(A)  If  t 

8  pefttcide  if  present  in  a  drinking  mter  well  in  a 
0  concentration  that  ezceeda  the  final  grotmd  water 

10  residue  guidance  leyel  and  that  the  preMnee  <rf 

11  the  peaticide  in  a  drinking  water  weD  may  be  the 

12  result  of  use  of  the  pesticide  in  aocordaace  with 

13  the  labeling  on  the  pesticide  cff  as  a  result  (rf 

14  widespread  and  conunonly  recognized  practice  in- 

15  volving  the  pesticide,  the  Administrator  shall — 

16  "(i)  notify  the  State  in  which  the  drink- 

17  ing  water  well  is  located  of  the  determina- 

18  lion  of  the  Administrator;  and 

19  "(ii)  provide  the  State,  subject  to  sec- 

20  tion  10(h),  with  all  information  relevant  to 

21  the  determmation. 

22  "(B)  Such  State  shall  take  action  within  90 

23  days  of  such  notification  te  prevent  potential  ad- 

24  verse  effects  on  human  health  and  the  environ- 

25  ment  from  such  pesticide.  In  taking  such  action, 
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1  the  State  shall  take  appropriate  action  regarding 

2  the  sale  or  use  of  the  pesticide  detected  at  such 

3  drinking  water  well  to  bring  and  retain  concentra- 

4  tions  of  the  pesticide  at  such  drinking  water  well 
9  at  or  below  the  final  ground  wat«r  residue  guid- 

6  ance  level  applicable  to  the  pesticide. 

7  "(2)  Action  by  the  Administiiatob. — 

8  "(A)  If— 

9  "(i)  a  State  does  not  have  the  authority 

10  to  take  action  required  by  paragraph  (1)  with 

11  respect  U>  a  pesticide  detected  in  a  drinking 

12  water  well  or  fails  to  take  such  action  within 

13  the  time  period  prescribed  by  such  para- 

14  ffraph; 

15  "(ii)  a  pesticide  is  present  in  a  drinking 

16  water  well  in  the  State  at  a  concentration 

17  that  exceeds  the  final  ground  water  residue 

18  guidance  level;  and 

19  "(iii)  the  presence  of  the  pesticide  may 

20  be  the  result  of  use  m  accordance  with  the 

21  labeling  or  of  widespread  and  conunonly  rec- 

22  ognized  practice, 

38  the  Administrator  shall  take  appropriate  action 

24  under  this  Act  to  bring  and  retiun  the  concentra- 

25  tion  detected  at  such  drinking  water  well  at  or 
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1  below  the  final  ground  water  rendue  guidanoe 

2  level  applicable  to  the  pesticide  and  may  take 

3  such  other  action  under  this  Act  as  the  Adminia- 

4  trator  considers  necessary  to  prevent  potential  ad- 

5  verse  effects  on  human  health  and  the  environ- 

6  ment  from  the  pesticide  at  such  drinking  water 

7  weD. 

8  "(B)  The  Administrator  shall  publish  notice 

9  of  the  action  in  the  Federal  Kegister  and  take  &p- 

10  propriate  steps  to  inform  all  registrants,  potenti- 

11  ally  affected  persons,  and  interested  members  of 

12  the  public.  Such  notice  shall  specify  the  factual 

13  findings  and  conclusions  relied  on  in  support  of 

14  the  decision. 

15  "(C)  Any  person  adversely  affected  by  an 

16  action  or  fulure  to  act  under  this  paragraph  shall 

17  have  an  opportunity  for  an  expedited  hearing, 

18  pursuant  to  the  procedures  of  section  6(cX2),  to 

19  determine  whether  the  action  was  taken  in  ac- 

20  cordance  with  this  paragraph  or  whether  the  Ad- 

21  mimBtrator  was  required  to  take  action. 

22  "(D)  Notwithstanding  any  other  provision  of 

23  this  Act,  a  hearing  shall  be  held  and  a  detcnnina- 

24  don  made  under  this  subsection  within  75  days 

25  after  receipt  of  the  request  for  such  a  hearing. 

HB  2463  m 11 
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1  "(E)  The  Adnunistrator  shall  provide  reason- 

2  able  pesticide  ingredient  characteristics,  predictive 

3  modeling,  exposure  and  other  relevant  subjects.  In 

4  addition,  the  Administrator  shall  provide  mfonna- 
6  tion,  to  the  extent  reasonably  available,  on  the  al- 

6  temative  methods  of  pest  control  and  on  agricul- 

7  tural  or  other  management  practices  that  could 

8  minimize   the   presence   of   peaticides   in   ground 

9  water. 

10  "(i)  Special  Bbview. — On  receiving  reliable  analjti- 

11  cal  data  that  a  pesticide  has  been  detected  above  the  ground 

12  water  residue  guidance  level  in  ground  wat«r  in  a  drinking 

13  water  well  or  potential  source  of  drinking  water,  the  Admin- 

14  istrator  may  initiate  a  public  interim  administrative  review 

15  under  section  3(c)(8)  to  determine  whether  the  pesticide  may 

16  cause  unreasonable  adverse  effects  on  the  environment  from 

17  such  use.  7 

18  "(j)  Sitb-Spbcific  Intobiution. — 

19  "(1)  Availability  of  ihpobuation. — The  Ad- 

20  miniatrator  shall  enter  into  a  memorandum  of  under- 

21  standing  with  the  Secretary  of  Agriculture,  the  Secre- 

22  tary  of  Commerce,  and  the  Secretary  of  the  Interior, 

23  for  the  purpose  of  developing  inftHination  management 

24  systems  and  other  techniques  designed  to  make  avail- 

25  able  mfonnation  more  useful  to  State  and  local  officials 
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1  and  agricultun]  prodacws,  applicators,  and  other  per- 

2  sons  using  the  pesticide  infonnatioii  on  the  b(hI,  hjrdroi- 

3  ogy,  climate,  and  other  characteristics  or  specific  sites 

4  of  pesticide  ^plication  to  be  used  by  such  officials  and 

5  users  in  developing  practices  and  making  application 

6  decisions  that  will  prevent  the  contaminatiaa  «f  ground 

7  water  by  pesticides. 

8  "(2)  ESTABLIBHMBNT  OF  COUNCIL.— 

9  "(A)  Under  the  direction  of  the  Administra- 

10  tor,  a  coundl  shdl  be  established  to  assist  the 

1 1  Environmental  Protection  Agency  in  devel<qnng  a 

12  sito-specific  pesticide  information  system. 

13  "<B)  The  council  shall  consist  of  experts  on 

14  information   management   who   have    experience 

15  with  informadon  retrieval  from  the  EnviraimeDtal 

16  Protection  Agency,  the  National  Agricultural  li- 

17  braiy,  the  Soil  Conservation  Service,  the  United 

18  States    Geological    Survey,    and    the    National 

19  Oceanographic  and  Atmospheric  Administration. 

20  "(C)  The  council  shall— 

21  "(i)  review  existing  information  retrieval 
33  and  referral  services  that  may  he  used  to 
28  access  information  <hi  soil,  hydrology,   cB- 

24  mate,   and  other  characteristics  at  specific 

25  sites  important  to  pesticide  application; 
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1  "{ii)  detemune  what  iofonnstion  rcile- 

2  vant  to  making  site-spedfic  pesticide  deci- 

3  rioiu  is  avulable  directly  from  existing  data 

4  banks;  and 

5  "(iii)  based  on  these  determinadops  de- 

6  velop  and  submit  to  the  Administrator  a  plan 

7  .    for  an  information  management  system  that 

8  would  direct   and    assist  use^   in  gaining 

9  access  to  site-specific  infonnation  ayailable  in 

10  printed  and  electnmic  form. 

11  "(3)  COHBIDBRATIOl*  BY  ADMINISTBATpB.— The 

12  Administrator  shall  take  tiie  phins  developed,  by  the 

13  council  into  consideriBLtipQ  whiHi  develi^inj^  the  site- 

14  specific  pesticide  information  management  system. 

15  "(4)  AUTHPBIZATION. — 

16  "(A)  This  subsection  shall  take  effect  to  the 

17  extent  that  appropriations  are  made  for  it  under 

18  .  subparagraph  (B). 

19  "(B)  To  carry  out  this  subsection,  there  are 

20  authorized  to  be  impropriated  12,500,000  for  each 

21  of  the  fiscal  ^ears  1988,  1989,  1990,  1991,  and 


23  "(k)  Effect  on  Other  Pbovibionb. — Notiiing  in  this 

24  section  shall  limit  the  authority  (d  the  Administrator  or  of 
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1  any  State  under  other  prmmaia  <rf  ihu  Act  or  under  sn^ 

2  other  law.". 

3  (c)  UsiAwycL   Acts.— Sectkm    I2<^2)  (7  U.S.C. 

4  136}(sM2»  <ss  ameaded  by  section  808(aX2XD)  of  this  Act)  is 

5  further  amended  by  adding  at  the  end  thereof  the  fc^wing 

6  new  subparagraph: 

7  "(D  to  violate  an  order  issued  under  sectioD 

8  31(fK2).". 

9  (d)  Gboukd  Watbb  RBSmuB  Guidance  Lbtbl. — 

10  Part  C  of  title  XIV  of  the  Public  Health  Senrice  Act  is 

11  amended  by  inserting  after  section  1428  (42  U.S.C.  30(Ai-7) 

12  the  following  new  section: 

13  "SEC  1429.  GROUND  WATER  RESIDUE  GUIDANCE  LEVEL. 

14  "(a)  IssDAMCB  OF  Lbvblb. — 

15  "(1)   Pbbhibsivb    issuance   fob  bboibtbrbd 

16  PESTICIDES. — The  Administrator,  on  the  Admimstra^ 

17  tor's  own  initiative,  may  issue  a  ground  water  reddue 
16  guidance  level  for  a  pesticide  registered  under  the  Fed- 

19  eral  Insecticide,  Fungicide,  and  Sodenticide  Act  (7 

20  U.S.C.  136  et  seq.). 

21  "(2)  Handatoby  ibsuamce  fob  cbbtain  fbb- 

22  TiciDES. — The    Administrator    shall   issue    a  ground 

23  water  residue  guidance  level  for  a  pesticide  iriienever 

24  the  Adnunistrator  registers  or  reregisters  a  pestkade 

25  under  such  Act  if  the  Administrator  determines  tiiat 
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1  the  pesticide  h&s  the  potential  to  leach  into  ground 

2  water. 

3  "(3)  Handatobt  issuancb  based  on  cbbtain 

4  DATA. — In  addition,  the  Administrator  shall  igaue  a 

5  ground  water  residue  guidance  level  for  a  pesticide  if — 

6  "(A)  based  on  reliable  analytical  data,  the 

7  pestknde  has  been  detected  at  ground  water  sam- 

8  piing  points  in  three  or  more  different  geographi- 

9  cal  areas; 

10  "(B)  based  on  reliable  analytical  data,  the 

11  pesticide  has  been  detected  in  a  drinking  water 

12  weO  or  wellfield  that  serves  a  population  of  over 
500  people;  or 

"(C)  a  Federal  agency  or  a  State  petitioBS 

15  the  Adminiatrator  to  set  a  ground  wator  residue 

16  guidance  level  for  the  pesticide. 

"{b)LEVEL8. — 

"(1)  HaXIUUH  CONTAWNANT  LETEL8. — If  the 
Administrator  has  promulgated  or  promulgates  a  niaxi- 

20  mum  contaminant  level  under  section  1412(bK3)  that 

21  !^p)ies  to  a  pesticide  the  ground  wator  residue  guid- 

22  ance  level  required  under  subsection  (tO  for  the  pesti- 

23  cide  shall  be  set  at  such  level  within  30  days  of  being 

24  required  under  such  section. 
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1  "(2)  Ebtablibhino  lbvbl  in  absbnci  op  uax- 

2  ihdii  oontaminamt  lbvbl. — 

3  "<a)  usb  of  health  advibobt  lbvbl8.— 

4  If  a  nuudmum  contaminfuit  level  that  would  be 

5  app&cable  to  a  pesticide  for  wfaioh  a  ground  water 

6  residue  guidance  level  is  required  by  subsectiMi 

7  (a)  has  not  been  established  under  section  1412, 

8  the  Administrator,  in  the  Adminisbator's  discre- 

9  tioa,  may  use  a  health  advisory  level  in  establish- 

10  ing  such  ground  water  residue  guidance  level. 

11  "(B)  FaCTOBB  fob  DBTBBHINIKO  LBVBL. — 

12  The  ground  water  residue  guidance  level  estab- 

13  lished  under  this  paragraph  by  the  Administrate 

14  for  such  pesticide  shall  reflect  the  level  of  the  pet- 

15  ticide  m  drinking  water  at  which  no  known  or  an- 

16  ticipated  adverse  effect  on  the  health  of  persoiis 

17  occur,  the  need  for  an  adequate  margin  <rf  safety, 

18  the  nature  of  the  toxic  effects  caused  by  the  pesti- 

19  cide,  and  the  validity,'  completeness,  uid  adequacy 

20  of  data  about  the  pesticide. 

21  "(C)  All  absbnt  ob  invalid  data. — If  all 

22  required  chronic,   oncogenicity,   reproduction,   or 

23  teratogenicity  data  are  abswit  or  invalid  for  the 

24  pesticide,  the  ground  water  residue  guidance  level 
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1  for  the  pesdcide  establufaed  under  this  paragraph 

2  shall  be  set  at  the  limit  of  det«ction. 

S  "(D)     Cbbtain     absent     ob     invalid 

4  DATA. — If  any  required  chrouic,  oncDgenicity,  re- 

5  production,  or  teratogenicity  data  are  absent  or 

6  invalid  for  the  pesticide,  the  ground  water  residue 

7  guidance  level  established  under  this  paragraph 

8  '    for  the  pesticide  shall  include  an  additional  margin 

9  of  safety  that  takes  into  account  the  absence  of 

10  such  data. 

1 1  "(c)  Pbocbdubb. — 

12  "(1)    IlfTBBIH     LEVELS     FOB    OENBBAL    PBSTI- 

13  CIDE8.— Before  issuing  a  Gnal  ground  water  residue 

14  guidance  level  for  a  pesticide,  the  Administrator  shall 

15  publish  an  interim  ground  water  residue  guidance  level 

16  for  the  pesticide  in  the  Federal  Register  and  allow 

17  public  comment  for  at  least  30  days.  During  the  publk 

18  comment  period,  the  Administrator  shall  mvite  com- 

19  ment  on  the  level  from  the  Secretary  of  Agriculture 

20  and  States. 

21  "(2)    InTEBIH    LEVELS    FOB    PESTICIDES    WITH 

22  HEALTH  ADVI80SY  LEVELS. — If  the  Adnuiiistratwr  is 

23  required  under  subsection  (a)  to  issue  a  ground  wat«r 

24  residue  guidance  level  for  a  pesticide  and  the  ground 

25  water  residue  guidance  level  is  to  be  issued  pursuant  to 
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1  subsection  {bK2),  the  Administrator  shall  issue  an  inter- 

2  im  ground  water  residue  guidance  level  within  30  days 

3  after  the  requirement  to  issue  the  ground  water  residue 

4  guidance  level  takes  effect. 

5  "(3)  Final  lsvels. — Within  3  months  after  es- 

6  tablishing  an  interim  ground  water  residue  guidance 

7  level,  the  Administrator  shall  establish  a  final  ground 

8  water  residue  guidance  leveL   Until  a  5nal  ground 

9  water  residue  guidance  level  is  established  under  sub- 

10  section  (a)  for  a  pesticide,  an  interim  ground  water  ras- 

11  idue  guidance  level  established  for  the  pesticide  shall 

12  renuun  in  effect. 

13  "(d)  Bevision  of  IiBVBLS. — The  Administrator  ma; 

14  revise  a  ground  water  residue  guidance  level  for  a  pesticide. 

15  The  Administrator  shall  allow  at  least  30  days  for  public 

16  comment  on  any  proposed  revision. 

17  "(e)  Judicial  Beview. — An  interim  ground  water  res- 

18  idue  guidance  level  shall  not  be  subject  to  judicial  review 

19  before  the  expiration  of  3  months  after  its  issuance.  Judidal 

20  review  of  any  final  ground  water  residue  guidance  level  or 

21  failure  to  esteblish  an  interim  or  final  ground  water  residue 

22  guidance  level  shall  be  governed  by  section  1448.  A  ground 

23  water  residue  guidance  level  established  under  subsection 

24  (bXD  shall  not  be  sulqect  to  judicial  review.". 
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1  SEC  816.  WORKBB  HEALTH  AND  SAFETY. 

2  SectioD  25  (7  U.S.C.  136w)  'a  amended  by  adding  at 

3  the  end  thereof  the  following  new  subBeclion: 

4  "(f)  WoBKBB  Health  and  Safety. — 

5  "(1)  In  qenbbal. — 

6  "(A)  The  Administrator,  as  soon  as  practica- 

7  ble  after  the  effective  date  of  the  Federal  Insecti- 

8  cide,    Fungicide,   and   Rodenticide   Act   Amend- 

9  ments  of  1987,  shall  promulgate  regulations  that 
.0  require  the  protection,  as  appropriate  and  neces- 

1  sary,  of  employees  who  mix,  load,  or  apply  pesti- 

2  cides  and  agricultural  employees  who  work  in 

8  pesticide-treated  areas. 

14  "(B)   The    Administrator    shall    promulgate 

5  regulations  that  provide  for  the  training,  as  appro- 

6  priate  and  necessary,  of  employees  who  mix,  load, 

7  or  apply  pesticides.  Any  training  requirement  that 
.8  may  be  established  by  the  Administrator  under 

9  this  subparagrapt^  shall  not  apply  to  any  person 

20  who  is  required  to  receive  the  tnuning  described 

21  in  subsection  (d)  or  (e)  of  section  4. 

23  "(G)  For  purposes  of  subparagraphs  (A)  and 

23  (B),  the  term  'employees'  does  not  include  em- 

24  ployees  occupationally  exposed  to  pesticides  or 

25  pesticide  residues  as  a  result  of  the  use  of  pesti- 

26  cides  on  livestock  or  other  a 
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1  "(2)  Bdlbkakino  vaoosvusBS.— 

2  "(A)   The    Adminigtrator    shall    promulgate 

3  regul&tioiu  under  para^aph  (1)  for  employees  not 

4  described  in  subparagraph  (B)  not  later  than  3 

5  years  after  the  effective  date  of  the  Federal  Ituec- 

6  ticide,  Fimgidde,   and  Bodentdcide  Act  Amend- 

7  menta  of  1967. 

8  "(B)    The    Administrator    shall    provide    a 

9  period  of  at  least  6  months  for  oomments  on  pro- 

10  posed  regulations  issued  under  paragraph  (1)  that 

11  Apply  ^  agricultural  employees  who  mix,  load,  or 

12  B,pply  pesticides  or  who  work  in  pesticide-treated 

13  areas.  Such  regulations  shall  be  promulgated  not 

14  later  than  2  yean  after  the  effective  date  of  the 

15  Federal  Insecticide,   Fungicide,  and  Bodentkade 

16  Act  Amendmente  of  1987. 

17  "(3)  Bbpobt  on  bboulationb. — Not  later  than 

18  6  months  after  the  date  of  the  publication  of  the  notice 

19  of  proposed  rulemaking  issued  for  the  regulations  for 

20  employees  described  in  paragraph  (2)(B)  to  be  promnl- 

21  gated  under  paragraph  <1),  the  Secretary  of  Agiieul- 

22  ture  shall  submit  to  the  Administrator  a  report  on  Uw 

23  impact,  cost,  and  effectiveness  of  such  regulatiiHU  on 

24  the  agricultural  community.  The  Secretary  shall  submit 

25  a  copy  of  such  report  to  Congress. 
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1  "(4)    Copt   of   sboulations. — Simultaneously 

2  with  the  promulgatioD  of  regulations  under  paragraph 

3  (1),  the  Adnunistrator  shall  transinit  a  copy  of  such 

4  regulations  to  the  Secretary  of  the  Senate  and  the 

5  Clerk  of  the  Qouse  of  Representatives.  Such  regula- 

6  tions  may  not  become  effective  until  the  expiration  of 

7  120  days  after  the  date  such  regulations  are  so  trans- 

8  mitted.". 

9  SEC.  816.  ANTIMICROBIAL  STANDARDS. 

10  (a)  Gbnebai..— Section  3  (7  U.S.C.  136a)  (as  amended 

11  by  section  106(b)  of  this  Act)  is  further  amended  by  adding  at 

12  the  end  thereof  the  following  new  subsection: 

13  "(h)  Antimicrobial  Standards. — 

14  "(1)  Standards. — The  AdminiBtrator  shall — 

15  "(A)  establish  efScacy  standards  for  antimi- 

16  crobial    control    agents    (including    disinfectants) 

17  used  to  control  pest  niicroorganisms  that  pose  a 

18  threat  to  human  health,  including  standards  for 

19  disinfectants  used  in  hospitals  and  other  health 

20  .  care  facilities; . 

31  "(B)  conduct,,  or  require  to  be  conducted, 

22  representative  monitoring  (including  testing)  of  the 

33  compliance  of  the  agents  with  the  standards;  and 

34  "(C)    implement    an    enforcement    program 

35  under  which  the  agents  must  comply  with  ihe 
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1  standaids  or  be  prdnbited  from  nle  at  distribo- 

2  turn  M  sn  aotunieroUal  agent. 

3  "(2)  Defdotion. — Ab  used  in  panigra]A  <1).  the 

4  term  'efficscy'  means  the  c^wci^  of  an  antimicrobial 

5  contrd  agent  Onchiding  a  difflnledant)  to  produce  the 

6  desired  effect  or  the  effectiveness  of  such  an  agent.". 

7  (b)   Gffectite    Date. — The    amendment   made   by 

8  subsection  (a)  sbaD  take  effect  60  days  after  the  date  of 

9  enactment  of  this  Act. 

10  SEC  817.  NEUBOTOSICOLOGICAL  AND  BBBAVIORAL  EPFBCn 

11  TEOTING. 

12  Section  3  (7  U.S.C.  136a)  (as  amended  by  section  816 

13  of  this  Act)  is  further  amended  by  adding  at  the  end  the 

14  foUowtng: 

15  'TO  Neubotoxicolooical  and  Bbhavioeal  Ef- 

16  FECTB  Testing. — The  Administrator  shall  develop  methods 

17  for    testing    to    accurately    detect    neurotoxicological    and 

18  behaviord  effects  of  pesticides,  and  their  ingredients,  and 

19  shall,  as  such  methods  are  developed,  require  to  the  extent 

20  appropriate  and  necessary,  that  data  from  such  testing  be 

21  submitted  by  persons  seeking  to  obtain  or  maintain  pesticide 

22  registrations.". 
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1  SEC  SIS.  PBSnaDB  CONTAINERS. 

2  (a)  In   Qbne&al.— Secdon  .19  ,(7   U.8.C.    ISSq)  u 

3  amended  b;  ttdding  at  the  end  thereof  the  fbUowing  new  sub* 

4  seetbna: 

5  "(d)  CONTAINBB  DbSION. — 

6  "(1)  Fbocbdubbs. — 

7  "(A)  Not  later  than  3  years  after  the  effeo- 

8  tive  date  of  the  Federal  Insecticide,  Fun^cide, 

9  and  Bodeaticide  Act  Amendments  of  1987,  the 

10  Administrator  shall,  in  consultation  with  the  heads 

11  of  other  interested  Federal  agencies,  promulgate 

12  regulations  for  the  design  of  pesticide  contuner^ 

13  that  will  promote  the  safe  storage  and  disposal  of 

14  pestiddes. 

15  "(B)  The  regulations  shall  assure,  to  the  full- 

16  est  extent  practicable,  that  the  containers — 

17  "(0  accommodate  procedures  used  for 

18  the  removal  of  pesticides  from  the  containers 

19  and  the  rinsing  of  the  contuners; 

20  "Oi)  facilitate  the  safe  use  of  the  coo- 
31  tuners,  including  elimination  of  splash  and 

22  leakage  of  pesticides  from  the  containers; 

23  "(iii)  facilitate  the  safe  disposal  of  the 

24  containers;  and 

25  "(iv)  facilitiUe  the  safe  refill  and  reuse 

26  of  the  containers. 
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1  "(2)  CoMPUAIfOB.— 'Hie  Adminiatntor  AaS  n- 

2  <|aire  compliaoce  wMi  the  r^nlitknu  nfamd  to  in 
8  jHTignjih  (1)  not  Uder  than  5  ytaxt  ifber  tfae  efieetne 

4  date  of  the  Federal  Insecticide,  Fungicide,  wxA  ^Snden- 

5  ticide  Act  Amendments  of  10S7. 

6  "(e)  PBBTIOUtE  ILbsidue  Bsmoval. — 

7  "<1>  Fbocbihtebs.— 

8  "(A)  Not  later  than  S  Tean  after  tic  t/kts- 

9  live  dale  of  the  Federal  Inaeetkide,  Pimgidde, 

10  and  Bodenticide  Act  Amendmeiiti  of  1987,  the 

1 1  Adminiitrator  ihatl,  in  ooiuultation  with  the  beadi 
18  of  other  intercBted  Federal  agenmes,  promulgate 
18  regulations  prescribing  procedures  and  standards 

14  (or  the  removal  of  pesticides  from  containen  prior 

15  to  disposal. 

18  "(B)  The  regulati(H)8  may — 

'^  "(i)  specify,  (or  each  major  type  of  pea- 

IH  ticide   container,   procedures   and 


providing  for,  at  &  minimum,  triple  riiuiBg  v 


1» 

20  the  equivalent  degree  of  pesticide  reraoral; 

21  "(ii)  specify  procedures  that  can  be  i»- 

22  plemented  promptly  and  easily  in  varieva  cii^ 

23  cunutanoea  and  tw^ii^nna- 
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1  'Tui)  provide  for  reuse,  whenerer  pncti- 

2  cftble,  or  dUpOBfil  <A  rinse  water  aod  residue; 
8  and 

4  "(iv)  be  coordinated  with  requirements  - 

5  for  the  rinnng  of  containers  imposed  under 

6  the   Resource   Conservation   and   Recovery 

7  Act  of  1976  (42  U.S.C.  6901  et  seq.). 

8  "(C)  Nothing  in  this  subsecdon  shall  affect 

9  the  authorities  or  requirements  concerning  pesta- 

10  cide  containers  under  the  Resource  Conservation 

11  and  Recovery  Act  of  1976  (42  U.S.C.  6901  et 

12  seq.). 

13  "(D)  The  Administrator  may,  at  the  discre- 

14  tion  of  the  Administrator,  exempt  products  intend- 

15  ed  solely  for  household  use  from  the  requirements 

16  of  this  subsectioD. 

17  "(2)  CoHPLiANCB. — Effective  beginning  5  years 

18  after  the  effective  date  of  the  Federal  Insecticide,  Fun- 
Id  gicide,  and  Bodenticide  Act  Amendments  of  1987,  a 

20  State  may  not  exercise  primary  enforcement  responn- 

21  bility  under  section  26,  or  certify  an  applicator  under 

22  section  4,  unless  the  Administrator  determines  that  the 

23  State  is  canying  out  an  adequUe  prograza  to  assure 

24  compliance  with  this  subsection. 

25  "(f)  PBSTICrDB  CONTAINBB  STUDY.— 
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1  "(1)  Study.— 

2  "(A)    The    Administrator    sball    conduct    & 

3  study  of  options  to  encourage  or  require — 

4  "(i)  tbe  return,  refill,  and  reuse  of  pesli* 

5  inde  containers; 

6  "(ii)  tbe  development  and  use  of  pesti- 

7  cide  fonnulations  that  facilitate  the  removal 

8  of  pesticide  residues  from  containers;  and 

9  "(iii)  the  use  of  bulk  storage  facilities  to 
10  reduce  the  number  of  pesticide  containers  re- 
quiring disposal. 

12  "(B)  In  conducting  the  study,  tbe  Adniims- 

13  trator  shall — 
"0)  cfHisult  with  the  heads  of  other  in- 
terested Federal  agencies.  State  agencies,  in- 
dustry groups,  aod  environmental  organiza- 
tions; and 

"(ii)  assess  the  feasibility,  costs,  and  en- 
vironmental benefits  of  encouraging  or  re- 
30  quiring  various  measures  or  actions. 

21  "(2)  Rbpobt.— Not  later  than  2  years  after  Uw 

22  effective  date  of  the  Federal  Insecticide,  Fungidde, 

23  and  Rodenticide  Act  Amendments  of  1967,  the  Admin- 

24  istrator  shall  submit  to  Congress  a  report  describing 

25  the  results  of  tbe  study  required  under  paragraph  (1).". 


-12 
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1  <b)  Definition  op  Containbb.— Section  2  (7  U.8.C. 

2  136)  (as  amended  by  section  614(^  of  thia  Act)  is  further 

3  amended  by  adding  at  the  end  thereof  the  following  new  aub- 

4  Bection: 

5  "(rr)  CoNTAWBB. — The  term  'container'  means  any 

6  package,  can,  bottle,  bag,  barrel,  drum,  tank,  or  other  con- 

7  taining-device  (excluding  spray  ^iplicator  tanks)  used  to  en- 

8  close  a  pesticide  or  pesticide-related  waste.". 

9  SEC  819.  NOnCi:  FOR  STORED  PESTICIDBg  WITH  CANCELED 

10  OR  SUSPENDED  REGISTRATIONS. 

11  .       (a^  NoncB.— Section  6  (7  U.S.C.  lS6d)  (as  amended 

12  by  section  306  of  this  Act)  is  amended  by  adding  at  the  end 

13  the  following: 

14  "(\)  Notice  fob  Stobh>  PssncniBa  With  Can- 

15  CBLBD  OB  SnSPBNDBD  SbOISTBATIONS.— r    . 

16  "(1)  In  obnbbal. — Any  producer  or  exporter  of 

17  pesticides,  re^trant  of  a  pesticide,  applicant  for  regis- 

18  tration  of  a  pesticide,  i^jplicant  for  or  holder  of  an  ex- 

19  perimental  use  permit,  pesticide  testing  facility,  com- 

20  mercial  apidicator,  or  any  person  who  distributes  or 

21  sells  any  pesticide  which  has  in  its  possession  any  pes- . 

22  ticide  which  has  had  its  registration  canceled  or  sus- 

23  pended  under  this  secttcm  shall  notify  the  Administratiu' 

24  and  appropriate  State  and  local  officials  (rf —    - 

25  "(A)  such  possession. 
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1  "(B)  the  quantity  of  such  pesticide  in  its  pos- 

2  session,  and 

3  "(C)  the  place  at  which  such  pesticide  is 

4  stored. 

5  "(2)  Copies. — The  Administrator  shall  transmit  a 

6  cop7  of  each  notice  submitted  under  this  subsection  to 

7  the  region^  office  of  the  Environmental  Protection 

8  Agency  which  has  jurisdiction  over  the  place  of  pesti- 

9  cide  storage  identiSed  in  the  notice.". 

10  (h)    EnfObceuent. — Subparagraph    (E)    of    section 

11  12(aX2)  (7  U.S.C.  136j)  (as  amended  by  section  808(aX2)(B)) 

12  is  amended  by  inserting  after  "Act"  the  following:  "or  to  faS 

13  to  submit  a  notice  in  accordance  with  section  6(i)". 
U  SEC  UO.  REGISTRATION  OP  PECTiaOBS. 

15  (a)  Limitation  on  Unbboistebbd  Pbsticidks. — 

16  Section  3(a)  (7  U.S.C.   136a(a))  (as  unended  by  section 

17  802(b)(1)  of  this  Act)  is  further  amended  by  adding  at  the  end 

18  thereof  the  foUowmg  new  sentence:  "To  the  extent  necessary 

19  to  prevent  unreasonable  adverse  effects  on  the  environment, 

20  the  Administrator  may  by  regulation  limit  the  distribution, 

21  sale,  or  use  in  any  State  of  any  pesticide  that  is  not  regis- 

22  tered  under  this  Act  and  that  is  not  the  subject  of  an  expeii- 

23  mental  use  permit  under  section  5  or  an  emergency  ezemp- 

24  tion  under  section  18.". 
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1  (b)     Rbgib^tion     Undbr     8pbcul     CllOtTH- 

3  BTANCB8.— The  second  sentence  of  section  3(cX7)(A)  (7 

3  U.S.C.  lS6a(cX7KA))  is  amended— 

4  (1)  by  striking  out  "subaut"  eftch  place  it  appears 

5  and  insertzog  in  lieu  thereof  "submit  or  rate"; 

6  (2)  by  striking  out  "submissioB"  and  inserting  hi 

7  lieu  thereof  "submission  or  citation";  and 

8  (S)  by  striking  out  "salnnitted"  and  uuerting  in 

9  Ueu  hereof  "submitted  or  cited". 

10  (c)  Classification  of  FssTicmBS.-:— Seotwn  3(dKl) 

11  (7U.S.0. 136a(d)(l))faamended-^ 

12  (1)  m  the  800004  sentence  of  st^aragn^  (A),  by 

13  spiking  out  "oa  the  initial  clantfiMtion";  and 

14  (2)  in  subparagraiA  (O— 

15  (A)    by    striking    tmt   tiie   colon   preceding 

16  '  clause  0)  and  inserting  in  lieu  thereof  a  period; 

17  <B)  by  striking  out  Diaum  ®; 

18  (C)  by  striking  mt  "&y';  and 

19  .     (D)  by  running  iif  the  -material  after 

20  "resbioted  use."  so  that  the  marg^  is  the/ 

21  same  as  the  margin  of  paragraph  (IMC). 

22  SE(X  8».  AVTHORIZATION  FOR  APPBOPRLftlONB. '    > 

23  Effective  October  1,  1987,  sectim  32  (7  n.S.C.  136y) 

24  (as  redcHignated  by  section  814(bXl)  of  this  Act)  is  further 

25  amended  to  read  as  follows: 
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1  -^EC.  31.  AUTHORIZATION  FOR  APPROPRUTIONB. 

2  "There  is  authorized  to  be  appropriated  to  carry  out  this 

3  Act  (o&er  than  sectioDB  23(a)  and  31(i»— 

4  "(1)  $103,363,500  for  fiscal  year  1988,  o^  widch 

5  not  more  than  113,735,500  shall  be  available  for  re- 

6  search  under  this  Act  and  of  which  $22,500,000  shall 

7  be  available  to  cany  out  section  31; 

8  "(2)  $112,414,200  for  fiscal  year  1989,  of  which 

9  not  more  than  $14,343,600  shall  be  available  for  re- 

10  search  under  this  Act  and  of  which  $22,500,000  shaU 

11  be  available  to  carry  out  section  31; 

12  "(3)  $116,673,400  for  fiscal  year  1990,  of  whidi 

13  not  more  than  $14,978,200  shall  be  avaihble  for  re- 

14  search  under  this  Act  and  of  which  $22,500,000  shall 

15  be  available  to  carry  out  section  31; 

16  "(4)  $123,305,800  for  fiscal  year  1991,  of  which 

17  not  more  than  $15,625,900  shall  be  available  for  re- 

18  search  under  this  Act  and  of  which  $22,500,000  shall 

19  be  available  to  carry  out  section  31;  and 

20  "(5)  $131,808,700  for  fiscal  year  1992,  of  which 

21  not  more  than  $16,300,100  shall  be  available  for  m- 

22  search  under  this  Act  and  of  which  $22,500,000  shall 

23  be  available  to  cany  out  section  31.". 
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1  Subtitle  B — Oilier  Provisions 

2  SBC  SIS.  nU  PROGRAM. 

3  Section  2(c)  of  the  enthled  "An  Act  to  fadGtate  tl^ 

4  work  ol  the  Department  of  Agricalture,  ftad  tor  other  pur- 

5  poses",  approved  Aogntt  4;  1965  (7  1T.8.C.  4S(H(c)),  is 

6  amended  by  inserting' before  die  iirst  senlenee  after  para* 

7  graph  <2)  the  following  new  sentence:  "The  Seeretary  in 
6  making  grants  under  paragn^  ISK^  shaU  provide  support 
9  for  the  interregional  project  nmnbiw  4  program  (oommonly 

10  referred  to  as  the  'IB4  program*))". 

11  SBC  8ZS.  PESTICIDE  RISK  RATING.  '      ^ 

12  (a)  Study  J— 

13  <1)  In  gkn^ul.— Sul^eot  to  sdMwotdon  (b),  the  ' 

14  Administrator  of  the  Environmmtal-ProtMiim  Agency 

15  may  contract  with  the  Board  of  Agriculture  of  the  Na-  - 

16  timial  Academy'  of  Sciences  to  eondoot  a  study  to  de- 

17  terroine  the  feanbility  trf  establishing  an  envinmmraital 

18  risk  rating  for  pestioideB  used  in  tlie  prodootkm  of  agri- 

19  cultural  commodities. 

20  (2)  Bl8K  BATINO  FAOrOBS. — Such  risk  rating' 

21  shall  take  into  consideration  metiiods  of  appfication, 

22  chronic  and  acute  toxicity,  and  anticipi^ed  bases  to 

23  and  persistence  in  the  enviroifmeat. 

24  (3)  Pdbuo  infut.~Li  conducting  the  study,  tiie 

25  National  Academy  of  Sciences  shall  mm^  ii^innation  ' 
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1  and  advice  from  reco^sed  public  and  private  sector 

2  acientjats  and  provide  opportunity  for  public  comment 

3  on  the  preliininary  findings  relating  to  the  development 

4  of  a  risk  rating. 

5  (4)  R.BPOBT, — The  National  Academy  of  Sciences 

6  shall  report  the  findings  of  such  study  to  the  Adminis- 

7  trator  and  to  the  Committee  on  Agriculture  of  the 
6  House  of  Bcpresentatives  and  the  Committee  on  Agri- 
9  culture,  Nutrition,  and  Forestry  of  the  Senate  within 

10  16  months  after  entering  into  the  contnuit  referred  to 

11  in  paragraph  (1). 

12  (b)  LiHiTATiON. — The  study  required  by  Bobsection  (a) 

13  shall  be  conducted  at  such  cost  as  the  Administrator,  in 

14  consultation  with  the  National  Academy  of  Sciences,  may 

15  establish. 

16  (c)  CoNTBACT  AuTHOBiTY. — The  aothori^  of  the  Ad- 

17  minisbutor  to  enter  into  contraeti  under  thii  section  shall  be 

18  effective  only  to  such  extent  or  in  such  amounts  as  are 

19  provided  in  advance  in  appropriation  Acts. 

20  SEC  BZT.  EVALUATION  BY  THE  OHMFTROLLER  GIfflERAL. 

21  (a)  Evaluation. — The  Comptroller  General  of  the 

22  United  States  shall  conduct  an  evaluation  of  the  programs 

23  and  activities  authorized  by  the  amendments  to  the  Federal 

24  Insecticide,  Fungicide,  and  Bodenticide  Act  made  by  this  Act 

25  and  shall  make  a  final  report  of  such  evaluation  to  Congress 
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1  no  later  thu  Deoember  31,  1089.  The  OonqftaiDflr  QoiNil 

2  shall  inehide  in  nioh  aviluatiwi  die  ofiaet  th>t  the  Fedrail 

3  Inaeoticide,  Fungicide,  and  Bodentunde  Aet,  u  UModed  hy 

4  this  Act,  is  fasTing  on  the  ooit  and  avaikhility  of  peatiddea  to 

5  hnnen  u  weO  u  other  prodaoen  of  food  and  fiber.  Sndi 

6  evahution  shall  hiehide  an  analysis  of  the  nregistration  pro- 

7  gram  under  such  Act  and  any  program  ooodneted  by  the  Ad- 

8  ministrator  of  the  Environmental  Fhrtection  Agenoy  under 

9  such  Act  relating  to  ground  watM'. 

10  <b)  Bboobdb. — ^F(nr  the  porpoee  of  oooduoting  program 

11  erahiationB  required  under  subseetkiD  (a),  the  Oonqitroner 

12  General,  or  the  duly  authoriaed  reineseBtatiTeB  <rf  the  Oon^ 

13  troUer  General,  shall  have  aooess  .to  and  the  rigiu  to  examine 

14  all  documenta,  papers,  reoords,  data,  pestxade  stndy  dooo- 

15  mentation,  or  other  recorded  information  within  the  posses- 

16  sion  or  control  of  the  Adminiabator  of  the  Environmental 

17  Protection  Agency  or  within  the  possesnon  or  CfHitrol  of  pes- 

18  ticide  registrants  subject  to  regulation  under  the  Federal  In- 

19  secticide,  Fungicide,  and  Bodeaticide  Act  The  ComptroOn 

20  General  and  the  represeatalaves  of  the  Comptrdler  General 

21  shall  be  subject  to  the  same  restriotions.  regarding  the  diaelo- 

22  sure  of  trade  secret  information  as  are  the  employees  (rf  the 

23  Environmental  Protection  Agency. 
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1  SEC  B».  STUDY  OF  NONAGRICULTURAL 

2  The  Admiiiutrator  of  the  Environmental  Protection 

3  Agency  shall  study  and  report  to  Congress  within  1  year 

4  after  the  date  of  the  enactment  of  this  Act  on  the  pesticide 

5  volume,  use  Bites,  and  target  insects  for  nonagricultural 

6  pesticides. 

7  SEC.  829.  PESTICIDE  DRIFT. 

8  The   AdmimHtrator   of  the   Environmental  Protection 

9  Agency,  within  2  years  after  the  dat«  of  enactment  of  this 

10  Act,  shall  report  to  the  Committee  on  Agriculture  of  the 

1 1  House  of  Representatives  and  t«  the  Committee  on  Agricul- 

12  ture.  Nutrition,  and  Forestry  of  the  Senate  on  the  incidence 

13  and  potential  adverse  effects  on  human  health  aod  the  envi- 

14  ronment  of  the  drift  of  pesticides  from  the  site  of  application 

15  at  the  time  of  application. 

16  SEC  B30.  SURVEY  OF  NATURALLY  OCCURRING  AGENTS  IHAT 

17  ACT  AS  PESTICIDES. 

18  The  Administrator  of  the  Environmental  Protection 

19  Agency  shall  conduct  a  survey  to  determine  what  research  - 

20  has  been,  or  is  being,  conducted  to  establish  the  extent  to 

21  which  agents  that  act  as  pesticides  are  manufactured  by 

22  plants  and  thereby  exist  naturally  in  fruits,  vegetiAleB, 

23  grains,  legumes,  and  oilseeds  commonly  consumed  by  persons 

24  in  the  United  States.  The  Administrator  shall  provide  a 

25  report  on  the  findings  of  the  survey  to  the  Committee  on 

26  Agriculture  of  the  House  of  Representatives  and  to  the  Com- 
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1  mittee  on  Agriculture,  Nutrition,  and  Forestiy  of  the  Senate 

2  not  later  thao  December  31,  1988,  and  shall  release  such 

3  gndings  to  the  public.  The  report  shall  include  information  on 

4  the  extent  to  which  such  naturally  occurring  agents  have 

5  been  identified,  the  nature  of  such  agents,  and  the  extent  to 

6  which  such  agents  have  been  shown  to  be  toxic,  carcinogenic, 

7  or  mutagenic. 

8  SEa  S31.  PESTICIDE  RESISTANCE  HANAGEBIENT  PBOGRAH. 

9  (a)  Pboobam. — The  Administrator  of  the  Environmen- 

10  tal  Protection  Agency  shall  estabUsh  a  Pesticide  £esistance 

11  Management  Program — 

12  (1)  to  conduct  research  on  pesticide  remstanoe  and 

13  pesticide  resistance  management  techniques  to  conffol 

14  or  reduce  tfae  development  of  pesticide  resistance, 

15  (2)  to  develop  and  demonstrate  such  management 

16  techniques,  and 

17  (3)  in  cooperation  with  the  Secretary  of  Agricul- 

18  ture,  to  disseminate  information  obtained  from  the  Pro- 

19  gram  to  appropriate  entities,  including  growers  and 

20  their  organizations,  mani^actuiers,  pesticide  advisors, 

21  pesticide  applicators.  State  agriculture  officiak,  and  co- 

22  operative  State  extension  services. 

23  In  establishing  and  conducting  the  Program  the  Administra- 

24  tor  may,  as  appropriate,  consult  with  the  Science  Advisory 
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1  Panel  est^lished  under  section  25<d)  of  the  Federal  Insecti- 

2  cide,  Fungiride,  and  Eodenticide  Act  (7  U.S.C.  136w(d)). 

S  (b)   Training   Rbquibements. — The    Admmistrator 

4  may  include  tnuning  in  pesticide  resistance  and  pesticide  re- 

5  sistance  management  techniques  as  part  of  the  minimum 

6  standards  established  for  commercial  pesticide  applicators  hy 

7  the  Administrator  under  section  4(h)  of  the  Federal  Insecti- 

8  cide,  Fun^cide,  and  Eodenticide  Act  (7  U.S.C.  136b(h)>. 

9  SEC  832.  DDT  STUDY. 

10  The  Administrator  of  the  Environmental  Protection 

11  Agency,  ui  cooperation  with  the  Commissioner  of  the  Food 

12  and  Drug  Administration,  shdl  conduct  a  thorough  evalua- 

13  tion  of  the  health  effects  of  DPT  and  other  contamination  of 

14  Bsh  in  Santa  Monica  Bay,  California  and  in  trurrounding 

15  waters.  The  evaluation  shall  include  an  assessment  of — 

16  (1)  the  level  of  contamination  of  edible  fish  caught 

17  in  the  Bay  and  surrounding  waters, 

18  (2)  the  rat«  of  consumption  of  contaminated  fish 

19  from  the  Bay  and  surrounding  waters  by  residents  of 

20  Santa  Monica  and  Los  Angeles,  Cdifomia,  and  sur- 

21  rounding  communities,  and 

22  (3)  the  health  risks  associated  with  the  consump- 

23  tion  of  such  contaminated  fish. 
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1  The  Administnbv  shall  complete  the  evaluation  withm  6 

2  months  of  the  date  of  the  enactment  of  this  Act  and  shall 

3  report  the  results  of  the  evaluation  to  the  Congress. 

4  TITLE  IX— CLARIFYING  AND 

5  TECHNICAL  AMENDMENTS 

6  SEC  Ml.  CLARIFYING  AMENDMENTS. 

7  (a)  Cbbtitioation  of.  Pbbtioidb  Dbalbbb. — The 

8  last  sentence  of  section  4(a)(1)  (^  U.S.C.   136b(a)(l))  is 

9  amended  by  inserting  "by  regulation"  after  "may". 

10  (b)  BsQisT^ATioN  OF  Ebtablishmimts. — Section 

11  7(cKl)  (7  U.8.C.  13ee(cXl))  is  amendedr-  ,,  „ 

12  (1)  in  the  first  sentenoe,  Jty  striding  out  "shall 

13  inform  the  Administrator"  and  insertbg  m  lieu  thereof 

14  "shall,  in  acotndanoe  with  regulatioi)B  promulgated  1^ 

15  the    Administrator,    submit   to    the    Administrator   a 

16  report"; 

17  (2)  in  the  first  sentence,  by  striking  out  "of  the" 

18  and  inserting  in  lieu,  thereof  "describing";  and 

19  (3)  in  the  second  sentence,  by  striking  out  "infor- 

20  mation"  and  inserting  in  lieu  diereof  "report". 

21  (c)  AuTHOBiTT  OF  Aduinistbatob. — Section  25(e)  (7 

22  U.S.0.136w(c))  is  amended— 

23  (1)  by  inserting  "or  by  r^ulation"  after  "hear- 

24  ing";  and 
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1  (2)  in  paragraph  (5),  by  striking  out  "prescribe 

2  regulaUons  requiring"  and  inserting  in  lieu  thereof  "re- 

3  quire". 

4  SEC.  902.  TECHNICAL  AMENDMENTS. 

5  (a)    Section    2.— Section    2    (7    U.S.C.     136)    is 

6  amended — 

7  (1)  in  subsection  (c),  by  striking  out  "if:"  and  in- 

8  serting  in  lieu  thereof  "if — "; 

9  (2)  in  subsection  (pK2},  by  striking  out  "Health, 

10  Education,  and  Welfare"  and  inserting  in  lieu  thereof 

11  "Health  and  Human  Services"; 

12  <3)  in  subsection  (qMSHA),  by  striking  out  "if:" 

13  and  inserting  in  lieu  thereof  "if — "; 

14  (4)  in  subsection  ~(qH2HCKiii).  by  striking  out  ": 

15  Prmnded,  That"  and  inserting  in  lieu  thereof  ",  except 

16  that"; 

17  (5)  io  subsection  (u) — 

18  (A)  by  striking  out  ";  Provided,  That"  and 

19  inserting  in  lieu  thereof  ",  except  that"; 

20  (B)  by  striking  out  "(IMa)"; 

21  (C)  by  strikmg  out  "or  (h)"; 

22  (D)  by  striking  out  "Health,  Education,  and 

23  Welfare"  and  inserting  in  lieu  thereof  "Health 

24  and  Human  Services"; 
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1  (E)  by  striking  but  "(2)  that"  and  inserdiig 

2  in  tieu  thereof  "that";  and 

3  (I'^  by  striking  out  "on  article  covered  by 

4  clause  (1)  of  this  proviso"  and  inserting  in  lieu 

5  thereof  "a  new  animal  drug";  and 

6  (6)  in  subsection  (ee) — 

7  (A)  by  striking  out  ":   Provided,   That  the 

8  term"  and  inserting  in  lieu  thereof  ",  except  that 

9  the  term"; 

10  (B)  by  striking  out  "or"  before  clause  (4); 

11  (0)  by  striking  out  ":  Promded  further,  That 

12  the  term  also  shall  not  include"  and  inserting  in 

13  lieu  thereof  ",  (5)"; 

14  (D)  by  striking  out  "or  any  use"  and  insert- 

15  ing  in  lieu  thereof  "or  (6)  any  use";  and 

16  (E)  by  striking  out  ":  And  promded  further, 

17  That  after"  and  inserting  in  lieu  thereof  a  period 

18  and  "After". 

19  (b)    Section    3.— Section    3    (7    U.S.C.    136a)    is 

20  amended — 

21  (1)  in  subsection  (cHlXD),  by  striking  out  "subsec- 

22  tion  (cK2)(D)  of  this  section"  and  inserting  in  lieu 

23  thereof  "paragraph  (2XD)"; 

24  {2)  in  subsection  (c)(l)(DKi)— 
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1  (A)  by  Btrikin;  out  ":  Pwoided,  That  such" 

2  and  inMiting  in  lieu  thereof  a  period  and  "Such"; 

3  and 

4  <B)  by  striking  out  the  aemicolon  at  Uie  end 

5  thereof  and  inserting  in  lieu  thereof  a  period; 

6  (3)  in  subsection  (cKlKDKii)— 

7  (A)  by  striking  out  "except  as"  and  inserting 

8  in  lieu  thereof  "Except  as"; 

8  (B)  by  striking  out  "subparagraph  (DXi)  of 

10  this   paragraph"    and  inserting  in  lieu    thereof 

11  "clause  (i)";  and 

13  (O  by  striking  out  the  semicolon  at  the  end 
18  thereof  and  inserting  in  lieu  thereof  a  period; 

14  (4)  in  subsection  (cX1)<I>X)t)  (as  redesignated  by 

15  section  702(1)  of  this  Act)— 

16  (A)  by  striking  out  "after  expiration"  and  in- 

17  serting  in  lieu  thereof  "After  expiration"; 

18  (B)  by  striking  out  "subparagraphs  (DXi)  and 

19  (DKii)  of  this  paragraph"  and  inserting  in  lieu 

20  thereof  "clauses  (i),  (ii),  and  Oii)";  &nd 

31  (C)  by  striking  out  the  semicolon  at  the  end 

33  thereof  and  inserting  in  lieu  thereof  a  period; 

33  (5)  iu  subsection  (cK2)— 
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1  (A)  by  striking  out  "(2)(A)  Data  in  sup* 

2  POBT  OF  BE0I8TSAT10N. — The"  and  inserting  in 

3  lieu  thereof  the  following: 

4  "(2)  Data  w  suppobt  op  bbqistbation. — 

5  "(A)  The"; 

6  (B)  hy  indenting  all  of  subparagraph  (A)  (as 

7  amended  by  the  preceding  provisions  of  this  Act) 

8  two  ems,  so  as  to  align  its  left  margin  with  the 

9  nurgb  of  subparagraph  (A)  of  section  3(dXl); 

10  (C)   in   subparagraph  (B),   by   striking  out 

11  "(B)"  and  all  that  foUows  trough  "(D  B"  and  in- 

12  sertmg  in  lieu  thereof  the  foUowing: 

13  "(BMi)  If'; 

14  (D)  by  realigning  clauses  (iii),  (iv),  and  (v)  of 

15  subparagraph  (B)  (as  amended  by  the  preceding 

16  provisions  of  this  Act)  two  ems  to  the  left,  so  as 

17  to  align  the  left  margin  of  each  cluise  with  the 

18  margin  of  subparagraph  (A)  (as  amended  by  sub- 

19  paragraph  (B)  of  this  paragraph); 

20  (E)  in  the  fourth  sentence  of  subparagraph 

21  (BKiv),  by  striking  out  ":  Promded,  That  the"  and 

22  inserting  ui  lieu  thereof  a  period  and  "The"; 

23  (F)  in  the  first  sentence  of  subparagraph 

24  (B)(v),  by  striking  out  "subsection  (cKlHD)  of  this 
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1  section"  and  insertiiig  in  lieu  thereof  "pangrqib 

2  (IKD)"; 

3  (G)   in   subparagraph   (C),   by   striking   out 

4  "SiHPtJPiBD  PBOCBDUSSB. — ";  and 

5  (U)  by  iudenting  all  of  subparagraph  (C)  two 

6  ems,  so  as  to  align  its  left  ourgin  with  the  margin 

7  of  subparagraph  (A)  (as  amended  by  subparagr^>h 

8  (B)  of  this  paragraph); 

9  (6)  in  subsection  (cK7))  by  spiking  out  "subsection 

10  (cK5)  of  this  section"  each  place  it  q)pears  and  insert- 

11  ing  in  Ueu  thereof  "paragraph  (5)"; 

12  (7)  in  the  second  sentence  of  subsection  (cKTKA), 

13  by  striking  out  ":  Prodded,  That  if'  and  inserting  in 

14  lieu  thereof  a  period  and  "If; 

15  (8)  in  subsection  (dKlKA)— 

16  (A)  in  the  first  sentence,  by  striking  out  ", 

17  provided  that  if'  and  inserting  in  lieu  thereof  a 

18  period  and  "If';  and 

19  (B)  in  the  last  sentence,  by  striking  out  ": 

20  Promded,  however.  That  the"  and  inserting  in  lieu 

21  tfiereof  a  period  and  "The"; 

22  (9)  in  subsection  (^IMCKii),  by  striking  out  the 

23  last  sentence  and  inserting  in  lieu  thereof  Uie  following 

24  new  sentence:  "Any  such  regulation  shall  be  reviewa- 

25  ble  in  accordance  with  section  16(e).";  and 

HB  2463  IH IS 
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1  (10)  in  Bubseclioii  (0(2),  by  Btriking  out  ":  Promd- 

2  ed.  That  as"  and  inserting  in  lieu  thereof  a.  period  and 

3  "As". 

4  (c)  Section  4.^SectiDn  4(aXl)  (7  U.S.C.  136b{a)(l))  is 

5  amended — 

6  (1)  by  striking  out  ":  Prtmded,  That  such"  and 

7  inserting  in  lieu  thereof  a  period  and  "Such";  and 

8  (2)  by  striking  out  ":  Prmided,  however,  That 

9  the"  and  inserting  in  lieu  thereof  a  period  and  "The". 

10  (d)  Section  5. — The  last  sentence  of  section  5(g)  (7 

11  U.S.C.  136c(g))  is  amended  by  striking  out  ":  Prooided,  That 

12  such"  and  inserting  m  lieu  thereof  a  period  and  "Such". 

IS  (e)    Section    6.— Section    6    (7    U.S.C.    136d)    is 

14  amended — 

15  (1)  in  subsection  <c),  by  striking  out  '^Agency" 

16  each  place  it  appears  and  inserting  in  lieu  thereof  "Ad- 

17  ministrator"; 

18  (2)  in  subsection  (cKl).  by  miming  into  the  second 

19  sentence  the  undesignated  paragraph  in  that  subaec- 

20  tion; 

21  (3)  in  the  second  sentence  of  subsection  (cK3) — 

22  (A)  by  striking  out  "(i)"  and  inserting  in  lieu 

23  thereof  "(A)";  and 

24  (B)  by  striking  out  "Gi)"  and  inserting  in  lieu 

25  thereof  "(B)";  and 
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1  <4)  in  the  second  sentence  of  Bubsecdon  (eK2),  by 

2  striking  out  ":  Provided,  That  the"  snd  inserting  in 

3  lieu  thereof  a  period  and  "The". 

4  (0  Sbction  10.— Section  10(d)  (7  U.8.C.  136b(d))  is 

5  amended — 

6  U)  in  paragraph  (1) — 

7  (A)  by  striking  out  ":  Promded,  That  the" 

8  and  inserting  in  lieu  thereof  a  period  and  "The"; 

9  and 

10  (B)  by  striking  out  ":  Pnmded  further.  That 

11  this"  and  inserting  in  lieu  thereof  a  period  and 

12  "This";  and 

13  (2)  in  the  second  sentence  of  paragraph  (3),  by 

14  striking  out  ":  Promded,  That  where"  and  inserting  in 

15  lieu  thereof  a  period  and  "Where". 

16  (g)    Section    12.— Section     12{aK2)(F)    (7    U.S.C. 

17  136j(a)(2)(F))  is  amended  by  striking  out  ":  Provided,  That 

18  it"  and  inserting  in  lieu  thereof  a  period  and  "It". 

19  (h)   Section    13.— Section    13   (7   U.8.C.    136k)   is 

20  amended — 

21  (1)  in  subsection  (b),  by  moving  the  last  s 

22  in  paragraph  (3)  after  such  paragraph  as  a  full  i 

23  sentence;  and 
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1  (2)  in  the  first  sentence  of  subsection  (c),  by  stril- 

2  ing  out  ":  Provided,  That  upon"  and  uueoting  in  lieu 

3  thereof  a  period  and  "On". 

4  a)  Section  15.— Section  15(a)  (7  U.S;C.  136m(a))  is 

5  amended  by  striking  out  "(i)"  and  "(ii)". 

6  (j)  Section  16.— Subsection  (a)  of  section  16  <7  U.S.C. 

7  136n)  is  amended  to  read  as  follows: 

8  "(a)  DiBTBiCT  COUBT  REVIEW. — Except  as  otherwise 

9  provided  in  this  Act,  the  refusal  t4  the  Administrator  to 

10  cancel  or  suspend  a  registration  or  to  change  a  classification 

1 1  not  following  a  hearing  and  other  find  actions  of  the  Admin- 

12  istrator  not  committed  to  the  discretion  of  the  Administrator 

13  by  law  are  judicially  reviewable  by  the  dlBtrict  courts  of  the 

14  United  States.". 

15  (k)  Section  17.— Section  17(c)  (7  U.S.G.  136o(c))  is 

16  amended — 

17  (1)  by  striking  out  ":  Provided,  That  the"  and  in- 
18'  serting  in  lieu  thereof  a  period  and  "The";  and 

19  (2)  by  striking  out  ":  And  premded  further,  That 

20  all"  and  inserting  in  lieu  thereof  a  period  and  "All". 

21  a)    Section    18.— Section    18  (7   U.S.C.    136p)   is 

22  amended — 

23  (1)  in  the  heading,  by  inserting  "AND  STATE" 

24  after  "FEDERAL";  and 
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1  (2)  1^  nimnag  in  the  second  Mtntence  ifter  the 

2  firtt  sentence. 

3  (m)  Section  19.— Section  19(a)  (7  U.S.C.  136q(4)  u 

4  amended  by  striking  out  "canceled  under  seetion  6(c)"  and 

5  inserting  in  lieu  thereof  "suspended  under  section  6(c)  and 

6  canceled". 

7  (n)   Section    21.— Section   21    (7   U.S.C.    136s)    is 

8  amended — 

9  <1)  in  subsection  (a),  by  inserting  "Sbcbbtabt  of 

10  AoBicuLTUBB. — "  after  the  subsection  designation; 

11  (2)  in  subsection  (b),  by  inserting  "Views. — " 

12  after  the  subsection  designation;  and 

13  (3)  in  subsection  (c),  by  inserting  "Noticb. — " 

14  after  the  subsection  designation. 

15  (o)   Sbotion   24.— Section   24   (7   U.S.C.    136v)  u 

16  amended — 

17  (1)  in  subsection  (b),  by  inserting  "Unifobmi- 

18  TT. — "  after  the  subsectitm  designation;  and 

19  (2)  in  subsection  (c) — 

30  (A)  by  striking  out  "(cKD  A"  and  inserting 

21  in  lieu  thereof  the  following: 

22  "(c)  Additional  Uses. — 

23  "(1)  A";  and 

34  (B)  by  indenting  each  paragr^^  two  ems,  so 

85  as  to  align  the  left  maipn  of  each  pangrs^  with 

HK  Mes  m — 14 
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1  the  margin  of  paragraph  (4)  of  section  25  (as 

2  added  by  sectioD  810  of  this  Act). 

3  (p)   Section   26.— Section   25  <7   U.S.O.    136w)  is 

4  amended — 

6  (1)  in  subsection  (^ — 

6  (A)  by  striking  out  "(aKD  Regulations. — 

7  The"  and  inserting  in  lieu  thereof  the  following: 

8  "(a)  In  Oenbbal. — 

9  "(1)  Rboui^tions.— The"; 

10  (B)  by  indenting  all  erf  paragTiq>h8  (1)  and  (3) 

11  two  ems,  BD  as  to  align  the  left  margin  of  each 

12  paragraph  with  the  ma^in  of  paragraph  (4)  of 

13  such  section  (as  added  by  section  810  of  this  Act); 

14  (O  in  paragraph  (2),  by  striking  out  "(2) 

15  Pbocbdu^. — "  and  inserting  in  lieu  thereof  the 

16  following: 

17  "(2)  Pbocbddbb. — "; 

18  (D)  by  indenting  each  subparagn^h  of  para- 

19  graph  (2)  two  ems,  so  as  to  align  the  left  mugin 

20  of  each  subparagraph  with  the  margin  of  subpara- 

21  gr^ih  (A)  <rf  section  26(t)(l)  (as  added  by  section 

22  815  of  this  Act); 

23  (E)  in  paragraph  (2)—     , 

34  (0  in  subparagrapb  (A),  by  striking  out 

25  'TbOPOBBD  BBQUIiA.TION». — "; 
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e>i.ii*ii«»i|iaMTaa-g  — 

t 

'IteAi.  mnctAnon.—"; 

"PvnKArtOK    Of    THE    PBDBUl,    BTCUI- 

TU.— ";  ud 

H  (F)  b  fangnfih  (3),  by  atrikiiig  oat  "Cmn- 

tf  niitl«  on  Agruniltare  ind  ForeatiT"  and  iiuertiiig 

W  in  limi  thereof  "Committee  on  A^griculture,  Nutri- 

1 1  turn,  and  ForeitiT";  and 

I  a  (a)  in  the  leoond  senteaoe  -trf  mbaeotion  (e),  by 

ID  itriking  out  ";  Pnwided,  That  whenever"  and  insertin; 

14  in  lieu  thereof  a  period  and  "Whenever". 

lA  (q)  8II0T10N  ae.— Section  26  (7  U.S.C.   136w-l)  ia 

10  amended— 

17  (1)  in  lubseotion  (a),  by  inaerting  "In  Gbhek- 

IH  At»— "  after  the  nibaeetkm  designatkm; 

ID  (a)  in  aubseetioD  (aXD,  by  striking  out  ";  Pnoii- 

at>  m(  That  the"  and  inserting  in  lieu  diereof  ".  taeeft 

ai  that  the": 

aa  (S)   in   sttbeectMM   ^   by   inaertkf   "^wsal 

as  Rri4ttu— "  aftw  te  luheewioa  faiga>tioa,  and 

M  \Ai  im  iwUeciion  tiX  by  > 

»  wia,— " 
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1  (r)  Section  27.— Section  27  (7  U.S.C.  136w-2)  is 

2  amended — ' 

3  (1)  in  subsection  (a),  by  inserting  "Rbfebbal. — " 

4  after  the  'subsection  designation; 

5  (2)  in  subsection  '(b),  by  inserting  "Notice. — " 

6  after  the  subsection  designation;  and 

7  (3)  in  subsection  (c),  by  inserting  "Constbvc- 

8  TION. — "  after  the  subsection  designation. 

9  (s)  Redbsionation  of  Sections  3A  and  4. — 

10  (1)  Redbsionation  of  section  4  as  section 

11  11. 

12  (A)    In    genebal.— Section   4    (7    U.S.C. 

13  136b)  (as  amended  by  the  preceding  provisions  of 

14  tiiis  Act)  is  redesignated  as  section  11  (as  amend- 

15  ed  by  section  601(cK2)). 

16  (B)  CoNTOBHiNO  AHENDBfENTS. — Sections 

17  2(e)(3)  (as  amended  by  section  601(a)(1)  of  lliis 

18  Act),  5(f),  19(e)(2)  (as  added  by  section  818(a)  of 

19  this  Act),  23(a)(1)(C)  (as  amended  by  section  804 

20  of  this  Act),  25(fKl)(B)  (as  added  by  section  815 

21  of  this  Act),  and  26(b)  are  each  amended  by  strik- 

22  ing  out  "section  4"  and  inserting  in  lieu  thereof 

23  "section  11". 

24  (2)  Bedesionation  op  section  8a  as  sec- 

25  TION  4. 
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1  (A)  In  oenbkal. — Sectdon  3A  (as  added  by 

2  section  lOfKa)  of  this  Act)  is  redesignated  as  sec- 

3  ti0D4. 

4  (B)    CONFOBMINO    AUENDUENTS. — SeCtioiU 

5  6(g^2)  (as  added  by  section  305(a)  of  this  Act). 

6  12(a)(2HJ)  (as  antended  by  section  808(aX2)(6)  of 

7  this  Act),  24(a)(2)(A)(ii)  (as  amended  by  section 

8  801(a)  of  this  Act),  and  section  408(p)(3)  of  the 

9  Federal  Food,  Drug,  and  Cosmetic  Act  (as  added 

10  by  section  820  of  this  Act)  are  each  amended  by 

11  striking  out  "3A"  and  inserting  in  Heu  thereof 

12  "4". 

13  SEC  MS.  TABLE  OF  CONTENTS  AMENDMENTS. 

14  Subsection  (b)  of  section  1  (7  U.S.C.  prec.  121)  is 

15  amended  to  read  as  follows: 

16  "(b)  Table  of  Contents. — 

"SectioD  1.  Shon  title  utd  t«l>l«  of  eontniu. 

"W  Short  title. 

-ft)  Table  or  eontenu. 
"See.  2.  DeGnitiaiu. 

"(e)  Active  in 

"(b)  Adminiitrilar. 

"(e)  Adiillsrated. 

"(d)  AninuU. 

"(e)  ApplicMor. 


"(3)  ?rn»U  kpplicUar. 
"(3)  Certified  applieuor. 
"(4)  Under  tbe  di 

"«)  DefoliMt. 

"(f)D«neGMit 

"(h)  Device. 

"(a  Dittriet  court. 

"(j)  EnviroDmeDt. 

"00  Fungui. 

"(I)  Immhieal  tuuid. 
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"(id)  Inert  ingredieiit, 
"(a)  IupvdiaDt  itatansBt 

"(D)l0M)Ct 

"(p)  Libd  ud  Ubelhig. 


"(t1  Ptut  nigulAIar. 

"(w)  Pinducer  md  produce. 

"bd  Protect  bedtb  ud  the  ei 

"(j'l  Btgiitrut. 

"(i)  KaginrUiiui. 

"(u)  State. 

"(bb)  Unrauouble  kdvene  eOeeti  on  the  eaviramiwnt. 

"(ec)  Wind. 

"(dd)  EnabluhnwDt. 

"(ee)  To  UM  my  regiitered  peiticide  in  n  mumer  iaconnitenl  w 

"(B)  OutfUnding  dUt  requirement. 

"(1)  In  gmenl. 

"(3)  Facum. 
"(gg)  AndmicrolHa]. 
"flih)  Peiticida  teKing  funhtf . 
"fn)  Importing  country. 
"W  Pesticide  deiler, 

"(1)  In  general. 

"(a)  Exception. 
"(U)  To  diilribute  oi  mU. 
"an  Drinking  wiler  well, 
"{mm)  Oround  vitlvr. 
"(nn)  Oround  water  sampling  point, 
"(no)  Potential  aourcFB  of  drinking  water, 
"(pp)  Re  liable  anajylical  data, 
"(qq)  Oround  water  rendue  guidance  level. 
"(rr)  O      ■ 


"ft)  B 

"(e)  Procedure  for  regiitration. 

"(1)  Statement  required. 
"(S)  Data  in  nipporl  of  regiitration. 
"(3)  Time  (or  aedng  with  reipect  to  ■pplieatiim. 
"(4)  Notice  of  application. 
"(S)  ApprOTil  of  regiitiatiDn. 
"(S)  Denial  o( 
■■m  Regi!lral 
"(8)  Publif  interim  sdminislnuve  reww, 
"(9)  Preregialration  uettl  lo  data, 
"(d)  CIsSBiTtcatiun  of  pesticides. 

"(1)  ClassifiealiDn  (or  )ceneral  uw,  reitricted  un,  or  both. 

"(2)  Change  in  cUnfication. 

"(3)  Change  in  dailification  frran  reatricted  UM  to  general  uae. 
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"(3)  BegiitntioD  dM  i  Meam. 
"&)  Anthony  lo  eaoinh  other  Fadanl  tgeaaet. 
ii  Pnnrily  list  v\i  it-tt  requuemenu  for  inert  iagre&Ui. 
"(1)  EitaUuhmenl  of  UR. 


"(S)  Siupennoiu  ud  peulliM, 
"(c)  BeniiitrUion  phUM. 
"<d)  Ph»«  OM. 

"(1)  Pnorilf  tor  ra 


"(1)  In  genen]. 
"(3)  Notice  a(  in 
"l»  Hiuii 
"(4)  Time  periodi. 


0  Fhue  three. 

"(1)  InfonnatioD  ibo 
"(2>  Time  periodi. 


"if)  Fhue  Uxi. 

"(1)  Independent  review  end  identiflutian  of  outH 

"(S)  Time  periodi. 
"(b)  Fhue  five. 

"(1)  Dita  review. 

"(S)  BeregiitntioD  ud  other  actiana. 


"(3)  Feei  for  other  peilicide  active  ingredienti. 

"(4)  Reduction  or  waiver  t£  (eei  for  minor  u*e  and  other  peitiiadei. 

"(5)  Other  I«i. 


"(U  ExemptJon  of  certain  regiilnuiti. 
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"(1)  KsrcgiitratioD  fund. 

"(1)  EtUbliitunent. 

"(!)  Source  tui  um. 

"(3)  Unuied  fundi. 

■'«1  A 
"(m)  Judicial  n 
"Sec.  5.  Eipcrimenlal  um  permiU. 

"(■)  iRtUUICfl. 

"(b)  Tcmpomy  tolerance  lerel. 
"(c)  Uk  UDder  pennH, 


"(0  8uie  ianunee  U  permiU. 

"(g)  Eiemplion  for  igricullnnl  rewareli  igencJei. 


"(*)  Cencellktion  ifler  live  yean. 

"(b)  Ctocellatioa  and  change  in  claiiiSeation  or  labeli. 

"(1)  Motioe  of  cancellation  or  change  in  clauifKa&ia. 

"(2)  Hearing. 


"(3)  E 

"(3)  E 

"(4)  Judidal  review. 
"(d)  Public  hearinft. 
"(e)  Cuodilional  regiatratiaii. 
"(0  Heuing  procBdunig  iflnr  public  inlerim  admnliltntiTe 

"(I)  Ooneral  rule. 

"(S)  Kequeit  (or  hearing. 

"(3)  Procedure!. 
"(g)  Oeneral  prorinoni. 

"(1)  VohinUi;  ci 


"(3)  Eiiiting  Koeki. 

"(4)  Additioiul  infonnatioa. 
"(h)  Suapenaion  and  cancellation  o(  rsgiatratioa  baaed  on  hlae  or  invalid  data. 

"(1)  Nolice- 

"(2)  InvaUd  data. 

"(3)  Falie  dau. 

"(4)  Hearing. 
"(i)  Notice  Im  atored  peiticidei  with  canceled  or  tgip«Dded  refiaCnlMg*. 
"(j)  Judkial  remew. 
"Sec.  T,  Ragiitradoo  td  eatiMiiluiieiita. 
"(a)  BequireroenM. 
"(b)  RegialratMm. 
"le)  Infonnalion  required. 
"(d)  Conlidential  reeorda  an 
"(e)  Fablic  right  to  know. 

"(I)  Fact  aheeta. 

"(3)  ContenU. 

"(3)  Keport*. 

"(4)  Public  avulabilitT. 
"(0  Information  requeita. 


,y  Google 


"8k.  8.  Banrdi. 

"(il  Antkoritj  10  nquin  ivcotdi. 

"(I)  In  geMnL 

"(3)  Rcuil  diiuibuikin  or  nla. 
"lb)  Undutioni. 
"(e)  SoGcinJi  irf  ippliuton. 

"(1)  CODunsrciil  applicalorB. 

■■(a)  Priviw  applicsiors 
"(d)  Renirdi  of  pcMkida  dealen. 

"(1>  In  gcnsnl. 

"(S)  Cortoito. 

"(S)Duimlna. 
"(g)Ai»Bn. 

"(1)  Emph^aM,  cnitiRDara,  ud  —"r**'™"'' 

"(3)  8UU  ftgencirs. 

"Bac.  9.  Impacbni  of  oUUiihmenti,  ate. 
"Ui  AuUwri^  to  ontar,  inipaet,  asd  oop;. 
"(b)  WairaDla. 
"(c)  BoleraaaMiL 

"(I)  Cartificatiaa  of  lacU  to  Attonia;  OaoanL 


c.  10.  PiMecliM  qI  tnde  aacrati  aod  otbar  mformUioa. 

"(a)  In  lonanl. 
"(b)  IKaekauni. 


"(0  Panahj  lot  diaetoaan  bj  Fadoral  amplojeaa. 
"(g)  Diackiaura  lo  lonign  and  mnllinatian*]  paatidda  pradDoan. 
"(h)  Dtl«  ibKlaiurs  to  Staia. 
"(1)  In  pMral. 


"(S)  R«quirMt  ditclonire. 
E.  11.  Uae  of  rgiiricted  um  peaucidei;  certified  applicaton. 
"(a)  ^rtilicilion  procedure. 
"(1)  FodaraJ  Mnifiotioii. 


"(c)  Inatnielioa  in  integrtud  pMI  m 
"(d)  Uaa  b;  ooaunenitJ  m6t» 

"(1)  In  goDonl. 

"(S)  Certified  commercial  n 

"(8)  Regiilered  cominercia]  applteatoci. 
"M  Uae  by  priv»i«  »ppliciio™. 

"(1)  Id  gfner«l. 

'W  Certified  privai 

"(8)8. 
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"(3)  RwcrtilicUioii. 
"(41  Reri^it'>>>vii' 
"(f)  Training  mUerial. 


"(h)  ICiiiimini  lUndardi  lor  tnincn  tmd  trMaiag  ptognuni. 
"(1)  Training  of  commNcin]  applicatan. 

"(3)  Training  of  privile  ^pliodon. 
"&  PrivkMl;  idminiiUred  (raining  progTuni. 
"(j)  Enforcemsnt  oElicer  tnining. 
"00  SeparaU  Mndtrdi. 
"0)  DcfinitioD  of  Suta  agsncy. 
"See.  12.  Unlkwful  icti. 
"(■)  In  general. 


"(e)  Act!  ol  officen,  igenU,  etc. 
"See.  13.  Slop  ule,  um,  remoTtI,  utd  Miwre. 
"M  Slop  nle,  elc.  orden. 
"lb)  Seiiure, 

"(e)  Diiponlton  iflar  oondemutiDii. 
"(d)  Court  eotU,  sle. 
"See.  14.  Peultiei. 
"Ul  Civi)  penailiei. 
"<1)  Id  genenl. 
"(S)  Priiati  ^ipdiettor. 
"(3)  Hwring. 
"(4)  Detennination  nl  penaltj. 

»  to  Attanuj  QcnanL 


"(b)  Criminal  ponlliei. 

"(1)  Id  general. 

"(3)  Privete  milieUor. 

"(3)  Dildoiura  of  infamwtiiin. 
"Sec.  19.  lodenmiliet. 
"(t)  Requinmenl. 
"(b)  Amount  of  payment 

"(1)  In  general. 

"(3)  Special  rule. 


"(1)  Baporti. 

"(3)  AppTDprinliaii  required. 
"Sec.  16.  AdmiidBtratiie  prooedure:  judicial  review. 
"(ij  Kitrkt  court  review. 
"(b)  Beview  by  Court  of  Appeal*. 


"(d)  Notice  of  judgmenli. 
"(e)  Beview  of  reguladooi. 

"(I)  In  general. 

"(3)  Judicial  review. 

"(3)  SU;a. 

"(4)  Definition  of  agricultunl  predaeer. 
"Sec.  IT.  Imperlt  and  eKporti, 
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t)  PaiticidM  tai  dsvini  iniended  lor  «ipnt 


"(1)  luiuaM. 

"(2}  Coatenu. 
"(c)  Import&tton  ul  perticidei  uid  devicvi. 
"(d)  Coap«r>[kni  in  intenudoiul  eflnrta. 

"(C)  RcfUlUJMU. 

"Sec.  IB.  EiemptiDii  d[  Fedenl  ud  Sutc  agCDo 
"Sec.  IB.  KtpoMl  ud  tr 


"(b)  Advice  to  BecnUiy  <d  Tnntportuion. 
"(c)  Frovinoiu  (or  amued  qiuntitiei. 
"(d)  CoDUiser  daiign. 
"(1)  ProceduTsi. 


"(2)  C 
"(0  Fetticide  conUiner  itudy. 

"(1)  Stud;. 

"(2)BeFOTt. 
"Sec.  30.  Bewarch  ud  moniloriiig. 
"(k)  Reeeardi. 

"(b)  NiUoml  momloring  pl*D. 
"(c)  Uaniuring. 
"Sec.  21.  Solidtation  of  ec 

"M  Saemaij  <A  Agriculiure. 
"(b)  Vimn. 
"(c)  Notice. 
"Sec.  22.  DelegBiion  and  coopgnliOD. 
"(>)  Delegitkn. 
"(b)  OwpentiaB. 
"(c)  E((mi  on  ceruin  other  lawi. 

"(I)  In  geiHin]. 

"(2)  Coordinatian. 
"Sec.  23.  StUe  cooperstion,  *id.  end  tnining. 
"(*)  CooperttiTe  »greenieiil>. 

"(1)  Puipow. 

"(2)  Autbonution  (or  ■ppropriUioM. 
"(b)  Contracta  for  Minmg. 
"(c)  InfonnUioD  tuA  education. 
"Sec.  24.  Autboritir  o(  Sulu. 
"(l)  State  regulation. 

"(1)  In  Oeneral. 

"(3)  HouH  01 
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"(3)0 

"(4)  Coagtetnatal  rariiw  of  ngaiUima. 
"<b)  Eierapiion  of  peiticidea, 
"(e)  Othfr  auihoHiy, 
"<cD  Scientific  advisory  pUML 
"(b)  Pimt  review, 
"(n  Worker  bedtb  *Dd  -btj. 


"(S)  Beport  on  regulatknu. 
"(4}  Cop;  of  ragulatKuu. 
~^'8«e.  S6.  Sum  pimuij  mSonttaeM  n 


"(e)  C 
"Sec.  28.  Idenlifiotian  o(  peiU;  cooperation  with  Dtputmant  of  Afrieulture'l 

"Sm.  29.  Antiiul  report. 

"8«,  30.  Sevmbility. 

"Sec.  31.  nntection  of  ground  water. 
"(a)  Le&ching  poLcntiaJ. 

"(1)  Criteria. 

"(2)  Infonnalioii. 

"(3)  Detenninatioii  of  potenlial  to  leach. 

"(4)  Determination  of  neceaiit;  for  monitoriiig 
"(b)  Honitoring. 

"(1)  Bequirement  for  monitoring. 

"(2)  Judicial  review. 
"(c)  Notification. 

"(1)  Bequirement. 

"(2)  Content  of  report. 
"(d)  Review  for  further  action. 
"(e)  Regiatration  amendmenli. 

"(U  Bequirement. 

"(2)  ConnilUlion. 

"(3)  Reaionable  likelihood. 

"(4)  Scope  of  amendmenti. 

"(9)  EHectiTMieu  unendmeDta. 

"(6)  Procedure!. 
"(I)  Sle-ipecific  r«iponie. 

"(1)  Bequirement. 

"(2)  Action  i)f  the  Ad 

"(3)  Judicia 
"(g)  Information 
"(h)  Teclinieal  at 
"(i)  Special  revie 
"(j)  Site  apecific 
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"(1)  Avaikbililj  d[  inftmiutian. 
"(S)  Eiufaluhment  of  Council. 
"(3}  Coniideration  by  AdminiMnlar. 
"ft)  Effect  on  other  provUionj. 
"Sec.  32.  Autlwriution  for  ■pproprulimu.". 

1  TITLE  X— EFFECTIVE  DATE 

2  SEC.  1001.  EPPECnVE  DATE. 

3  Except  as  otherwise  provided  in  this  Act,  the  amend- 

4  ments  made  b;  this  Act  shall  take  effect  on  the  expiration  of 

5  60  days  after  the  date  of  enactment  of  this  Act. 
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ROLE  OF  LOCAL  GOVERNMENTS  IN  THE 
REGULATION  OF  PESTICIDES 


TUESDAY,  JUNE  16,  1987 

HouBE  OF  Repkesentativbs, 
Subcommittee  on  Department  Operations, 

Research,  and  Foreign  Aoricultube, 

committke  on  aobicultukb, 

Washutgton,  DC 
The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room 
1300,  Longworth  House  (Mlice  Building,  Hon.  George  E.  Brown,  Jr. 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Glickman,  Stenholm,  Hatcher,  Roberts, 
ColemaD,  Gunderson,  and  Grandy. 

Staff  present:  Charles  R.  Rawls,  associate  counsel;  John  E. 
H^an,  minority  counsel;  Glenda  L.  Temple,  clerk;  William  A. 
Stiles,  Jr.,  Timothy  J.  Galvin,  James  A.  Davis,  and  John  J.  Aguirre. 

OPENING  STATEMENT  OF  HON.  GEORGE  E.  BROWN,  JR,  A  REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  CAUFORNIA 
Mr.  Brown.  The  subcommittee  will  come  to  order. 
Today  we  are  continuing  our  inquiry  into  pesticides  and  their  use 
with  a  hearing  on  the  role  of  local  governments  in  this  area.  These 
hearings  have  come  about  because  of  the  tireless  effort  of  our  col- 
league. Congressman  Steny  Hoyer,  who  has  pursued  this  issue  for 
the  last  few  yeare. 

One  of  the  m^or  areas  where  this  issue  is  being  debated  is  in 
Mr.  Hoyer's  district,  find  his  State  of  Maryland  is  deeply  involved 
in  finding  a  solution  to  the  matter. 

The  legal  authority  of  the  substate  jurisdiction  to  be  involved  in 
determining  the  use  of  pesticides  within  a  given  city  or  country  is  a 
very  complicated  one. 

Does  a  requirement  for  property  which  been  sprayed  constitute  a 
restriction  on  the  use  of  pesticide?  „„,„ 

Do  cities  and  counties  have  authority  under  FIFRA  to  get  in- 
volved, or  are  they  effectively  preempted? 

Does  the  Federal  Government  have  any  right  in  determining  the 
roles  of  thousands  of  sub-state  jurisdictions  or  is  this  a  task  better 
left  to  the  states? 

These  and  many  other  questions  will  be  examined  during  the 
hearing  this  morning,  and  we  hope  to  move  our  understanding  of 
the  issue  further  along  in  the  process. 

For  this  purpose  we  have  scheduled  testimony  from  Congressman 

Hoyer,  who  is  involved  in  another  meeting  at  the  present  time  and 
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espects  to  be  here  a  little  later.  When  he  does  appear,  of  course,  we 
will  recognize  him  for  whatever  statement  that  he  wishes  to  make. 

But  the  full  text  of  his  statement  will  appeeir  in  the  record. 

[The  prepared  statement  of  Mr.  Hoyer  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  We  also  have  a  number  of  other  very  responsible 
people  who  have  been  involved  in  this  issue  area  for  some  time, 
who  have  a  substantial  contribution  to  make  to  our  hearing. 

However,  because  of  the  problems  of  time  we  are  going  to  call 
these  witnesses  eis  a  panel  in  the  hopes  that  we  can  expedite  the 
process  a  little  bit  and  would  urge  that  they  try  and  confine  their 
remarks  to  5  minutes,  if  possible.  We  will  try  to  be  flexible  in  this. 
With  their  full  statements,  of  course,  to  appear  in  the  record  for 
further  anedysis  by  the  subcommittee. 

So  at  this  time,  I  would  like  to  call  on  our  first  panel  of  witnesses 
which  includes  Mr.  Jay  Feldman,  national  cooniinator.  National 
Coalition  Against  the  Misuse  of  Pesticides;  Mrs.  Maijorie  Smigel, 
chairperson,  ecolt^y  subcommittee  on  pesticides,  Springfield 
Garden  Club  of  Montgomery  County,  Maryland;  Honorable  John 
Drew,  councilman,  office  of  the  city  council,  City  of  St.  Paul,  Min- 
nesota; Mrs.  Virginia  Gcula  Bird,  conservation  chair,  Sierra  Club, 
Patuxent  Group  on  Behalf  of  Sierra  Club  Potomac  Chapter  and  the 
Patuxent  Group;  Mr.  David  Sobers,  chief.  Division  of  Environmen- 
tal Planning  and  Monitoring,  Montgomery  County  Govemmrait, 
Rockville,  Maryland,  representing  Sidney  Kramer,  counly  execu- 
tive, Montgomery  County;  and  Mr.  Stewart  McKenzie,  l^islative 
auEdyst  for  the  environment,  Montgomery  County  Council,  Rock- 
ville, Maryland,  representing  Rose  Crenca,  president,  Montgomary 
County  Council. 

WhUe  you  are  getting  settled,  I  will  ask  our  distinguished  rank- 
ing minority  member,  Congressman  Pat  Roberts,  if  he  has  any 
opening  remEU-ks? 

Mr.  Roberts.  Yes,  Mr.  Chairman,  I  would  ask  your  permission  to 
have  my  prepared  statement  appear  in  the  record  in  full  at  this 
time,  and  I  will  summarize  in  the  interest  of  time. 

Mr.  Brown.  Without  objection. 

OPENING  STATEMENT  OF  HON.  PAT  ROBERTS,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  KANSAS 

Mr.  RoBEETS.  I  am  looking  forward  to  hearing  from  our  col- 
league, Mr.  Hover,  and  also  from  the  panel. 

I  want  to  welcome  all  members  of  the  panel.  I  want  to  commend 
you,  Mr.  Chairman,  for  the  job  of  really  trying  to  organize  a  bal- 
zmced  and  comprehensive  hearing  on  this  very  difficult  subject. 

I  don't  think  there  is  any  question  that  the  commercial  applica- 
tion of  pesticides  on  our  trees  and  lawns  within  the  confines  ot  our 
homes  really  constitutes  a  very,  very  visible  aspect  of  pesticide  ac- 
tivity. 

This  is  a  very  visible  industry  and  these  commercial  ajmlicatois 
really  tend  to  be  the  lightning  rod  for  all  the  r^ulatory  impulses 
of  all  levels  of  government.  Unfortunately,  these  two  conditions  of 
high  visibility  and  eeisy  targets  for  r^ulation  can  sometimes  lead 
to  a  very  confusing  problem. 
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My  experience  with  FIFRA,  and  particularly  the  issue  of  pesti- 
cide residues  in  food,  is  that  the  American  public  certainly  wants 
their  Government  to  regulate  pesticides  in  a  very  a^ressive,  effi- 
cient, and  also  a  credible  manner. 

I  think  the  most  destructive  element  today  that  works  against 
this  kind  of  credible  regulation  is  patchwork  kinds  of  reflations. 
The  public  actually  recognizes  that  a  pesticide  practice  is  prohibit- 
ed on  the  other  side  of  some  invisible  boundary  in  terms  of  politics, 
but  not  on  their  side,  they  wonder  if  they  are  safe. 

So  in  the  interest  of  the  public  it  may  become  apparent  that  for 
every  boundary  that  is  crossed  on  the  way  to  work  in  the  morning, 
there  may  be  an  equally  distinct  set  of  pesticide  r^ulatioos  for 
that  jurisdiction.  That  just  doesn't  simply  make  any  sense. 

So  I  think  without  question,  some  specietl  local  conditions  and 
needs  may  warrant  special  pesticide  r^ulatory  considerations,  but 
as  a  matter  of  an  effective  regulation,  we  should  really  try  to  con- 
centrate our  efforts  and  avoid  the  patchwork  problem  that  I  think 
we  have  today. 

With  that,  Mr.  Chairman,  I  will  yield  back  and  look  forward  to 
the  test  of  the  panel  members. 

Mr.  Brown.  Thank  you  very  much,  Mr.  Roberts. 

I  will  say  that  the  example  of  patchwork  legislation  is  not  unique 
to  the  pesticide  industry.  We  have  that  all  over  the  country  for 
many  less  important  areas,  I  might  say.  As  a  person  who  again  in 
local  government  it  was  alwa^  great  frustration  to  me  to  find  that 
every  local  government  had  a  different  set  of  building  codes,  and 
the  building  industry  was  not  too  happy  with  that  but  they  learned 
to  live  with  it  over  a  period  of  time. 

Nevertheless,  the  move  towards  uniformity  in  such  things  as 
building  codes  and  pesticide  legislation  is  useful  and  protects  the 
public  health,  where  it  can  be  done  without  any  relinquishment  of 
our  responsibility  to  be  effective  in  regulation. 

I  am  being  apologetic  here  this  morning  to  all  of  you  who  are 
witnesses,  because  I  recognize  the  importance  of  your  t^timony, 
but  I  think  if  you  don't,  I  will  tell  you.  We  have  had  several  yeeire 
of  hefuings  on  this  bill,  Emd  we  are  not  seeking  to  go  de  novo  on 
every  issue  involved  in  this. 

We  will  mEike  every  group  that  is  involved  in  this  bill  unhappy 
because  we  are  not  going  to  give  it  as  much  time  as  they  want.  I 
hope  that  you  will  not  feel  too  frustrated  as  a  result  of  that. 

The  entire  agricultural  industry  of  this  country  is  probably  going 
to  get  less  time  than  you  have,  for  instance,  and  I  hope  you  will 
understfmd  that. 

With  that  caveat,  and  realizing  that  we  will  accept  Mr.  Hoyer 
when  he  appears,  can  we  ste^  with  the  list  I  read  banning  with 
Mr.  Feldman  of  the  National  Coalition  Against  the  Misuse  of  Pesti- 
cides. 

STATEMENT  OF  JAY  FELDMAN,  NATIONAL  COORDINATOR, 

NATIONAL  COALITION  AGAINST  IHE  MISUSE  OF  PESTICIDES 

Mr.  Feldman.  Than  you,  Mr.  Chairman,  and  Mr.  Roberts.  I  am 

Jay    Feldman,    national    coordinator   of  the    National    Coalition 
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Against  the  Misuse  of  Pesticides.  I  will  summarize  my  statement 
and  request  the  full  text  of  my  comments  be  included  in  the  record. 

Mr.  Brown.  Without  objection. 

Mr.  Feldman.  We  have  been  involved  in  this  issue  which  we  feel 
is  of  tremendous  importance  in  response  to  the  hazards  of  pesti- 
cides, and  local  groups  have  pushed  for  development  of  posting  and 
notification  requirements  accompanjdng  use,  standards  for  rights- 
of-way,  manfigement  along  road  sides  and  utility  lines  and  aerial 
spraying  restrictions. 

Clearly,  where  people  are  potentially  exposed  through  direct  ex- 
posure, by  drift  or  residues  on  treated  landscapes,  they  want  to  be 
able  to  take  appropriate  action  to  protect  their  health  and  the 
health  of  their  families. 

In  in  response  to  your  comments,  Mr.  Roberts,  which  I  appreci- 
ate hearing,  I  should  say  that  people  are  wondering  out  there 
whether  they  are  safe  from  pesticides  and  are  straggtiag  with  that 
issue  as  we  speeik  right  now. 

As  you  may  know,  the  statutory  language  of  the  Federal  law  0ov- 
emii^  pesticides,  FIFRA,  is  silent  on  the  matter  of  loced  authority. 
The  silence  together  with  the  legislative  industry  served  as  the 
basis  for  the  California  Supreme  Court  decision  back  in  1984,  the 
people  of  California  versus  Mendocino,  which  up  held  the  right  (k 
the  county  to  adopt  a  pesticide  ordinance  luid  rejected  the  minority 
view  that  FIFRA  preempts  local  authority. 

To  date,  all  but  one  court  that  has  looked  at  this  issue  has 
reached  decisions  solely  on  the  basis  of  local  authority  under  State 
statutes,  not  FIFRA.  However,  we  have  a  rulii^  out  of  the  U.S. 
District  Court  in  Baltimore  which  created  significant  confusion  and 
the  threat  of  more  law  suits. 

Given  that  confusion  and  threat  of  additional  law  suits,  we  be- 
lieve despite  agreements  that  have  been  reached  on  FIFRA  that 
this  is  a  critical  issue  that  must  be  addressed  and  clarified  by  Ccm- 
gress  in  the  reauthorization  period.  I  cite  the  case  in  Maryland  euid 
urge  you  to  take  a  close  look  at  that  case. 

We  don't  believe  we  are  here  today  to  debate  the  correct  inter- 
pretotion  of  existing  statutory  language  and  its  l^islative  history. 
We  are  here  because  the  legislation  or  the  litigation  and  rulings  in- 
terpreting congressional  action  have  thrown  tlie  matter  of  loced  au- 
thority into  question. 

We  believe  in  the  authority  of  local  political  suhdivisionB  of 
stetes  which  traditionally  and,  I  might  add,  by  constitutional  rela- 
tionships, have  been  invested  with  the  authority  to  establish  stand- 
£irds  to  protect  the  welfare  of  its  residents. 

You,  Mr.  Brown,  have  mentioned  building  codes.  As  you  know 
there  are  a  host  of  other  areas  of  regulation  of  localities  getting 
into  things  such  as  a  garbage  collection  and  licensii^  businesses 
and  a  long  list,  traffic  violations,  and  the  like. 

In  effect,  the  authority  invested  in  local  govemmente  is  a  fail- 
safe protection.  It  is  not  one  that  is  used  tremendously. 

We  have  cited  10  communities  across  the  country  that  have  used 
their  authority,  but  it  is  a  fail-safe  protection  that  enables  citizens 
to  protect  themselves  against  the  danger  of  toxic  pesticides  where 
the  Stete  and  Federal  Government  have  failed  to  do  so. 
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God  knows  you  are  aware  of  a  long  list  which  I  cite  in  the  testi- 
mony, of  inadequate  protection,  citations  includit^  the  National 
Academy  of  Sciences  reports,  numeroxis  GAO  reports,  a  study  back 
in  1982  by  your  own  staff  of  this  subcommittee  under  your  leader- 
^p,  Mr.  Brown,  pointing  out  the  inadequacies  in  protection. 

Yet  the  litigation  to  which  I  referred  is  very  costly  for  county 
governments  mvolved  and  others  that  seek  -protection  from  peeti* 
cides.  The  prospect  of  continue  litigation,  appeals,  and  otiier  action 
in  district  courts  is  a  real  impediment  to  action. 

While  FIFRA  establishes  national  standards,  we  would  argue 
they  are  terribly  weak  and  will  al:gue  tomorrow  are  terribly  weak. 
States  and  localities  may  and,  in  fact,  do  want  to  develop  higher 
standards  of  protection,  a  better  sense  about  the  potential  ha:»rds 
of  these  materials. 

So  long  as  pesticides  continue  to  be  used  it  is  vital  that  citizens 
retain  authority  through  their  elected  officials  to  promulgate  regu- 
lations regarding  exposure. 

Whether  the  route  of  exposure  from  a  golf  course  application  or 
playground  or  athletic  fields,  parka,  rights-of-way,  or  midoors  in  a 
public  buildings. 

I  will  conclude  with  two  basic  questions  that  people  are  asking 
out  there  in  the  real  world  as  it  were,  around  the  right-to-know 
question.  The  right^to-know  question,  I  think,  exemplifies  the 
larger  question  of  restricting  pesticide  use  vi»«-vis  aerial  appliciB- 
tion  and  drift. 

People  are  asking  basically  two  questions.  What  is  the  value  of 
right-to-know?  What  rights  do  I  have  to  know  what  the  potential 
hazards  of  pesticides  are  and  what  is  adequate  to  protect  me  and 
my  fiamily. 

Second,  communities  debating  adoption  of  these  ordineuices  ask 
the  question,  "What  scientific  data  is  available  on  pesticide  prod- 
ucts to  which  I  am  exposed  routinely?"  And  thus  given  what  is  and 
is  not  known,  what  rights  do  I  have  to  avoid  exposure  and  to  pro- 
tect my  families. 

The  basic  underlying  question  here  that  we  face  relates  to  the 
question  of  inadequate  healtii  and  safety  data  as  I  mentioned,  but 
also  relates  to  the  question  of  the  risk-benefit  standard  in  FIFRA. 
FIFRA  does  not  register  pesticides  euid  establish  safety  as  jrou 
know.  It  establishes  through  a  very  complicated  formula  of  risk 
and  benefits  the  fact  that  benefits  outweigh  risks. 

Well,  in  effect,  if  we  are  r^ulating  carcinogens  for  the  use  of 
controlling  weeds  on  urban  lawns,  what  rights  do  people  have  to 
suggest  that  in  effect  the  standard  safety  established  at  the  Federal 
Government  is  not  protective  enough.  The  confidence  we  as  lesi- 
dents,  business  people  and  regulators  have  placed  in  the  Govern- 
ment process  that  has  labeled  pesticide  products  is  not  well 
founded. 

It  is  not  enough  for  a  user  of  pesticide  products  to  espouse  confi- 
dence in  Em  EPA  process  that  has  been  documented  by  numerous 
agencies  as  having  inadequately  reviewed  the  health  and  safely  ef- 
fects of  chemicals  commonly  used  today. 

Thank  you. 

[The  prepared  statement  of  Mr.  Feldman  appears  at  the  conclu- 
sion of  the  hearing.] 
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Mr.  Brown.  Thank  you  venr  much,  Mr.  Feldman.  That  is  an  ex- 
tremely good  statement  and  I  have  gone  through  it  in  its  entirety 
and  I  am  going  to  recommend  that  every  member  of  the  subcom- 
mittee read  it  in  its  entirety  because  if  there  was  one  document 
that  would  give  us  a  good  quick  history  of  some  of  the  key  facts 
about  the  pesticide  regulations,  I  think  your  document  does  that. 

Mr.  Feldman.  Thank  you. 

Mr.  Brown.  Our  next  witness  will  be  Mrs.  Maijorie  Smigel,  of 
the  Springfield  Gfu-den  Club. 

STATEMENT  OF  HARJORIE  SMfGEL,  CHAIRPERSON.  ECOLOGY 
SUBCOMMITTEE  ON  PESTICIDES,  SPRINGFIELD  GARDEN  CLUB 
OF  MONTGOMERY  COUNTY,  MD 

Ms.  Shigsl.  Thank  you,  Mr.  ChairmEm.  and  members  of  the  sub- 
committee. I  am  Maijorie  Smigel,  chairperson  of  the  Bubcommittee 
on  pesticides  of  the  Springfield  Garden  Club  of  our  Montgomery 
Countv,  and  we  appreciate  very  much  the  opportunity  to  speak 
here  this  morning. 

In  1983,  our  garden  club  sought  to  the  help  of  our  Montgomery 
Coimty  Government  to  address  the  hazards  and  abuses  Eissociated 
with  commercial  pesticide  application.  Our  concerns  were  based  on 
our  members'  personal  experience  and  observations  and  were  con- 
firmed by  the  findings  of  the  National  Academy  of  Sciences  Com- 
mittee on  Urban  Pest  Management. 

This  study,  published  in  1980,  warned  of  the  long-term  hazards 
such  as  cancer,  birth  defects,  sterility,  et  cetera,  oi  chronic,  low- 
level  exposure  to  pesticides  in  the  urban/suburban  environment  It 
recommended  a  sustained  educational  effort,  citizens  involvement 
at  local  levels  in  environmental  decisions  and  model  ordinances  to 
address  the  problem.  The  Springfield  Garden  Club  responded  to 
this  need.  We  developed  an  educational  prt^ram  and  served  on  a 
Pesticide  Management  Working  Group  appointed  by  our  county  of- 
ficialB.  Our  effort  was  recognized  with  an  award  from  our  National 
Council  of  State  Garden  Clubs  that  represent  nearly  11,000  clubs  in 
50  States  and  the  District  of  Columbia. 

The  National  Academy  of  Sciences  study,  "Urban  Pest  Manage- 
ment,"  noted  that  the  quantities  of  pesticides  applied  on  our 
urban/suburban  environment  appear  to  be  greater  than  on  any 
other  land  areas  in  the  United  States,  yet  tjiere  is  no  particular 
Federal  agency  or  specific  policy  to  report  on  poisonings  and  illness 
or  monitor  problems  as  is  the  case  in  agricultural  application,  llie 
report  also  asks  to  what  extent  industry  advertising  has  contribut- 
ed to  psychological  bug  and  weed  phobias  and  fear  of  social  stigma 
that  result  in  demands  for  pest-free  homes  and  gardens. 

The  1986  report  of  the  General  Accounting  OfHce,  GAO/RCED- 
86-97,  "Nonagricultural  Pesticides — Risks  and  Regulation,"  further 
confirms  that  the  public  is  poorly  informed  about  pesticide  risks 
and  not  aware  that  they  are  exposed  involuntarily  in  numerous 
public  places;  that  professional  pesticide  applicators  make  claims  in 
brochures  that  may  lead  consumers  to  believe  that  pesticides  are 
safe  although  chronic  health  and  environmental  risks  have  not 
been  assessed  in  accord  with  current  standards.  Indeed,  we  find 
that  often  the  public  is  not  even  aware  that  "weed,  insect  and  dis- 
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ease  controlB."  "safe,  efTective,  ecolwically-approved  sprays,"  or 
"lawn-care  materials  are  pesticides.  These  euphemisms  used  in  in- 
dustry  advertising  tend  to  keep  people  ignorant  that  pesticides  are 
being  applied. 

The  public  .is  not  aware  that  pesticides  are  registered  on  the 
basis  of  risk-benefit  assessment.  Steven  Schatzow,  former  Director 
of  EIPA's  Pesticide  Program,  has  stated  in  a  New  York  llnies  inter- 
view that  their  use  for  aesthetic  purposes  poses  "m^'or  societal 
issues." 

The  hazards  of  overzealous  pesticide  application  are  no  longer  de- 
batable. Daily  we  are  confronted  with  new  evidence:  ground  water 
contamination;  pesticide  residues  in  our  food;  evidence  of  birth  de- 
fects; toxic  fog  containing  high  concentrations  of  pesticides;  a  new 
Chlorinated  Pesticide  Screening  Test  by  Enviro-Health  Systems 
that  has  detected  from  4  to  19  different  pesticides  in  99  percent  of 
the  first  3,000  people  tested  worldwide;  rising  deaths  from  cancer 
reported  by  the  Maryland  State  Department  of  Health  and  Mental 
Hygiene;  research  that  suggests  that  a  connection  between  peeti- 
cide  exposure  and  the  onset  of  Pfirkinson's  disease,  and  so  on.  The 
exposure  of  the  general  public,  tough,  invisible  and  difficult  to 
assess,  is  multiple  and  widespread. 

In  the  absence  of  Federal  action,  local  jurisdictions  have  sought 
to  protect  their  citizens  through  right-to-know  ordinances.  In  Mont- 
gomery County  a  modest  law  beccune  effective  in  April  1986,  sup- 
ported by  a  broadly  beiBed  coalition  of  citizens'  groups.  It  required 
disclosure  of  the  names  of  pesticides  applied  by  commercial  land- 
scape applicators,  appropriate  safety  information  that  appears  on 
the  label,  and  posting  of  signs  to  prevent  involuntaiy  exposure  of 
the  public.  This  action  taken  by  our  local  government  was  an  at- 
tempt to  deal  with  the  problem  of  false  adverUsing,  dissimulation 
and  unfounded  claims  of  pesticide  safety,  but  it  was  immediately 
challenged  by  the  industry  pesticide  applicator  associations  on  the 
grounds  of  Federal  preemption.  At  issue  is  the  traditional,  constitu- 
tional police  powers  of  local  jurisdictions  to  protect  the  health, 
safety  and  general  welfare  of  their  community.  By  no  stretch  of  the 
imagination  can  our  local  law  be  viewed  as  regulating  pesticides— 
any  more  than  a  wet  paint  sign  is  regulating  paints.  The  Intimate 
right  of  consumers  to  be  provided  with  facts  on  which  to  base  pesti- 
cide decisions  and  to  manage  their  exposure  accordingly  needs  to 
be  affirmed.  It  is  an  issue  of  high  priority  with  gardeners  who  use 
pesticides  selectively  when  necessary — with  great  prudence  and 
common  sense.  

We  cannot  believe  that  it  was  the  intent  of  Congress  that  FIPRA 
be  used  to  keep  information  from  people  who,  Eiccording  to  the 
GAO  report,  may  thus  be  persuaded  to  purchase  a  service  uiey  oth- 
erwise would  not  use,  or  discourage  reasonable  precautions  to  mini- 
mize exposure  such  as  avoiding  treated  areas. 

The  Americfm  people  have  traditionally  had  a  deep  trust  in  their 
government.  We  fmd  that  they  are  shocked  and  dismayed  when 
they  discover  that  FIFRA  does  not  protect  the  citizen  but  rather 
facilitates  the  marketing  of  toxins  that  have  grave  potential  to 
threaten  our  health  and  the  environment.  It  is  time  for  the  Mem- 
bers of  Congress  to  Eissume  their  responsibility  and  act  to  fulfill 
that  trust. 


..Google 


486 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Ms.  Smigel  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Ms.  Smigel,  that  was  an  ex- 
cellent statement. 

Our  next  witness  will  be  the  Honorable  John  Drew,  from  the  city 
of  Saint  Paul,  a  member  of  the  city  council. 

STATEMENT  OF  JOHN  DREW,  COUNCILMAN,  CITY  COUNCIL  OF 
SAINT  PAUL,  MN 

Mr.  Drew.  Thank  you  very  much. 

My  name  is  John  Drew  and  I  am  an  elected  official  from  the  cUy 
of  Saint  Paul.  Prior  to  my  present  position,  I  served  in  the  Minne- 
sota Legislature. 

I  have  been  involved  in  the  issue  of  lawn  rM^ulation  since  1985 
when  I  authorized  a  city  ordinance  requiring  the  licensing  of  pro- 
fessional lawn  pesticide  applicators  operatii^  in  the  ci^  of  Saint 
Paul. 

The  ordinance  is  still  in  effect  and  has  been  amended  to  require 
posting  of  lawnB  after  spraying  by  professional  lawn  pesticide  appli- 
cators. 

During  the  process  of  drafting  the  ordinance  in  1986, 1  decided  to 
look  into  the  laws  of  several  States  regeirdu^  the  regulation  of  pro- 
fessional lawn  pesticide  applicators.  I  spoke  with  city  administra- 
tors from  the  Stotes  of  Ohio,  Indiana,  Illinois,  and  CftUfomia. 

These  States,  with  the  exception  of  Indiana,  have  at  one  time  or 
another  had  ordinances  passed  by  cities  and  later  struck  down  by 
the  Stete  legislature  or  the  Stete  attorney. 

The  ordinances  in  Ohio,  Illinois,  and  California  had  two  things  in 
common.  They  required  posting  of  lawns  sprayed  with  pesticides 
and  were  worded  in  such  a  way  eis  to  imply  that  aU  lawn  pesticide 
application  is  bad  and  professional  lawn  pesticide  applicators,  tnr 
implication,  are  deliberately  deimaging  the  environment  and  poi- 
soning our  children.  These  ordinances  implied  that  the  city  had 
knowledge  that  exceeds  that  of  the  State. 

I  don't  feel  that  cities  have  knowledge  that  exceeds  that  of  the 
state.  The  licensing  and  posting  provisions  of  the  Sednt  Paul  Lawn 
Pesticide  Ordinance  reflect  a  growing  rect^nition  among  scientists, 
regulators,  elected  officials  and  the  public  of  the  uncertainty  re- 
garding chronic  health  risk  associated  with  lawn  pesticides,  and  a 
growing  consensus  regarding  the  right-to-know,  as  evidenced  by  the 
recent  passage  of  State  and  Federal  employee  and  community 
right-to-know  l^islation. 

By  restricting  our  regulation  to  licensing  and  posting,  the  city  of 
Saint  Paul  has  focused  on  performing  activities  that  are  commen- 
surate with  the  knowledge  and  skill  base  of  city  staff. 

In  fact,  cities  such  aa  Saint  Paul  are  often  in  a  better  position  to 
enforce  the  postii^  provisions  of  laws  regulating  professional  lawn 
pesticide  applicators  than  Stete  agencies. 

In  Saint.  Paul,  city  housing  inspectors  monitor  the  posting  of 
lawns  by  professional  lawn  pesticide  applicators  as  they  complete 
their  routine  rounds  of  neighborhood  housing  inspection,  providing 
a  higher  degree  of  ge<^raphic  saturation  at  a  lower  cost  than  the 
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State  pesticide  enforcement  personnel  with  more  specialized  expei^ 
tise  and  broader  areas  of  ge<^raphic  responsibility. 

I  would  now  like  to  take  you  through  a  description  of  the  devel- 
opment of  our  lawn  pesticide  ordineince,  the  key  elements  of  the  or- 
dinance, its  impEtct  on  other  local  and  State  legislation  and  the  key 
driving  forces  tnat  brought  this  ordinance  about. 

But  to  save  your  time,  Mr.  Chairman,  I  have  them  enclosed  here 
and  I  will  not  go  through  them.  I  hope  members  of  the  committee 
will  get  a  chfince  to  read  it. 

Mr.  Brown.  I  noted  that  you  do  have  them  and  they  will  be 
made  a  part  of  the  record. 

Mr.  I^EW.  The  first  three  pages  more  or  less  outline  the  key  ele- 
ments of  our  ordinance.  Page  4  is  a  copy  of  the  ordinance  including 
the  1986  posting  amendments.  Page  5  contains  testimony  of  Profes- 
Bor  Jeff  Stevens,  University  of  Minneeota  toxicologist,  presented 
before  the  Minneapolis  City  Council.  Professor  Stevens  support  a 
48  hour  re-entry  time  wammg  for  posting  on  lawns  after  spraying. 
Minneapolis  has  juat  enacted  an  ordinance  based  on  the  Samt  Paul 
Lawn  Pesticide  Ordinance. 

I  consider  the  48  hour  re-entry  time  to  be  a  safe  compromise  be- 
tween the  inadequate  safety  factor  provided  by  24  hour  re-entty 
time  promoted  by  Chemlawn  and  the  conservative  safety  factor 
provided  by  the  72  hour  re-entry  time  contained  in  the  current 
Saint  Paul  Lawn  Pesticide  Ordinance.  This  was  Mr.  Steven's  com- 
ment. 

Page  6  is  an  excerpt  of  provisions  from  the  amended  State  Pesti- 
cide Control  Law.  These  pJEulicular  amendments  are  a  compromise 
between  the  professional  lawn  pesticide  applicator  ibdustry,  the 
Minnesota  Department  of  Agriculture  and  the  cities  of  Minneapolis 
and  Sftint  Paid. 

The  section,  preemption  of  other  law,  was  demanded  by  the  pro- 
fessional lawn  pesticide  applicator  industry  to  promote  uniformity 
of  reflation.  The  pesticide  application  in  the  cities  section  was  not 
included  in  the  initial  version  of  the  bill  drafted  by  the  Minnesota 
Department  of  Agriculture,  but  was  inserted  on  request  from  the 
cities  of  Minneapolis  and  Saint  Paul  by  the  sponsor  of  the  bill  in 
the  State  House  of  Representatives. 

Neither  of  these  sedions  was  contained  in  the  previous  State  pes- 
ticide law.  The  pesticide  application  in  the  cities  provisions  are 
based  on  the  Saint  Paul  Lawn  Care  Ordinance,  with  the  key  differ^ 
ence  being  the  substitution  of  the  compromise  48  hour  re-entry 
period. 

Legators  expressed  keen  interest  in  the  rights  of  local  munici' 
pEtlities  to  protect  their  citizenry  through  lawn  pesticide  r^ulation. 
All  parties  recognized  the  concerns  of  the  professional  lawn  pesti- 
cide industry  r^arding  uniformity  of  regulation. 

However,  legislators  were  perplexed  uiat  Federal  environmental 
r^ulation  laws  dictate  that  related  State  laws  can  be  no  less  strin- 
gent that  Federal  laws,  whereas  the  State  pesticide  law  dictates 
that  local  pesticide  regulation  cannot  be  more  stringent  than  State 
pesticide  law. 

The  legislature  agreed  that  this  was  an  issue  that  needed  more 
review,  but  due  to  tight  time  in  the  legislative  session,  and  needed 
amendments  such  as  the  requirement  that  all  commercial  pesticide 
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applicators  be  licensed,  such  review  would  have  to  wait  until  after 
the  session  with  action  to  be  taken  during  the  1988  l^islative  ses- 
sion. 

Again,  I  talk  about  the  enclosed  heuidout,  how  the  Saint  Paul 
Lawn  Pesticide  Ordinance  came  about.  It  gets  into  the  history  of  it 
and  gets  into  the  community  right-to-know. 

Mr.  C3iairman,  at  this  time,  I  would  like  to  thank  you  for  the  op- 
porutnity  to  speak  to  you  on  this  issue  of  pesticide  regulation. 

I  urge  you  to  sfifeguard  the  right  of  local  municipalities  to  take 
action,  commensurate  with  local  capabilities  and  the  growing 
common  knowledge  base  regarding  pesticide  control,  to  inform  and 
protect  its  citizenry  regarc&ig  the  uncertain  chronic  health  risks 
associated  with  lawn  pesticides. 

l^ank  you. 

[The  prepared  statement  of  Mr.  Drew  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Mr.  Drew, 

I  assure  you  that  your  statement  and  the  examples  of  which  you 
provided  for  us  in  your  additional  material  will  be  very  helpAil  to 
the  subcommittee. 

The  next  witness  is  Mrs.  Vit^inya  Bird,  chairwoman  of  the  Con- 
servation Committee  for  the  Patuxent  Group  of  the  Sierra  Club. 

STATEMENT  OF  VIRGINIJA  GAILA  BIRD,  CONSERVATION  CHAIR, 

SIERRA   CLUB,   PATUXENT   GROUP,   ON   BEHALF   OF   SIERRA 

CLUB  POTOMAC  CHAPTER  AND  THE  PATUXENT  GROUP 

Mrs.  Bird.  Thank  you,  Mr.  Chairman. 

My  name  is  Virginija  Bird,  conservation  chair  of  the  Sierra  Club, 
Patuxent  Group  and  I  speak  today  on  behalf  of  the  Sierra  Club  in 
Maryland  as  well  as  on  behalf  of  the  Patuxent  Group  in  Prince 
Georges  County,  Maryland.  I  would  like  to  tell  you  how  I  came  to 
be  an  advocate  of  lawn  pesticide  reform.  In  the  summer  of  1984, 
when  I  was  expecting  my  second  child,  our  family  was  exposed  to 
lawn  spray  in  our  home. 

A  new  neighbor  had  engaged  a  lawn  service.  We  learned  of  it 
when  spray  fumes  filled  our  house,  and  drifted  over  our  yard 
where  our  2  year  old  was  playing  in  the  sandbox.  The  spray  chemi- 
cal ran  onto  the  sidewedk  and  downhill  onto  our  garden. 

We  called  the  lawn  care  company.  The  local  manager  told  us 
only  that  the  spray  was  nontoxic.  After  much  persistence — more,  I 
think,  than  the  average  person  would  go  through,  we  persuaded 
the  manager  to  tell  us  the  pesticide's  name:  Dursban.  We  then 
made  some  calls  to  EPA,  and  learned  that  Dursbcm  is  fetotoxic  and 
has  other  toxic  effects  eis  well. 

The  manager  would  not  tell  us  any  toxic  effects  that  Dursban 
might  have  had.  We  then  called  back  the  lawn  company,  and 
again,  after  much  persistence,  learned  that  the  next  application 
would  be  of  2,4D.  We  were  unable  to  persuade  the  company  to 
notify  us  of  the  next  application  so  we  could  protect  ourselves. 

We  still  wondered  if  anything  besides  Dursban  had  been  used, 
and  we  were  unable  to  learn  what  the  vehicle  had  been. 

This  experience  led  me  to  join  the  Sierra  Club  effort  in  Prince 
Georges  County  in  1985,  to  pass  right-to-know  lawn  care  legislation 
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similar  to  that  then  proposed  in  neighboring  Montgomery  County. 
As  tiie  Sierra  Cliib  worked  with  community  organizations  and  ac- 
tivists to  support  this  legislation,  we  found  that  there  existed  a 
demand  for  lawn  care  regulation. 

We  heard  stories  of  experiences  similar  to  my  fsimily's,  of  spray 
drifting  onto  surroimding  properties  and  covering  lawn  furniture, 
tools,  hanging  laundry,  toys,  pet  food  dishes,  and  car  interiors,  not 
to  speak  of  people.  People  wanted  to  at  least  be  able  to  close  their 
windows  and  remove  or  cover  their  belongings  before  the  spray 
trucks  came,  people  wanted  notification. 

There  was  also  a  concern  about  knowing  which  Eu*eas  had  been 
treated  recently,  so  as  to  avoid  them. 

Customers  of  lawn  care  companies  supported  right-to-know.  We 
heard  from  people  who  wanted  to  engage  a  lawn  service,  but  were 
frustrated  by  their  experience  with  the  compeuiies.  Lawn  care  com- 
panies gave  no  prior  notice  of  treatment,  or  reveal  what  chemicals 
would  be  used. 

We  heard  stories  of  the  truck  arriving  euid  spraying  a  children's 
birthday  party  with  no  warning;  of  a  lawn  care  customer  returning 
from  a  shoppmg  trip  to  find  bicycles,  balls,  and  sandbox  wet  with 
spray,  et  cetera.  We  aJao  met  lawn  care  customers  who  had  not 
known,  until  we  told  them,  that  lawn  services  routinely  use  p^i- 
cides. 

They  had  been  told  by  service  representatives  that  only  fertiliz- 
ers would  be  used. 

Prom  my  own  experience  and  that  of  others,  I  learned  that  this 
is  a  mostly  unregulated  industry  which  by  and  large  operates  irre- 
Bponsibility.  When  we  complained  to'  EPA,  we  were  told  that  lawn 
pesticides  were  legal,  and  that  EPA  does  not  concern  itself  with 
their  application. 

When  we  called  Consumer  Protection,  we  were  told  that  pesti- 
cide problems  were  the  business  of  EPA,  or  perhaps  the  Healm  De- 
partment; Consumer  Protection  did  not  even  keep  records  of  such 
complaints.  The  Health  Department  also  kept  no  records  of  com- 
plaints, and  said  that  it  weis  the  business  of  the  State  Department 
of  Agriculture. 

When  we  called  the  State  Agriculture  Department,  we  were  told 
that  pesticides  were  nontoxic  and  EPA  approved,  and  that  we 
should  put  our  complfiints  in  writing  so  that  someone  might  look 
into  it.  The  State  Agriculture  Department  kept  few  records  of  com- 

Slaints,  but  it  appeared  that  it  made  little  em)rt  to  regulate  the  in- 
ustry. 

The  lawn  care  industry  ended  up  not  having  to  adhere  to  any  of 
the  regulations  for  good  and  honest  business  practices  to  which 
most  business  is  subject.  This  industry  objects  strenuously  when 
asked  to  live  up  to  community  responsibility  like  any  other  busi- 
ness. 

Lawn  care  right-to-know  legislation  passed  in  our  county  in  No- 
vember 1985  filled  a  r^ulatoiy  gap.  It  was  an  instance  of  local 
community  leaving  apathy  behind  to  protect  itself  agetinst  danger- 
ous practices.  But  the  court  told  us  ttuit  we  could  not  take  a  hand 
in  determining  our  own  well-being. 

Our  law  has  never  been  enforced.  The  court  decided  that  telling 
lawn  care  customers  the  truth  about  what  is  being  spretyed  Etna 
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dusted  on  them — the  same  information  that  is  giv^i  by  manufeo- 
turers  to  the  lawn  service — and  posting  warning  signs  is  tanta- 
mount  to  labeling.  And  FIFRA  has  assigned  labeling  to  EPA.  While 
Uie  case  goes  through  the  appeals  process,  we  continue  to  live  at 
the  mercy  of  pesticide  applicators. 

The  Sierra  Club  Maryland  Chapter  and  its  Patuxent  Group 
cannot  believe  that  Congress  meant  to  take  consumer  protection 
and  the  heeilth  of  the  community  out  of  the  hands  of  local  govern- 
ments. 

EPA  has  no  resources  to  r^ulate  local  lawn  care.  We  ask  the 
subcommittee  to  take  action.  A  congressional  clarification  of 
FIFRA,  which  exempts  wsuning  signs  and  customer  information 
from  the  definition  of  labeling  and  which  permits  local  control  of 
toxics,  which  is  stricter  than  I^erat  regulations,  must  be  made. 

I  would  like  to  thank  the  subcommittee  for  the  opportuni^  to 
make  this  statement. 

[The  prepared  statement  of  Mrs.  Bird  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Mrs.  Bird. 

Just  as  a  addition  to  your  testimony  with  r^ard  to  the  use  of 
fertilizers  on  lawns  and  their  effects,  I  happen  to  live  next  to,  and 
somewhat  down  hill  from  a  very  good  neighbor  who  takes  good 
care  of  his  lawn  and  has  applications  of  fertilizer  made  frequently 
by  a  chemical  company,  and  whenever  there  is  a  heavy  rain  the 
runoff  comes  down  into  my  yard  where  I  have  an  outdoor  fi^ 
pond,  and  I  have  lost  all  the  fish  in  that  pond  just  from  the  excess 
fertilizer  runoff  into  my  pond  after  a  heavy  rain  storm. 

I  don't  have  any  children  to  worry  about,  but  I  care  about  mv 
fish,  and  I  think  it  should  be  noted  that  there  really  isn't  any  such 
thing  as  a  perfectly  safe  chemical  whether  it  is  a  fertilizer  or  pesti- 
cide. 

We  now  have  with  us  your  distinguished  colleague  the  Honorable 
Steny  Hoyer,  and  I  have  Eilready  told  the  group  that  you  would  be 
rect^nized  when  you  came  in,  Mr.  Hoyer,  and  I  woula  like  to  com- 
pliment you  for  your  role  in  arranging  this  particular  session  of 
our  heeiringB  and  for  eissisting  us  in  getting  such  a  good  group  of 
witnesses  to  testify  on  this  issue. 

I  have  also  inserted  your  prepared  statement  in  full  in  the  record 
in  case  you  were  thinking  of  reading  the  whole  thing,  and  I  recog- 
nize you  at  this  point  for  any  remarks  you  might  wish  to  make. 

STATEMENT  OF  HON.  STENY  H.  HOYER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Mr.  Hoyer.  I  thank  you,  Mr.  Chairmem. 

I  was  not  thinking  of  reading  the  whole  thing.  I  am  not  an 
expert  in  this  area. 

However,  during  the  consideration  of  the  FIFRA  authorization 
bill  last  year,  reauthorization  bill,  I  did  have  discussions  with  the 
chairman,  with  Mr.  Bedell,  yourself  and  others  with  reference  to 
an  amendment  which  I  was  prepared  to  offer. 

I  ultimately  did  not  offer  that  amendment  on  the  basis  that 
there  would  be  em  opportunity  to  be  heard  this  yeeir  on  this  issue. 
As  you  have  already  heard,  Prince  Georges  County,  Maryland,  the 
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county  that  I  have  the  opportunity  to  represent  in  the  Congress, 
has  itself  enacted  legislation  requinng  notiJFication. 

Our  neighboring  county,  Mon^omery  County  has  also  enacted 
similar  laudation  and  many  jur^dictions  throughout  the  country 
have  addressed  this  problem  because  of  the  concerns  that  you,  Mr. 
Chairman,  just  expressed. 

I  wEuit  to  thank  Chairman  de  la  Garza,  yourself  and  others  on 
the  committee  for  giving  us  this  opportunity.  I  expect  not  only  in 
the  role  of  a  Member  of  Congress,  but  a  former  member  of  the 
State  senate  for  12  years. 

The  State  l^islature  has  addressed  this  issue  as  well  so  that  the 
entire  issue  of  what  localities  can  and  cannot  do,  what  kind  of  pro- 
tections can  be  afforded  by  local  jurisdictions  of  government  and 
State  jurisdictions  of  government  as  it  relates  to  the  use  of  various 
chemicals  by  neighbors  is  a  very  important  one. 

I  want  to  apologixe  for  being  late.  As  you  know  I  had  a  breakfast 
this  morning  for  a  large  number  of  people  and  was  unable  to  get 
here  earlier,  but  I  want  to  assure  the  chairman  and  the  committoe 
that  that  does  not  reflect  my  keen  interest  in  this  suJsject  and  my 
hopes  that  the  committee  will  give  serious  consideration  to  the  in- 
formation  you  gamer  at  this  hearing,  and  address  this  question  in 
either  separate  legislation  or  as  a  part  of  some  larger  piece  of  1^^ 
lation  that  will  be  considered  and  passed  out  by  the  committee. 

It  is  a  vei^  important  area.  It  is  a  vetr  important  area  in  terms 
of  the  relationship  between  the  State,  Federal  and  local  govern- 
ments and  a  very  important  environmental  issue.  So  I  thank  you 
very  much  and  the  committee  for  giving  me  and  these  individuals 
an  opportunity  to  be  heard. 

Mr.  Brown.  We  appreciate  your  leadership  on  the  issue,  Mr. 
Hoyer,  and  as  you  will  know  we  have  had  a  sii^ular  lack  of  luck  in 
getting  broader  l^islation  to  the  Congress  over  the  past  several 
years. 

We  hope  to  do  better  this  year  with  your  help  emd  we  hope  that 
we  will  be  able  to  include  suitoble  lemguage  that  will  protect  the 
interests  of  the  individuals  such  as  are  here  this  morning  con- 
cemed  about  the  local  role  in  regulating  pesticides. 

Mr.  Hoyer.  Thank  you,  Mr.  Chairmtm. 

Mr.  Brown.  Our  next  witness  will  be  Mr.  William  Walsh,  staff 
attorney  for  the  U.S.  PubUc  Interest  Research  Group. 

STATEMENT  OF  WILLIAM  WALSH,  STAFF  ATTORNEY.  U.S.  PUBLIC 
INTEREST  RESEARCH  GROUP 

Mr.  Walsh.  Thank  you,  Mr.  Chairmtm.  My  name  is  William 
Walsh,  I  am  a  staff  attorney  with  the  United  States  Public  Interest 
Group  here  in  Washington,  D.C.  U.S.  PIRG  is  a  national,  nonparti- 
san, nonprofit  research  and  advocacy  organization  working  to  pro- 
tect consumers  and  the  environment. 

Prior  to  joining  the  staff  of  U.S.  PIRG  I  worked  as  a  staff  attor- 
ney at  the  Institute  for  Public  Representetion,  a  public  interest 
I^eU  clinic  of  the  Georgetown  University  Law  Center.  At  the  insti- 
tute, my  colleagues  and  I  developed  model  local  pesticide  legisla- 
tion that  has  provided  the  basis  for  a  number  of  local  ordinances 
adopted  by  municipalities  throughout  the  country. 
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During  the  past  2  veEtrs,  I  worked  in  cooperation  with  the  citi- 
zens of  Montgomery  County  and  Prince  Georges  County,  Maryland 
in  their  succ^sful  efforts  to  pass  local  ordinances  in  those  commu- 
nities. When  the  Maryland  Pest  Control  Association  and  the  Alli- 
ance for  the  Responsible  Regulation  of  Pesticides  challenged  the  le- 
gality of  those  ordinances  in  Federal  court,  I  coauthored  an  amicus 
brief  on  behalf  of  the  National  Coalition  Against  the  Misuse  of  Pes- 
ticides and  other  persons  who  supported  the  county  laws. 

As  a  result,  I  am  well  versed  on  the  issue  of  Federal  preemption 
of  State  and  local  authority  over  pesticides  under  the  Federal  In- 
secticide, Fungicide,  and  Rodenticide  Act,  FIFRA,  as  amended. 

The  bulk  of  my  written  testimony,  which  I  have  submitted  for 
the  record,  discusses  the  Federal  constitutional  issues  which  run 
through  the  debate  over  IoceiI  r«ulatory  authority.  I  short,  I  ex- 

Slain  why  I  have  concluded  that  FIFRA,  as  it  is  presently  drafted 
oea  not  preempt  local  r^ulatory  authority  that  has  been  properly 
delegated  to  the  local  communities  by  the  State. 

My  conclusion  is  shared  by  most  courts  that  have  addressed  the 
issue,  and  it  is  contradicted  by  at  least  one  Federfil  court  opinion.  I 
have  appended  to  my  testimony  the  leading  judicial  opinions  on 
both  sides  of  the  controversy. 

I  have  attached  to  my  statement  decisions  in  two  cases,  in  one 
the  Federal  District  Court  in  Maryland  struck  down  local  ordi- 
nances in  MarylEind  which  simply  provided  that  pesticide  applica- 
tors would  have  to  provide  notice  of  pesticide  applications  and  con- 
sumer information  to  their  customers;  the  other  is  the  Medocino 
County  case  in  California. 

In  Uie  short  time  I  have  before  this  subcommittee,  however,  I 
would  like  to  make  one  point  above  all.  Today's  call  for  congres- 
sional recognition  of  limited  local  regulatory  authority  under 
FIFRA  does  not  pose  the  threat  of  adding  a  third  tier  of  r^ulation 
on  industry.  Any  suggestion  to  the  contrary  is  an  exa^eration. 

As  Mr.  Feldman  discussed,  there  are  few  local  ordinances  that 
have  been  passed.  The  fact  is  that  the  various  States'  own  compre- 
hensive pesticide  regulatory  schemes  eilready  preempt  virtually  all 
local  r^ulatory  activity. 

In  the  vast  majority  of  cases  in  which  local  pesticide  r^ulations 
have  been  challenged  in  court,  they  have  been  struck  down  on 
State  preemption  grounds. 

What  proponents  of  local  initiatives  are  fighting  to  protect  is  the 
fundamental  right  of  the  Stotes  to  del^ate  their  police  power  to 
local  political  subdivisions.  Loceil  political  subdivisions  cannot  es- 
tablish a  third  tier  of  regulation,  such  as  local  application  permits, 
licenses  or  fees,  because  the  Stotes  themselves  have  preempted  the 
field  of  such  regulations. 

However,  as  long  as  their  action  is  consistent  with  the  State  r^- 
ulatory  scheme,  local  governments  are  entitled  and  should  be  per- 
mitted to  protect  the  public  health  and  welfare  when  necessary,  by 
restricting  the  methods  of  application,  such  as  banning  aerial  ap- 
plication of  pesticides  in  residential  communities,  or  requiring 
notice  of  applications  and  consumer  information  to  be  disseminated 
by  the  pest  control  industry.  Such  action  might  have  an  incidental 
r^^latory  effect  on  the  manufacture,  sale  or  use  of  pesticides.  Nev- 
er^eless,  the  Supreme  Court  has  held  that  until  Congress  unmis- 
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takably  manifests  its  clear  intent  to  preempt  this  historic  balance 
of  power,  it  remains  the  States'  role,  as  sovereigp  political  enUUes 
and  the  primary  regulators  of  pesticides  under  Fl^'KA,  section  136, 
to  strike  the  appropriate  balance  between  local  and  State  regula- 
tory authority. 

In  conclusion,  I  would  like  to  reiterate  something  the  other  wit^ 
nesses  have  mentioned,  that  is  because  of  the  conflicting  opinions 
on  the  subject,  presently  States  and  their  political  subdivisions  are 
plagued  by  uncertainty  in  terms  of  addressing  loced  concerns.  Op- 
ponents of  local  initiaUves  are  asking  the  committee  to  reconunend 
that  the  States'  authority  be  clarified  so  that  onnmunities  may 
more  efficiently  address  specific  local  needs. 

The  United  States  Public  Research  Grou^  and  the  environmental 
community  ajp^es  with  the  citizens  of  Prmce  Georges  and  Mont- 
gomery counties  that  local  communities  should  be  allowed  to  pro- 
tect the  health  and  safety  of  their  residents. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Walsh  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Mr.  Wfilsh.  Your  submission 
again  illustrates  the  importance  of  these  hearings.  You  have  done 
all  of  the  legal  reseeu'ch  required  for  us  to  make  intelligent  judg- 
ments about  this  issue  and  supplied  the  documentation  to  us  which 
I  assure  you  will  be  of  great  value  to  the  subcommittee. 

Our  next  witness  is  Mr.  David  Sobers,  who  is  chief,  division  of 
environmental  planning  and  monitoring  for  the  Montgomery 
County  Government,  representing  the  county  executive. 

STATEMENT  OF  STEWART  McKENZIE,  ENVIRONMENTAL 
ADVISOR,  MONTOGMERY  COUNTY  COUNCIL,  MD 

Mr.  McKenzie.  Mr.  Chairman,  I  am  from  the  county  council  and 
will  be  speaking  for  David  Sobers. 

Mr.  Brown.  Thank  you  very  much. 

Mr.  McKenzie.  I  am  Stewart  McKenzie,  the  environmental  advi- 
sor to  the  Montgomery  County  Council,  and  I  speak  for  both  the 
county  council  and  county  executive.  Mr.  David  Sobers  has  asked 
me  to  speak  for  him. 

Mr.  Brown.  May  I  infer  that  they  are  in  agreement  on  your  posi- 
tion then  since  you  represent  both  of  them? 

Mr.  McKenzie.  Yes,  we  are  in  agreement  on  both  sides  of  the 
government. 

As  will  become  clear  from  my  testimony,  it  is  a  specialpleaaure 
to  come  before  you  to  speak  in  favor  of  an  amendment  to  FiFRA  to 
allow  counties  and  municipalities  to  require  disclosure  of  nonagri- 
cultureil  landscape  maintenance  pesticide  application.  I  thank  you 
for  this  opportunity. 

I  have  distributed  written  material  including  testimony  that  I 
gave  in  Annapolis  in  favor  of  a  State  law  to  require  disclosure,  a 
letter  sent  lastyear  to  the  Members  of  the  House  of  Representa- 
tives urging  a  FIFRA  amendment  on  this  subject,  and  a  copy  of  our 
county  law  on  the  subject. 

I  will  not  detail  material  in  this  package  but  summarize  briefly 
how  I  come  to  be  here.  I  am  sorry  not  to  have  been  able  to  give  you 
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There  are  some  predetermined  agreements  on  political  issues 
which  may  preclude  tliis  issue  being  addressed  at  the  national 
level. 

I  don't  know  the  answer  to  that. 

The  issue  I  think  goes  back  to  a  constitutional  relationship  be- 
tween the  Federal  Government  and  the  States.  There  is  nothing  on 
the  horizon  in  any  of  the  reform  bills  that  we  have  seen  that  sug- 
gests that  the  problems  inherent  in  FIFRA  will  be  resolved  in  the 
near  future. 

We  continue  to  allow  minor  use  exemptions,  special  exemptions 
under  special  local  need  permits.  We  will  continue  to  allow  craidi- 
tional  r^istrations,  indemnification— you  will  address  these  issues 
tomorrow. 

The  upshot  is  that  as  local  people  delve  into  the  question  <rf 
safety,  they  will  find  that  EPA  is  not  testing  for  neurobehavioral 
eFTects. 

They  will  find  a  whole  host  of  issues  that  will  remain  addressed 
under  the  best  of  circumstances. 

So  the  local  people  that  I  think  Mr.  Drew  has  quite  effectiv^ 
explained  to  you  that  have  gotten  involved  with  significant  qualin- 
cations  play  a  very  important  role,  I  think,  in  helping  communis 
deliberations  at  a  very  sophisticated  level. 

Frankly,  as  we  have  seen  in  other  relationships  between  State 
and  Federal  where  State  actions  such  as  the  actions  of  the  State  of 
Florida  in  regulating  EDB  has  Eilerted  Ef  A  to  an  issue,  ethylene 
dibromide  in  the  food  chain,  alerted  EPA  to  a  problem  that  they 
weren't  adequately  addressing. 

Similarly,  in  the  State  of  Minnesota,  we  have  a  situation  in 
which  the  locality  of  Duluth-Minneapolis  alerted  State  of  Minneso- 
ta to  a  problem  that  they  weren't  addressing. 

So  we  are  seeing,  I  thmk,  a  healthy  process,  a  bottom-up  process, 
where  the  Federal  law  is  inadequate. 

If  you  could  promise  us  that  the  Federal  law  would  adequately 
address  all  these  issues  in  the  future  in  a  perfect  world,  peiliape  we 
wouldn't  need  local  activity,  but  to  stifie  concerned  investigation  of 
these  issues,  I  think,  would  be  a  disservice  to  this  country. 

Mr.  Brown.  I  am  not  quarreling  at  all  with  the  need  for  local 
laws.  I  am  just  asking  if  this  is  adequate  to  a  problem  which  may 
be  national  in  scope  and  in  which  aU  locfil  jurisdictions  are  not  as 
well  informed  or  as  motivated  to  act  as  the  ones  represented  here. 

Mr.  McKenzie.  If  I  may  smswer  that,  I  think  in  terms  of  enforce- 
ment of  such  disclosure  ordinances  that  this  is  easier  done  from  tlte 
bottom  up  since  the  local  governments  have  the  resources  to  do  so. 

I  think  it  would  be  viduable  to  have  some  minimum  Federal 
standard  of  disclosure  which  State  ftnd  locEd  authorities  could 
choose  to  exceed  if  they  wished. 

The  big  deficiency  that  we  have  found  has  been  the  lack  of  test- 
ing in  the  pesticides.  I  think  that  if  there  were  more  confidence 
that  the  chronic  health  effects  had  been  adequately  considered  that 
the  urgency  of  disclosure  would  be  somewhat  less. 

Mr.  Brown.  Let  me  get  back  to  that  in  a  moment 

First,  I  would  like  to  recognize  the  presence  of  euiother  one  of  our 
distinguished  members,  Mrs.  Connie  Morella,  representing  a  juris- 
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This  zunendment  failed  but  was  one  of  the  things  that  led  to 
these  hearings. 

At  the  same  time  the  county  attempted  to  pitss  a  State  law 
matching  our  own  since  the  State  was  not  preempted  by  FIFRA. 
This  failed. 

About  this  time  the  General  Accounting  Office  came  out  with  a 
report,"  Nonagricultural  Pesticide  Risks  and  Regulation,"  confirm- 
ing the  need  for  public  information  and  the  lack  of  Federal  pres- 
ence in  this  area. 

The  finding  of  the  court  was  that  they  were  preempted  by 
FIFRA.  The  county  is  presently  appealing  this  decision. 

This  year  in  Annapolis,  the  Meiryland  Department  of  Agriculture 
proposed  the  landscape  pesticide  disclosure  bill  essentially  identical 
to  our  county  bill. 

Your  package  contains  our  testimony  in  support  of  this  bill.  This 
bill  passed  and  will  be  in  force  July  1  this  year. 

Two  lessons,  I  believe,  can  be  learned  from  this  eigonizing  proc- 
ess. 

First,  that  it  should  not  be  this  difllcult  for  counties  to  exercise 
their  home  rule  right,  if  not  their  obligation,  to  protect  public 
health  safety  find  welffire;  and  second,  that  the  lack  of  Federetl  dis- 
closure requirements  and  severe  deficiencies  in  the  Federal  pro- 
gram of  testing  for  chronic  health  effecte  were  among  the  reasons 
that  we  h£id  to  work  so  hard.       

I  urge  the  committee  to  seek  FIFRA  amendments  to  allow  local 
governments  to  require  disclosure  of  landscape  pesticide  applica- 
tion. 

I  recc^nize  the  patohwork  problem,  but  I  believe  that  this  very 
limited  area  of  pesticide  management  should  be  a  local  issue. 

Thank  you. 

[The  prepared  stetement  of  Mr.  McKenzie  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Mr.  McKenzie. 

I  would  like  to  ask  ^1  of  you  sort  of  a  generic  question. 

We  have  a  situation  which  I  think  we  all  recognize  that  there 
are  subunits  of  the  population  that  can  be  very  seriously  affected 
by  the  application  of  pesticides  or  early  chemicals  if  they  are  ex- 
posed to  them  and  this  is  undoubtedly  a  national  problem.  And  the 
question  that  I  have  is,  is  it  a  satisfactory  solution  to  rely  upon  the 
efforts  of  local  governments  throughout  the  United  Stetes  to  re- 
solve this  problem  through  posting  or  other  means. 

I  am  not  quarreling  with  the  fact  that  this  would  be  very  helpful. 

Is  this  an  adequate  approach  to  a  national  problem  which  can 
affect  the  total  population  or  subsets  of  the  population  and  would  it 
not  be  preferable  if  we  had  tried  to  adopt  a  national  solution  and 
not  depend  upon  the  regulatory  efforts  of  particular  local  jurisdic- 
tions? 

Do  any  of  you  have  comments? 

Mr.  Feldman.  If  I  may,  Mr.  Chairmem. 

As  you  mentioned,  the  Congress  has  labored  long  and  hard  to  re- 
authorize FIFRA  and  we  are  hopeful  that  sometmng  will  happen 
this  year,  but  frankly,  we  are  not  holding  our  breath. 
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There  are  some  predetermined  agreements  on  political  issues 
which  may  preclude  this  issue  being  addressed  at  the  national 
level. 

I  don't  know  the  answer  to  that. 

The  issue  I  think  goes  back  to  a  constitutional  relationship  be- 
tween the  Federal  Government  and  the  States,  "niere  is  nothing  on 
the  horizon  in  any  of  the  reform  bills  that  we  have  seen  that  sug- 
gests that  the  proolems  inherent  in  FIFRA  will  be  resolved  in  tae 
near  future. 

We  continue  to  allow  minor  use  exemptions,  special  exemptions 
under  special  local  need  permits.  We  will  continue  to  allow  condi- 
tional r^^trations,  indemnification — you  will  address  these  issues 
tomorrow. 

The  upshot  is  that  as  local  people  delve  into  the  question  of 
safety,  they  will  find  that  EPA  is  not  testing  for  neunKwhavioral 
effects. 

They  will  find  a  whole  host  of  issues  that  will  r^nain  addressed 
under  the  best  of  circumstances. 

So  the  local  people  that  I  think  Mr.  Drew  has  quite  effectiv^ 
explained  to  you  that  have  gotten  involved  with  significant  qualin- 
cations  play  a  very  important  role,  I  think,  in  helping  community 
deliberations  at  a  very  sophisticated  level. 

Frankly,  as  we  have  seen  in  other  relationships  between  State 
and  Federal  where  State  actions  such  as  the  actions  of  the  State  of 
Florida  in  r^fulating  BDB  has  etlerted  EPA  to  an  issue,  ethylene 
dibromide  in  the  food  chain,  alerted  EPA  to  a  problem  that  they 
weren't  Eidequately  addressing. 

Similarly,  in  the  State  of  Minnesota,  we  have  a  situation  in 
which  the  locality  of  Duluth-Minneapolis  alerted  State  of  Minneso- 
ta to  a  problem  that  they  weren't  addressing. 

So  we  are  seeing,  I  think,  a  healthy  process,  a  bottom-up  process, 
where  the  Federal  law  is  inadequate. 

If  you  could  promise  us  that  the  Federal  law  would  adequate^ 
address  all  these  issues  in  the  future  in  a  perfect  world,  perhaps  we 
wouldn't  need  local  activity,  but  to  stifle  concerned  investigation  of 
these  issues,  I  think,  would  be  a  disservice  to  this  country. 

Mr.  Brown.  I  am  not  quarreling  at  ctll  with  the  need  for  local 
laws.  I  am  just  asking  if  ^is  is  adequate  to  a  problem  which  may 
be  national  in  scope  and  in  which  all  local  jurisdictions  are  not  as 
well  informed  or  as  motivated  to  act  as  the  ones  represented  here. 

Mr.  McKenzik.  If  I  may  answer  that,  I  think  in  terms  of  ^iforce- 
ment  of  such  disclosure  ordinances  that  this  is  easier  done  from  the 
bottom  up  since  the  local  governments  have  the  resources  to  do  so. 

I  think  it  would  be  valuable  to  have  some  minimum  Fedaral 
standfu-d  of  disclosure  which  State  and  local  authoritiee  oould 
choose  to  exceed  if  they  wished. 

The  big  deficiency  that  we  have  found  has  been  the  lack  of  test- 
it^  in  the  pesticides.  I  think  that  if  there  were  more  confidence 
that  the  chronic  health  effects  had  been  adequately  considered  that 
the  urgency  of  disclosure  would  be  somewhat  less. 

Mr.  Brown.  Let  me  get  back  to  that  in  a  moment. 

First,  I  would  like  to  recc^nize  the  presence  of  another  one  of  our 
distinguished  members,  Mrs.  Connie  Morella,  representing  a  juris- 
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diction  which   has  experience   with  this    issue   of  Montgomery 
County. 

I  would  like  to  have  her  make  any  statement  that  she  would  like 
to  make  at  this  time. 

STATEMENT  OF  HON.  CONSTANCE  A.  HORELLA,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  MARYLAND 

Mrs.  MoRELLA.  Thank  you. 

Thank  you  very  much,  Mr.  Chairman. 

That  is  very  kind  and  courteous  of  you  to  do  that.  I  popped  in 
because  this  is  an  issue  of  great  concern  to  my  constituents  in 
Maryland's  Eighth  Congressional  District  as  well  as  to  people 
tiiroughout  the  State  and  the  Nation. 

I  want  to  complement  you  as  chairman  of  the  subcommittee  and 
the  members  for  holding  this  hearing.  I  feel  very  strongly  that  lo- 
calities should  have  jurisdiction  in  terms  of  the  regulations.  I  know 
that  you  are  giving  it  a  fair  and  open  hearing. 

I  commend  you  on  it  very  much  cmd  I  just  wanted  to  reflect  my 
interest  in  the  issue. 

Thank  you  for  the  courtesy  you  extended  to  me  on  my  way  to 
another  meeting.  I  appreciate  it. 

Mr.  Brown.  Thank  you  for  being  here.  I  assure  you  if  we  could 
conduct  an  unfair  and  closed  hearing  to  get  this  bill  out  we  prob- 
ably would. 

We  haven't  succeeded  with  any  of  our  tactics  so  far. 

Mr.  Walsh.  Getting  back  to  your  earlier  question  as  to  whether 
local  regulation  would  be  adequate  to  solve  the  problems  that  have 
been  raised  in  today's  hearing,  I  am  not  sure  that  a  comprehensive 
Federal  law  could  adequately  address  all  the  issues  that  ariae  locetl- 
ly,  and  that  is  why  I  think  it  is  wise  to  interpret  FIFRA  as  present- 
ly written  to  allow  the  States  some  flexibility  in  how  they  are 
going  to  address  the  problems  that  occur  intrastate. 

I  am  thinking  of  the  different  types  of  districts  or  regulatory  sub- 
divisions within  a  State  that  m^  have  very  different  problems, 
specifically  a  rural  district  may  not  have  so  much  of  a  problem 
with  pesticide  drift  from  lawn  care  applications,  seeing  that  there 
is  enough  space  between  [>eople's  residences,  tmd  the  community 
there  may  be  less  concerned  about  the  problems  plaguii^  an  urban 
area  where  people  have  smaller  tracts  of  land.  A  pesticide  applica- 
tion not  uncommonly  will  drift  or  run  off  onto  neighboring  proper* 
ty  of  people  who  do  not  have  an  interest  in  havii^;  pesticides  on 
their  lawn. 

That  illustrates  the  different  types  of  needs  that  can  arise  locally 
and  the  reason  for  a  limited  allowance  of  del^ation  authority  to 
local  subdivisions  to  address  those  different  types  of  problems  that 
may  not  be  common  to  a  State  as  a  whole  or  the  country  as  a 
whole,  but  are  very  important  to  the  people  of  the  local  municipal- 
ity. 

Mr.  Brown.  We  appreciate  that  comment  and,  of  course,  we  also 
appreciate  the  awareness  which  I  am  sure  is  shared  by  all  the  wit- 
nesses that  we  have  huge  mtyor  gaps  in  the  work  of  the  Federal 
Government  in  regulating  pesticides. 
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The  moBt  serious  and  one  which  we  seek  to  address  in  the  reau- 

thorization  of  the  bill  is  the  failure  to  roister  literally  hundreds  of 
okl  pesticides  for  which  there  wets  not  adequate  testing  for  toxici^, 
for  neurological  effects,  for  carcinogen  is  it  in  many  cases  and  that 
is  a  problem  which  we  have  to  address  as  quickly  aspoBsible. 

If  we  can  address  that  eind  secure  more  effective  Federal  enforce- 
ment in  those  areas  where  there  is  a  clear  responsibility,  plus  en- 
listing the  support  and  eissistfince  and  cooperation  of  looil  govern- 
ment in  the  more  refined  questions  of  the  local  application,  we  xaay 
make  some  good  pn^reas  m  protecting  the  health  of  the  people  m 
this  country. 

But  there  is  no  question,  but  what  the  Federal  Government  is 
not  doii^  an  adequate  job  at  this  point  and  we  need  your  support 
in  helping  to  get  them  to  do  that. 

Mrs.  Bird.  Mr.  Chairman,  I  would  really  welcome  any  kind  of 
Federal  regulation  of  the  lawn  care  industry,  of  the  entire  business, 
not  industry  in  local  situations  especially  if  that  kind  of  regulation 
could  be  enforced.  But  I  think  that  is  kind  of  a  pipe  dream. 

In  our  own  case,  we  took  the  Montgomery  County  legislative 
model  and  approached  a  councilman  in  Prince  Georges  County  in 
the  summer  of  1985. 

Our  law  was  passed  by  November  of  1985  because  so  many 
people  signed  petitions,  so  many  organizations  supported,  in  fiut,  ak 
the  hearing,  there  was  no  one  except  the  industry  who  opposed  the 
l^islatioD. 

So  the  legislation  took  place  ve^  quickly  and  we  would  have  bad 
the  protection  we  needed  except  tor  this  Federal  preemption  issue. 
If  we  waited  for  Federal  l^islation,  I  think  my  children  would  be 
dying  of  cancer  before  we  got  any. 

Mr.  Brown.  I  appreciate  that. 

Mr.  Glickman. 

Mr.  GucKMAN.  I  don't  have  any  questions  right  now,  Mr.  Oiair- 
man. 

Mr.  Brown.  Mr.  Gunderson,  do  you  have  any  questions  at  this 
point? 

Mr.  GuMDERSON.  Thank  you,  Mr.  Chairman. 

I  just  have  one  question  because  all  of  you  are  well  aware,  as  the 
chairmein  has  indicated,  the  difficulty  of  getting  any  kind  of  FIFRA 
l^slation  passed  through  this  Congress. 

This  amendment  was  not  a  part  of  last  year's  bill.  I  understand 
your  concerns.  But  if  we  are  going  to  ^  down  to  the  count?  level 
for  regulation  Euid  standeLrds  for  pesticides  for  the  country,  I  don't 
see  any  way  of  getting  any  legislation  passed  through  this  Cangress 
and  signed  into  law. 

I  am  curious,  would  you  withhold  support  or  would  you  oppose 
any  FIFRA  reauthorization  which  did  not  provide  the  local  junadio- 
tion  that  you  are  seeking? 

In  other  words,  if  we  come  out  of  thb  committee  or  out  of  the 
floor  of  the  House  with  legislation  similar  to  last  year's  compro- 
mise package,  would  you  support  or  oppose  passage  of  that  peck- 
age? 

Mr.  Fbldman.  If  1  may,  thank  you  for  that  question. 

The  basic  question  of  support,  withholding  or  offering  support,  is 
a  function  of  weighing  the  whole  package  that  emerges  at  the  end. 
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As  you  may  know,  there  are  a  number  of  environmental  groups 
on  record  now  as  opposing  passa^  of  the  package  as  it  emerged 
out  of  the  House  Ifist  year  for  vanous  reasons,  principally  preemp- 
tion of  State  authority  in  the  area  of  food  tolerance  in  eiddition  to 
limits  on  former  liability  as  constructed  currently  in  the  package 
without  assigning  liability  to  some  other  party. 

There  are  other  issues  as  well  unaddressed  by  the  bill  which,  on 
balance,  in  the  judgment  of  the  27  groups  on  record  now,  suggest 
that  the  bill  in  balance  doesn't  move  us  forward,  in  effect  taking 
away  State  authority  is  a  setback  for  us 

So  I  would  have  to  say  that  added  on  top  of  that  a  lack  of  clarifi- 
cation which  is  thus  interpreted  as  given  the  court  rulings  that  Mr. 
Walsh  spoke  Etbout  and  others  is  thus  interpreted  as  preempting 
local  jurisdiction,  is  just  addii^  yet  another  problem  to  the  eventu* 
al  passage  of  this  bill. 

So,  on  bftlance  as  things  are  constructed  currently,  the  package 
that  emerged  out  of  the  House  last  year  on  balance  is  not  accepta- 
ble despite  the  fact,  as,  Mr.  Brown,  you  have  indicated,  the  center- 
piece and  critical  issue  to  everyone  sitting  here  and  nationwide  is 
spreading  up  and  acceleration  of  the  reregistration  pn^am. 

We  are  not  convinced,  given  questions  that  you  have  heard  on 
chlodane  and  other  chemicals  that  EPA  has  the  ability,  even  with 
full  data  set,  I  hate  to  say  this,  has  the  ability  to  regulate  materials 
with  Eill  the  impediments  to  action  such  as  the  indemnification  pro- 
vision and  lack  of  fees. 

These  are  complicated  issue.  I  hate  to  throw  a  wet  blanket  on  the 
proceedings  here  and  frankly  local  authority  remains  a  fail-safe 
measure,  so  if  legislation  on  balance  does  not  address  the  full  bat- 
tery of  issues  that  we  would  like  a^ressed  localities  can  delve  into 
these  issues  into  a  responsible  way  given  their  relationship  with 
the  State  and  fill  those  gaps  that  remain  unaddressed  by  reform 
legislation,  so  it  is  critical  to  the  regulations. 

Mr.  McKsNZiB.  We  do  not  seek  to  regulate  pesticides.  We  seek 
only  to  have  the  disclosure  requirements  excluded  from  the  defini- 
tion of  regulation. 

We  feel  that  the  process  we  were  obliged  to  go  through  to  get 
something,  which  we  consider  is  clearly  within  our  home  rule  char- 
ter, was  quite  excessive  and  had  to  do  with  silences  in  FIFRA  and 
the  way  that  those  were  interpreted  and  we  seek  clarification  for 
those. 

We  do  not  see  that  as  extending  regulation  to  local  governments. 

Mr.  GuNDERSON.  I  was  curious  because  I  wanted  to  know  wheth- 
er this  was  a  project  worth  putting  some  time  into  this  session  or 
whether  we  ought  to  recognize  that  we  are  not  goii^  to  make 
pn^ress  this  session  either  and  we  may  as  well  wait  for  the  101st 
Congress  and  have  hearings  then. 

I  get  the  impression  from  Mr.  Feldmeui  that  nothing  is  going  to 
happen  in  this  Congress,  that  we  are  going  to  go  in  with  our  posi- 
tions, the  reality  is  if  we  are  goii^  to  have  those  attitudes,  we  are 
not  going  to  have  a  bill  this  session  and  we  might  as  well  get  on 
with  something  else. 

Mr.  Brown.  Thank  you,  Mr.  Gunderson. 

I  appreciate  the  last  comment  made,  about  how  the  action  that 
would  be  useful  in  this  situation  is  more  in  the  nature  of  a  clarifi- 
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cation  of  existing  law  rather  than  an  extension  of  Federal  n^ula- 
tion. 

There  will  be  different  perceptions  of  this,  but  I  think  that  pei^ 
ception  would  allow  us  to  construct  Bomething  that  I  think  would 
be  extremely  helpful  to  the  local  governments  without  running  up 
against  the  bugaboo  of  additional  Federal  regulation  in  an  environ- 
ment which  is  really  not  very  supportive  of  additional  Federal  reg- 
ulation and  if  we  could  maintain  that  kind  of  a  constructive  ap- 
proach to  it,  it  would  add  a  small  amount  of  additional  hope. 

Mr.  GucKMAN.  Mr.  Chairman,  could  I  ask  a  question? 

I  Uiink  you  have  a  couple  of  competing  public  policy  issues  here. 

On  the  one  hand,  I  think  that  the  American  people  do  want  to 
know  what  is  in  their  food  and  what  is  in  their  pesticides  and  I 
think  that  requiring  maybe  some  additioned  disclosure  on  the  local 
level,  I  don't  think  is  an  unreasonable  request  and  it  is  consistent 
with  what  you  see  people  wantii^,  more  control  over  lives  and  that 
means  they  would  want  that  knowledge. 

But  the  other  side  of  the  question  is  that  what  sort  of  impedi- 
ment or  hindrance  Uiken  to  its  l(^cal  conclusion  does  this  have  on 
the  use  of  pesticides  period,  that  is,  can  your  requirements  for  dis- 
closure be  so  onerous  or  so  extensive  that  what  you  effectively  do  is 
reflate  the  pesticides,  even  though  you  say  you  don't  want  to  do 
that,  that  is  the  net  effect  of  what  is  going  on  there  and  the  intend- 
ed issue  is  liability  because  in  the  society  that  we  live  in  today,  we 
create  a  scenario  where  people  may  be  encouraged  to  use  the 
courts  to  enforce  every  potential  problem  with  the  law  that  that 
additional  information  would  provide  under  the  theory  that  a  little 
bit  of  knowledge  is  a  dangerous  thing. 

I  wonder  if  any  of  you  would  have  comments  on  what  I  call  the 
tensions  involved  in  those  two  public  policy  issues? 

Mr.  Brown.  Before  you  respond,  I  am  going  to  turn  the  chair 
over  to  Mr.  Glickman  so  he  can  have  complete  meistery  of  this 
process.  I  will  have  to  ask  to  be  excused  for  a  little  while. 

Mr.  Glickman,  if  you  would  take  over  as  chairman. 

Mrs.  Bird.  It  seems  to  me  that  what  we  ask  for  is  disclosure  of 
the  same  kind  that  a  consumer  who  goes  into  a  hardware  store  and 
buys  pesticides,  if  he  buys  pesticides,  it  says  what  he  is  buying 
right  on  the  box. 

If  he  hires  a  lawn  care  company,  he  has  no  way  of  knowing  what 
is  being  put  on  the  lawn  and  that  seems  to  me  only  fair  fuid  ri^t 
and  reasonable  to  allow  that  customer  to  get  the  same  information 
he  would  get  if  he  went  to  the  store. 

Mr.  McKenzie.  I  might  add  on  the  issue  of  responsibility  and  li- 
ability, our  attorneys  eissure  us  that  disclosure  lowers  the  liability 
of  the  lawn  care  company  in  the  same  w^  that  the  warning  label 
on  a  package  of  cigarettes  lowers  the  liability  of  the  tobacco  com- 
pany. 

Mr.  Drew.  With  standards  by  OSHA,  it  is  amazmg  to  me  to  un- 
derstand why,  as  an  employer,  I  have  to  tell  my  employee  if  they 
are  using  Mop  and  Glow  what  the  side  effects  are,  yet  if  my  nei^- 
bor  sprays  a  lawn,  I  have  no  idea  and  I  have  children  who  play  ball 
in  a  neighbor's  yard,  crawl  in  the  grass,  that  I  am  not  protected  by 
any  law  now  by  posting  or  anything  like  that. 
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Maybe  it  is  a  liability  question,  but  I  think  today  that  many 
people  are  susceptible  to  certain  diseases  or  smells  that  affect 
people,  and  when  we  have  dealt  with  this  issue  in  the  State  of  Min- 
nesota, it  wasn't  so  much  we  were  into  the  liability  or  to  ban  the 
chemiCEiIs.  It  was  just  a  caution.  It  was  the  right  to  know  for  people 
who  are  concerned,  and  we  are  looking  more  towards  uniformity 
with  the  State  and  that  is  why  we  do  now  have  a  48-hour  posting 
law. 

Mr.  Feldbian.  I  should  mention  that  if  informed,  consumers 
means  there  will  be  a  change  in  use  patterns  or  a  change  in  pest 
management  practices,  so  be  it. 

I  don't  think  that  is  a  problem  necessarily  for  society  overall  and 
I  don't  think  that  repercussions  in  the  business  community  are 
going  to  be  that  severe. 

We  are  finding  that  in  communities  where  this  discussion  like 
this  takes  place  is  that  business  people  are  capitalizing  on  public 
interest  and  concern. 

In  Buffalo,  for  instance,  one  of  the  user  groups,  one  of  the  pesti- 
cide application  firms  that  opposed  regulation  in  this  area,  if  you 
call  it  regulation,  disclosure  or  notification,  if  you  will,  is  now  oner- 
ing  a  nonchemical  lawn  care  service  and  so  we  find  that,  in  effect, 
people  are  cashing  in  on  the  fact  that  people  are  becoming  in- 
formed. 

It  does  affect  one  sector  of  the  business  community  and  aids  an- 
other sector. 

I  think  that  is  a  function  of  life,  but  that  shouldn't  preclude  us 
from  Eidvocating  and  promoting  informed  consumers. 

Mr.  Glickman  [acting  chairman].  I  don't  disagree.  I  am  saying  it 
does  probably  have  some  effects  on  the  industry  and  I  thmk  we 
ought  to  understand  tliat  as  l^islators  if  we  are  going  to  go  down 
the  road. 

The  one  thing  I  think  the  American  consumer  wants,  not  neces- 
sarily is  more  regulation,  but  he  wants  to  know  what  he  is  eating 
and  drinking,  so  I  don't  disagree. 

Mr.  Feldman.  I  wish  we  had  an  applicator  here  today  because 
we  are  finding  a  pattern  where  chemical  lawn  care  applicators,  es- 
pecially the  mom-and-pop  operations,  tend  to  be  more  responsive  to 
consumer  demand  and  are  banning  to  offer  services. 

Even  some  of  the  larger  companies  now  are  b^inning  to  offer 
that  service  tmd  it  can  be  done. 

Mr.  GucKMAM.  Mr.  Stenholm,  do  you  have  any  questions? 

We  thank  the  panel  very  much  for  coming  here  today. 

The  next  panel  is  a  panel  of  five  individuals.  We  have  Mr.  Paul 
Wolfe,  president  of  the  Maryland  Alliance  for  Responsible  Regula- 
tion of  Pesticides;  Mr.  Craig  Strobel,  president  of  the  Maryland 
Pest  Control  Association;  Mr.  Cliff  McCreedy,  manager,  State  gov- 
ernment affairs.  National  Pest  Control  Association;  Dr.  Jamea  P. 
Wilkinson,  president,  Professional  Lawn  Care  Association  of  Amer- 
ica; and  Mr.  Robert  Peliz,  executive  vice  president,  National  Arbor- 
ists  Association. 

We  welcome  you  today. 

We  would  ask  that  you  try  to  keep  your  remarks  as  brief  as  pos- 
sible. 
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Your  entire  statements  will  appear  in  the  record  and  we  will  be 
going  into  session  at  12  o'clock  and  will  have  a  vote,  so  we  would 
like  to  conclude  the  hearing  by  that  time  and  give  you  a  chance  to 
answer  questions. 

Let's  start  with  Mr.  Wolf. 

STATEMENT  OF  PAXn>  WOLFE,  PRESIDENT,  MARYLAND 
ALLIANCE  FOR  RESPONSIBLE  REGULATION  OF  PESTICIDES 

Mr.  WoLPB.  Thank  you,  Mr.  Chairman. 

I  am  Paul  Wolfe.  I  Eun  president  of  the  Maryland  Alliance  for  Re- 
sponsible R^^ulatioD  of  Pesticides,  MARRP. 

I  am  an  arborist,  emplc^ed  by  Gustin  Gardens  Tree  Service,  Inc., 
13711  Travilah  Road,  Rockville,  Maryland,  20850. 

I  am  also  a  certified  pesticide  applicator  licensed  I9  the  State  oS 
Maryland. 

MARRP  is  an  organization  of  professional  pesticide  applicators. 
Our  membership  consists  of  firms  and  individuals  engaged  in  tree 
care,  lawn  care,  landscape  maintenance,  and  others  involved  in  the 
plant  care  profession.  Currently,  we  have  80  members. 

Having  been  involved  for  the  past  4  years  with  the  development 
of  pesticide  le^lation,  at  both  the  State  and  local  level,  MARRP  is 
in  a  unique  position  to  offer  qualified  input  to  these  proceedings. 

We  are  particularly  concerned  with  the  proliferation  of  pesticide 
r^ulations  promulgated  below  the  State  level.  Over  the  past  seveiv 
al  years,  our  members  have  had  to  deal  with  dissimilar  and  some- 
times conflicting  ordinances  of  local  jurisdictions. 

For  example,  the  town  of  Manchester,  Maryland,  requires  10 
days  prior  notification  of  treatment  of  any  property  greater  than 
one-third  of  an  acre. 

Each  application  must  first  be  approved  by  both  the  mas^or  and 
the  town  council.  Montgomery  County  passed  l^^ation  requiring 
commercial  pesticide  applicators  to  poet  signs  foUowing  each  pesti- 
cide treatment  of  a  property. 

At  the  same  time,  the  Village  of  Chevy  Chase,  a  municipality  in 
Montgomery  County,  has  an  ordinance  that  prohibits  the  place- 
ment of  signs  on  a  property. 

Prince  Georges  County,  adjacent  to  Montgomery  County,  also 
passed  l^^ation  affecting  pesticide  application. 

To  complicate  matters,  the  Prince  Georges  County  regulation  re- 
quired preposting  each  property  48  hours  prior  to  each  treatment 

In  addition  to  the  confusing  local  laws,  Maryland  already  had  an 
effective  State  law  regulating  pesticide  applicators  and  an  active 
and  efficient  pesticide  section  within  the  Department  of  Agricul- 
ture. 

From  our  experience,  both  being  involved  in  and  as  observers  at 
meetings  and  hearings  on  pesticide-related  issues,  it  is  readily  ap- 
parent that  arrival  at  a  given  set  of  pesticide  regulations  does  not 
always  follow  a  rationetl  path. 

Personal  views,  anecdotal  accounts,  environmental  false  data  and 
verifiable  lies  frequently  play  a  lai^  role  in  the  process. 

It  is  very  easy  for  a  county  council  to  be  swayed,  for  instance, 
when  the  Montgomery  County  Coimcil  l^^ative  analyst  for  tihe 
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environment  states  that  there  have  been  two  verifiable  deaths  in 
the  county  due  to  the  insecticide  Diazinon. 

In  a  private  conversation  following  the  hearing,  he  admitted  that 
he  misspoke  concerning  these  deaths. 

Two  weeks  later,  we  heard  the  exact  same  testimony  again  at  an- 
other public  hearing. 

This  type  of  testimony  by  a  county  official  illustrates  the  sensa- 
tionalism and  lack  of  scientific  knowledge  often  accompanying  pes- 
ticide issues. 

We  do  not  believe  that  the  necessary  use  of  pesticides  is  made 
safer  by  the  proliferation  of  laws,  rules  find  regulations  passed  on 
the  local  level. 

Local  reflations,  changing  from  one  side  of  a  road  to  the  other 
and  back  again  a  short  distance  further,  introduces  an  element  of 
confusion. 

Field  personnel  cross  jurisdictional  boundaries  many  times  on  a 
given  day. 

Uniformity  of  the  law  would  facilitate  compliance  and  make  en- 
forcement a  less  complicated  and  costly  affair. 

To  further  illustrate  our  contention  that  local  regulation  serves 
no  useful  purpose,  it  should  be  noted  that,  whereas  public  heal^ 
and  well  being  supposedly  motivate  initiation  of  local  r^ulations, 
both  Prince  Georges  and  Montgomery  Counties  excluded  several 
large  groups  of  pesticide  users/applicators  from  their  laws.  Prince 
Georges  County  excluded  utility  companies,  local  govemmente, 
county  parks  and  playgrounds  and  golf-courses  if  compliance  with 
the  law  was  "excessively  burdensome  and  impractical." 

Montgomery  County  excluded  homeowners,  the  largest  single 
group  of  pesticide  users  and  abusers. 

We  certainly  do  not  deny  anyone's  rights  to  be  concerned  with 
health  and  the  factors  that  have  a  bearing  on  one's  well-being. 

Throughout  the  development  of  the  laws  of  the  two  counties  of 
Montgomery  and  Prince  Georges,  MARRP  mtule  it  known  that  we 
felt  the  proposed  laws  were  illegal  according  to  FIFRA. 

Our  concerns  were  reinforced  by  a  1^^  opinion  from  Maryland 
Attorney  General  Stephen  Sachs. 

Even  this  did  not  deter  either  county  from  enacting  l^islation. 

MARRP,  edong  with  the  Maryland  Pest  Control  Association,  de- 
cided to  turn  to  the  Federal  courts  for  relief 

In  September  1986,  Judge  J.  Frederick  Motz  of  the  district  coiut 
of  Maryland,  ruled  in  favor  of  MARRP  and  by  so  doing,  reinforced 
the  Federal  authority  to  regulate  pesticides.  The  case  is  currently 
on  appeal. 

As  members  of  the  industry  eiffected  not  only  in  our  business 
lives,  but  also  as  fellow  residents  of  Maryland,  we  believe  that  it  is 
in  the  best  interests  of  the  citizens  of  Maryland,  or  any  other  State, 
for  that  matter,  to  be  served  by  uniform  laws  based  on  factual  data 
to  regulate  our  operations. 

As  such,  we  worked  hard  this  past  l^islative  session  with  anti- 
pesticide  groups  and  State  and  countv  omcials  to  develop  pesticide 
laws  that  would  be  beneficial  for  all  the  citizenry  of  Maryland. 

These  laws  are  rational,  comprehensive  and,  above  all,  uniform 
over  the  entire  State. 
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We  urge  this  Bubcommittee  to  recommend  to  CongresB  language 
adopting  preemption  of  local  regulation,  preeerving  the  strong  and 
viable  ^stem  that  is  responsive  to  the  needs  of  everyone. 

Thank  you  for  your  attention. 

[The  prepared  statement  of  Mr.  Wolfe  appears  at  the  conclusioii 
of  the  hearing.] 

Mr.  GucKMAN.  Thank  you,  Mr.  Wolfe,  and  thank  you  Uxr  rtaying 
within  the  time  frame. 

Mr.  Strobel. 

STATEMENT  OF  CRAIG  J.  STROBEL,  PRESIDENT,  MARYLAND 
PEST  CONTROL  ASSOCIATION 

Mr.  Strobel.  I  Eun  Craig  Strobel,  the  president  of  the  Maryland 
Pest  Control  Association,  a  nonprofit  trade  organization  to  promote 
industrial  professionalism,  education  and  training. 

We  have  heard  earlier  testimony.  We  are  not  oppoeed  to  pesti- 
cides  right  to  know. 

In  fact,  we  supported  it  with  amendments  to  Maryland's  1987 
House  Bill  98  which  included  as  a  requirement  prenotification  of 
pertinent  safety  information. 

The  Maryland  Pest  Control  Association  is  concerned  about  the 
health  of  our  neighbors  and  the  health  of  our  employees.  Ilieie- 
fore,  we  support  continued  training. 

Furthermore,  we  reco^iize  the  fact  that  some  individuals  may  be 
hifdily  sensitive  to  pesticides. 

Therefore,  there  should  be  or  could  be  a  registry  of  names  and 
eiddresses  available  to  all  pesticide  users. 

In  order  to  maintain  a  functional  comprehensive  regulatwy 
system  for  uniform  pesticide  practices  which,  as  we  heard,  are  not 
guided  by  inadequate  research,  emotions,  friends,  favors,  et  cetea, 
we  must  maintain  this  at  the  Federal  or  State  levels. 

Furthermore,  few  if  any  towns,  cities,  counties,  political  subdivi- 
sions have  the  financial  or  the  technical  wherewithall  to  provide 
necessary  expertise  comparable  with  tiie  present  system  of  State 
and  Federal  Governments. 

For  example,  the  two  Maryland  counties  created  the  following 
problems  when  they  passed  legislation  in  Maryland. 

They  reduced  the  credibility  of  the  companies  and  the  citizens. 
They  created  the  possibility  of  mistrust,  confusion,  fear,  panic,  et 
cetera,  when  Prince  Georges  County  came  up  with  a  Mr.  Yuk  sign. 

This  is  a  Mr.  Yuk  warning  sign  that  they  wanted  to  post  at  the 
entrance  of  all  lawns. 

They  also  talked  about  lawns — they  didn't  talk  about  pest  con- 
trol. I  am  going  to  talk  about  pest  control. 

Their  laws  require  the  posting  of  this  sign  for  termite  treats 
ments. 

Imagine  tiying  to  explain  wh^  a  licensed  pest  control  company 
using  an  EPA-approved  termitiade,  which  is  applied  below  the  sur^ 
face  of  the  grounds  and  uiuler  your  house,  and  you  are  required  to 
put  this  sign  up  for  3  days  clearly  visible  from  the  street 

Under  the  same  law,  this  sign  would  be  required  for  a  mininniip 
of  3  days  posting  for  all  bees,  wasps,  and  hornet  nests  treated  out- 
side by  the  homeowner — if  you  go  to  the  store  and  bought  a  prod- 


..Google 


505 

uct  and  treated  the  bees,  you  were  to  post  this  sign  at  all  en- 
trfinces. 

To  make  things  more  confusing,  many  property  owners,  manage- 
ment companies  in  one  town  within  the  countties  exprMsed  tiiey 
would  not  post  these  signs  or  allow  the  signs  to  be  posted  because 
they  had  ordinances  prohibiting  sign  posting. 

I^ere  are  other  examples,  but  obviously  little  research  accompa- 
nies the  passage  of  this  bill. 

Surely,  techjiiicians  should  be  studying  the  safe  use  of  a  pesticide 
instead  of  studsdng  the  county  boundaries. 

Restricting  trade — if  similar  laws  were  passed  in  numerous  coun- 
ties, corporations  may  decide  not  to  do  business  in  that  particular 
county,  thus  reducing  competition  as  well  as  potentially  restricting 
intrastate  or  interstate  commerce. 

The  horrendous  task  of  trackii^  numerous  county  laws,  con- 
stantly changing  and  amending  would  surely  result  in  more  ex- 
pense plus  more  errors  and  omissions,  thus  defeating  any  overall 
ooraprehensive  regulatory  policies. 

In  summary,  if  a  county  or  township  has  a  special  pesticide  con- 
cern, then  our  democratic  system  provides  the  ability  for  local  leg- 
islators to  work  the  State  and  Federal  Governments. 

I  think  this  process  is  clearly  evident  by  the  recent  1987  passage 
of  Maryland  House  Bill  98,  which  does  include  the  right  to  know 
and  sign  posting. 

The  bill  was  brought  together  by  the  Marylzmd  Department  of 
Agriculture,  the  local  county  officials  that  you  heard  testiiy  earlier, 
the  Maryland  Pest  Control  Association,  the  MARRP  group,  and 
other  antipesticide  groups. 

This  disclosure  issue  that  they  talked  about  earlier  today  was  ad- 
dressed at  the  State  level  and  is  part  of  the  State  law.  The  process 
does  work.  It  doesn't  have  to  be  broken  out  for  counties. 

I  thank  you  for  the  opportunity  to  testify  today. 

Mr.  Chairman,  if  it  would  be  helpful,  I  could  medl  a  copy  of  the 
Federal  court  documentation  to  your  office.  I  heard  a  lot  of  men- 
tion of  that,  if  that  would  be  helpful. 

[The  prepared  statement  of  Mr.  Strobel  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  GucKMAN.  It  probably  would  be  helpful  if  you  could  do  that, 
mail  it  to  the  committee. 

Thank  you  very  much. 

[The  information  follows:] 
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PER  CURIAM: 

This  !■  a  consolidated  appeal  by  Prince  G*org«'s  Countf, 
Maryland,  and  HontgoBery  Cotinty,  Maryland,  as  well  as  their 
county  executives,  Charles  H.  Gilchrist  and  Parris  H.  Glendenii^, 
froai  the  district  court's  sisnaary  judgment  in  favor  of  the 
Maryland  Pest  Control  Association  and  Maryland  Alliance  for  th« 
Responsible  Regulation  of  Pesticides  (the  Associations).  The 
court  held  that  the  counties'  ordinances,  which  require  public 
notice  and  consumer  disclosure  when  pesticides  are  used,  are 
invalid  under  the  Federal  Insecticide,  Fungicide,  and  Rodentlclde 
Act  (PIFRA),  7  U.S.C.  f  136  at   sea.  We  affirm. 

The  Prince  George's  County  ordinance  was  passed 
December  10,  1985,  and  became  effective  February  1,  1986.   It 
requires  'custom  applicators'  to  post  notices  on  property  before 
and  after  applying  pesticides  and  to  provide  customers  with 
written  statements  listing  the  contents  of  pesticides  and  other 
information.  The  Kontgonary  County  ordinance  was  passed 
February  16,  19S6,  and  became  effective  that  day.   It  requires 
'cust(M>  applicators'  to  post  signs  after  applying  pesticide  and 
to  provide  customers  information  about  the  pesticide  used.   In 
addition,  retailers  of  pesticides  must  make  available  'notice 
signs'  and  information  sheets  on  the  contents  of  pesticides  they 
sell. 

The  Associations  filed  this  action  on  Kay  30,  1986, 
seeking  declaratory  and  injunctive  relief.   They  contended  that 
FIFRA  preempts  local  regulation  of  the  use  of  federally 
registered  pesticides.  The  district  court  entered  a  temporary 
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restraining  order  against  the  enforcvvant  of  the  Prince  George's 
ordinance  on  May  30,  I98fi  (the  day  the  action  vas  filed).   It 
entered  a  preliminary  injunction  against  its  enforceaent  on 
July  17,  1986.  Both  sides  noved  for  sinnaary  judgnent,  which. the 
court  granted  in  favor  of  the  Associations  with  respect  to  both 
ordinances  on  Septeober  30,  1986.  The  counties'  an>eals  were 
consolidated  for  argument. 

The  relevant  section  of  FIFRA  is  7  U.S.C.  I  136v  entitled 
"Authority  of  States,"  Which  provideat 

(a)  A  State  nay  regulate  the  sale 
or  use  of  any  federally  registered 

festicide  or  device  in  the  State,  but  only 
f  and  to  the  extent  the  regulation  does 
not  permit  any  sale  or  use  prohibited  by 
this  subchapter. 

(b)  Such  State  shall  not  inpose  or 
continue  in  effect  any  requireaents  for 
labeling  or  packaging  in  addition  to  or 
different  fron  those  required  under  this 
subchapter. 

(c)(1)  A  State  may  provide 
reglatration  for  additional  uses  of 
federally  registered  pesticides  formulated 
for  distribution  and  use  within  that  State 
to  meet  special  local  needs  in  eccord  with 
the  purposes  of  this  aubchepter  and  if 
registration  for  such  use  has  not 
previously  been  denied,  diaapproved,  or 
canceled  by  the  Administrator.  Such 
registration  shall'be  deemed  registration 
under  Section  IBEa  of  this  title  for  all 
purposes  of  this  subchapter,  but  shall 
authorize  distribution  and  use  only  vithin 

This  section  was  added  by  the  comprehensive  1972  amendment  to 
PIPRA,  included  in  the  Federal  Environmental  Pesticide  Control 
Act  of  1972,  Pub.  L.  No.  92-516,  I  2,  B6  Stat.  997.   Prior  to  the 
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amendment.  State  and  local  subdlvi«ion»  had  exarcisad  ragulatory 
povers  over  pesticides.  Section  136v  defines  the  extent  to  which 
they  may  continue  to  exercise  regulatory  authority.  It  expressly 
grants  a  state  lintted  authority  to  regulate  pesticide  use.  The 
counties  argue  that  Congress  intended  the*  to  have  the  sssw 
authority  as  the  State,  provided  the  state  properly  delegated 
that  authority  to  them.  The  Associations,  of  course,  argue 

The  district  court  agreed  vith  the  Associations'  position 

and  held  that  the  legislative  history  indicated  Congress  Intended 

to  restrict  the  authority  to  regulate  to  states  and  not  extend  It 

to  their  political  subdivisions.   It  concludedi 

(T]his  legislative  history  could  not  be 
more  clear.   Both  the  House  and  the 
Senate  expressly  considered  the  question 
of  whether  local  governments  should  be 
authorized  to  regulate  pesticides  and, 
although  there  was  an  interim 
disagreement  between  two  Senate 
conunittees  on  the  issue,  the  legislation 
as  finally  enacted  by  the  Senate  and  the 
House  did  not  Include  the  propoaed 
language,  clearly  focused  upon  in  both 
chambers,  which  would  have  authorized 
local  pesticide  regulation.  Principled 
decision-making  and  respect  for  the 
integrity  of  the  legislative  process 
compel  the  conclusion  that  Congress  knew 
and  meant  what  it  was  doing, 

He  agree  and  affirm  on  the  well-reasoned  opinion  of  the 

district  court.  Maryland  Pest  Control  Association  v.  Montgomery 

County.  Maryland.  C.A.  No.  JFM-BS-168B  (Sept.  29,  1986). 
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Mr.  GucKMAN.  The  next  witness  is  Mr.  Cliff  McCreedy. 

STATEMENT  OF  CUFF  G.  HcCREEDY,  MANAGER,  STATE  GOVERN- 
MENT AFFAIRS,  NATIONAL  PEST  CONTROL  ASSOCIATION 

Mr.  McCbebdy.  Thank  you,  Mr.  Glickman. 

I  appreciate  the  opportunity  to  present  the  concerns  of  the  Na- 
tional Pest  Control  A^ociation.  I  ^1  be  summarizing  my  remarks. 

I  am  manager  for  State  government  affairs  for  the  National  Pest 
Control  Association.  We  are  the  natiomil  nonprofit  association  of 
structural  pest  control  companies  in  the  United  Stat«s. 

The  association's  principal  goeil  is  to  promote  safe  and  effective 
pest  control  through  research,  applicator  tredning  and  public  edu- 
cation. 

Mr.  Chairman  and  members  of  the  subcommittee,  NPCA  has  tes- 
tified repeat«dly  before  Congress.  You  probably  know  that  we  do 
support  strong  uniform  controls  on  the  use  of  pesticides  at  the 
State  level,  but  not  at  the  local  level. 

According  to  the  U.S.  Census  Bureau,  the  1986  statistical  ab- 
stract  notes  that  there  are  40,000  political  subdivisions  in  the 
United  States  and  a  total  of  80,000  if  local  government  entities 
such  eis  school  and  environmental  districts  are  included. 

Pest  control  companies  work  in  many  jurisdictions  in  the  daily 
course  of  business  and  obviously  there  is  a  potential  there  for  a 
patchwork  if  all  these  jurisdictions  were  to  adopt  their  own  notifi- 
cation rules  or,  in  fact,  any  type  of  pesticide  r^ulation. 

It  would  create  an  enormous  amount  of  confusion  for  our  mem- 
bers, divert  energy  that  should  be  devoted  to  complizmce  with  im- 
portant r^ulations  such  as  compliance  with  the  pesticide  labeling 
to  make  sure  that  the  pesticides  are  handled  properly  rather  than 
becoming  an  expert  in  county  and  city  governments. 

In  my  written  testimony,  I  refer  to  a  case  in  point  where,  for  in- 
stance, in  the  DC  area,  it  has  alrecidy  been  Eilluded  to  by  other  wit- 
nesses about  Montgomery  and  Prince  Georges  Counties  intersect- 
ing, but  we  also  have  Fairfax  City,  Arlington  County,  and  Fairfax 
County  intersecting. 

There  are  similar  areas  where,  in  fact,  on  the  service  route,  the 
pest  control  operator  would  be  faced  with  crossing  several  jurisdic- 
tions and  servicing  various  homes  and  would  have  to  comply  with 
several  different  rules. 

Pesticide  notification  could  take  many  different  forms,  we  could 
be  confronted  with  a  situation  where  the  operator  might  be  re- 
quired to  post  24  hours  in  advance  in  a  particular  county  and  that 
would  not  satisfy  the  requirement  in  the  adjacent  county  where 
the  application  would  have  to  be  posted  at  time  of  application  or 
stay  up  for  an  additional  48  hour«. 

So  we  have  a  problem  with  that  patchwork,  with  localities  desig- 
nating where  to  post,  what  kind  of  sign  to  post,  how  long  to  poet 
and  it  sets  up  many  potentially  conflicting  r^ulations. 

With  regard  to  a  concern  raised  earlier  by  Mr.  Gunderson  about 
FIFRA,  we  are  very  concerned. 

We  probably  would  be  one  of  the  few  groups  supporting  passage 
of  the  package  approved  last  year  by  the  House  and  we  are  very 
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concerned  that  if  such  language  beii^  contemplated  tod^  were  in- 
jected into  the  debate,  it  would  be  very  divisive  at  this  point 

We  are  not  concerned  with  the  public  right  to  know  about  pesti- 
cides,  we  support  that  right.  But  we  would  be  concerned  if  that 
were  to  carry  to  80,000  local  jurisdictions.  That  would  be  unwoiii- 
able  for  us. 

If  this  were  to  be  expanded  to  include  other  areas  of  pesticide 
r^ulation,  such  as  certification  of  applicators,  recordkeeping  re- 
quirements, licensing  requirements,  bans  at  the  local  level,  then  we 
would  have  to  oppose  the  bill  as  with  local  notification  rules,  but 
our  opposition,  I  think,  would  be  even  more  general  in  that  sense. 

So  we  do  support  training  which  was  a  key  component  of  that 
bill  passed  last  year  because  we  feel  that  if  pesticides  are  used 
properly  that  the  risks  to  the  public  are  greatly  minimized. 

We  edso  do  not  oppose  involvement  of  local  officials  in  matters 
pertaining  to  pesticide  use  but  we  feel  it  is  unnecessary  to  grant 
regulatory  auUiority  specifically  to  political  subdivisions  and  really 
the  lack  of  local  authority  does  not  preclude  local  officials  from  re- 
questing assistance  and  regulation  from  the  State  pesticide  agen^. 
We  believe  that  State  agencies  have  the  best  authority  and  techni- 
cal expertise  to  address  those  concerns. 

Now,  just  for  the  benefit  of  the  committee — by  way  of  informa- 
tion, we  wanted  to  present  to  the  committee  some  States  which 
have  in  fact  decided  to  take  the  course  of  preempting  or  disallow- 
ing local  pesticide  rules.  California  is  one  example  in  the  passage  of 
A^mbly  Bill  2635  which  established  a  statewide  uniformity  and 
preempts  locfil  pesticide  laws.  Last  year  West  Virginia  passed  a 
similar  bill.  The  Florida  Pest  Control  Act  preempts  city  and  county 
ordinances.  Pennsylvania,  Louisiana  and  New  Jersey  have  also 
opted  for  Statewide  uniformity  in  pesticide  regulation. 

So  we  would  just  request  the  Congress  to  consider  the  many 
States  which  have  determined  through  State  l^islation  and 
through  advisory  opinions  submitted  by  State  attorneys  general 
that  local  pesticide  rules  are  not  in  the  best  interests  of  the  States. 

Finally,  I  would  bring  your  attention  to  a  policy  adopted  by  the 
Nationed  Association  of  State  Departments  of  Agriculture  in  1984. 
This  policy  strongly  supports  the  State-Federal  regulation  of  pesti- 
cides, and  holds  that  local  regulations  threaten  the  State-Federal 
relationship  in  this  area.  I  would  request  permission  to  submit  that 
for  the  record.  NASDA  represents  the  cumulative  expertise  of 
State  lead  pesticide  agencies.  NPCA  would  support  the  posititm  of 
NASDA  on  this  issue,  and  we  support  the  State-Federal  r^ulatitm 
of  pesticides. 

We  believe  that  local  rules  would  disrupt  that  system. 

Thank  you  very  much,  Mr.  Glicknian. 

[The  prepared  statement  of  Mr.  McCreedy  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Glicicman.  lliank  you,  Mr.  McCreedy. 

Dr.  Wilkinson. 
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STATEMENT  OF  JAMES  F.  WILKINSON,  PRESIDENT, 
PROFESSIONAL  LAWN  CARE  ASSOCIATION  OF  AMERICA 

Mr.  Wilkinson.  I  am  James  WiUunson.  I  presently  serve  as 
president  of  the  Professional  Lawn  Care  Association  of  America. 
PLCAA  currently  has  over  1,000  members  servicing  over  4  mOlion 
lawns  throughout  the  United  States. 

I  would  like  to  address  three  issues  with  you:  the  issues  of  local 
government  jurisdiction,  prenotifications  of  pesticide  applications 
and  posting  of  pesticide  applications. 

Id  r^ard  to  local  government  jurisdiction,  in  the  vast  nugority  of 
cases,  local  governments  do  not  have  the  scientific  expertise  neces- 
sary to  deal  with  pesticide  issues.  Pesticide  regulation  requires 
input  from  a  number  of  scientific  areeis — toxicology,  agronomy,  risk 
Etssessment  and  chemistry,  to  name  just  a  few.  Such  expertise,  re- 
quired to  make  sound  decisions  on  pesticides,  is  found  only  at  the 
State  and  Federal  Government  level.  In  addition,  in  PLCAA  we  are 
concerned  that  locfil  governments  generally  would  lack  enforce- 
ment capability. 

Most  pesticide  r^ulation  proposed  in  the  past  has  singled  out 
professional  applicators.  This  is  done  primarily  because  regulation 
of  the  do-it-yourselfer  would  be  very  unpopular.  Yet  it  is  estimated 
that  51  million  do-it-yourselfers  care  for  their  lawns  aad  landscape, 
applying  the  same  pesticides  eis  professionals.  Approximately  only 
8  million  homeowners  use  professional  lawn  care  services.  Why 
should  the  professional  applicator  be  singled  out  when  clearly 
much  more  pesticide  is  used  by  the  do-it-yourselfer? 

Additionally,  the  unregulated  do-it-yourselfer  is  far  more  likely 
to  misuse,  overuse  or  abuse  pesticides  than  the  professional. 

There  are  over  80,000  local  governments  in  the  United  States. 
Professioned  applicators  would  have  to  deal  with  a  different  set  of 
rules  and  regulations  in  each  town.  This  would  be  a  tremendous 
burden,  particularly  on  small  businesses,  driving  their  costs  up  sub- 
stantifdly. 

Prenotification  of  customers  and/or  neighbors  prior  to  lawn  care 
applications  is  unnecessary  and  would  present  severe  problems  for 
lawn  care  companies.  It  is  unnecessary  in  that  approximately  50 
million  professioned  lawn  care  applications  are  made  annually  in 
the  United  States  with  very  few  problems  or  incidents. 

In  addition,  the  lawn  care  applicator  would  find  it  very  difRcutt 
to  pinpoint  time  of  the  application.  For  example,  changes  in  weath- 
er, truck  breakdowns  and  employee  illness  all  interfere  with  sched- 
uled applications. 

If  a  scheduled  application  couldn't  be  made,  would  people  need  to 
be  renotified?  Emergency  or  service  call  applications  could  not  be 
done  on  a  timely  basis. 

PLCAA  believes  that  Massachusetts  and  Rhode  Island  have  pro- 
mulgated notification  regulations  which  are  sufficient  from  a  right- 
to-know  standpoint,  yet  not  overly  burdensome  for  the  applicator. 
Customers  and/or  neighbors  have  the  right  to  request  prenotifica- 
tion of  applications.  Lawn  care  companies  must  tell  their  custom- 
ers that  they  have  the  right  to  request  this  notification.  This 
system  is  working  fine  in  lai^  part  because  the  regulations  are 
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Statewide  and  applicators  don't  have  to  deal  with  a  separate  set  of 
r^ulations  from  town  to  town. 

Only  a  few  customers,  less  than  5  percent,  and  far  fewer  neigh- 
bors, requested  prenotification.  It  doesn't  make  sense  to  PIX^AA  to 
notify  all  customers  and/or  their  neighbors  when  so  few  customers 
seem  to  want  notification. 

While  PLCAA  feels  that  the  Massachusetts  and  Rhode  Island 
regulations  are  workable,  it  strongly  objects  to  the  exclusion  given 
to  the  do-it-yourselfer.  Using  the  same  products  eis  the  professional, 
he  has  no  obligation  to  prenotify  a  neighbor  even  if  requested. 

Posting  of  treated  areiis — at  the  present  time,  lawn  care  applica- 
tors in  Massachusetts  eind  Rhode  bland  must  post  signs  at  points 
of  entry  onto  lawns  following  application.  While  very  few  problems 
had  occurred  due  to  lawn  care  applications.  State  r^ulators  felt  it 
was  primarily  a  right-to-know  issue. 

Other  ttutn  costs  of  the  signs,  lawn  care  companies  have  experi- 
enced only  a  few  problems  with  posting  as  it  must  be  done  in  Mas- 
sachusetts and  Rhode  Island.  It  is  clear,  however,  that  some  con- 
sumers become  overly  anxious  when  they  see  the  signs,  not  neces- 
sarily driving  them  from  using  pesticides,  but  driving  them  badi  to 
do-it-yourself  lawn  care.  Doing  it  themselves  appears  to  them  to  be 
safer,  even  though  they  use  the  same  products  as  professionals  and 
must  apply  them  themselves. 

Several  aspects  of  posting,  not  as  it  is  done  in  Massachusetts  and 
Rhode  Island,  but  as  it  is  sometimes  proposed,  would  be  unneces- 
sary or  create  severe  problems  for  the  applicator. 

n-epoeting,  i.e.,  sign  posted  2  to  3  days  ahead  of  time:  the  cost 
would  be  tremendous;  scheduling  due  to  weather,  illness  and  truck 
problems  would  be  impossible.  Many  signs  would  be  pulled  out 
after  the  preposting  but  before  the  application,  especially  by  chil- 
dren. Would  the  applicator  have  to  repost?  The  same  thii^  could 
be  accomplished  by  prenotification  on  cm  as-requested  basis. 

Mandatory  signs  every  25  to  50  feet — this  is  unnecessary,  par^ 
ticularly  since  many  lawns  have  very  limited  access.  Posting  at 
conspicuous  points  of  entry  should  be  satisfactory. 

Large  signs — Massachusetts  and  Rhode  Island  require  4-inch  by 
5-inch  signs.  Anything  larger  would  cause  too  much  litter  and  be 
too  costly  and  burdensome. 

PLCAA  would  object  strongly  to  the  professional  applicator  being 
singled  out  and  the  do-it-yourselfer  being  excluded  from  sign  post- 
ing. If  posting  is  a  right-to-know  issue,  especially  for  neighbors  and 
his  children  amd  pets,  how  can  the  do-it-yourselfer  possibly  be  ex- 
cluded, since  the  same  products  are  being  used? 

Thsmk  you  very  much. 

[The  prepared  statement  of  Mr.  Wilkinson  appears  at  tiie  conclu- 
sion of  the  hearing.] 

Mr.  GucKMAN.  Thank  you.  Dr.  Wilkinson. 

Finally,  we  hear  from  Mr.  Felix. 

STA'TEHENT  OF  ROBERT  FELIX,  EXECUTIVE  VICE  PRESIDENT, 

NATIONAL  ARBORIST  ASSOCIATION,  INC. 

Mr.  Felix.  Mr.  ChairmEin,  members  of  the  subcommittee,  my 

name  is  Robert  Felix.  I  am  the  executive  vice  president  of  the  Na- 
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tional  Arborist  Association.  We  Eire  a  trade  association  of  commer- 
cial tree  service  firms  spanning  the  United  States.  Our  660  member 
firms,  employing  more  than  40,000  people,  care  for  the  trees  of 
America's  urban  forests  on  residential,  commercial,  institutional 
and  municipal  properties. 

These  are  the  landscape  plants  that  provide  us  with  the  oxygen 
we  need  to  breathe,  filter  and  cool  the  air  and  beautify  our  envi- 
ronment, and  represent  as  much  as  20  percent  of  the  value  of  any 
real  estate. 

In  the  course  of  daily  operations,  we  have  the  need  to  apply  pes- 
ticides to  trees  and  shrubs  in  order  to  control  destructive  insects 
and  diseases. 

We  oppose  the  concept  of  local  jurisdiction  for  the  r^ulation  of 
pesticides  as  a  part  of  an  amended  FIFRA.  Such  requirement  offers 
the  potential  for  80,000  different  r^ulationa,  one  for  each  of  the 
80,000  municipal  entities  in  the  United  States. 

Experiences  to  date  clearly  indicate  that,  where  local  jurisdic- 
tions  have  attempted  to  r^ulate  pesticides,  contrary  to  the  ezistii^ 
FIFRA,  included  in  every  case  is  a  community  or  public  right-to- 
know  requirement.  This  is  commonly  known  as  "posting,"  or  "pre- 
and  poetapplication  notice." 

You  have  heard  about  the  economic  burdens,  the  chaos  and  con- 
fusion. Let's  talk  about  int^^ated  pest  management. 

Chairman  Brown  has  indicated  on  many  occasions  his  interest  in 
int^rated  pest  management  First  you  should  know  that  we  have 
no  secrets  and  we  have  nothing  to  hide.  In  fact,  for  years  we  volun- 
tarily provided  the  public  that  needs  to  know,  upon  request,  with 
notice  of  an  impending  pesticide  application  or  information  on  the 
pesticides  we  use.  As  a  matter  of  lEict,  we  use  the  same  pesticides 
that  any  homeowner  can  buy  in  any  garden  shop,  hardware  store 
or  supermarket. 

Certainly  we  must  strongly  oppose  any  regulation  that  would  re- 
quire that  every  citizen  be  notitled  prior  to  a  pesticide  application. 
Such  a  requirement  precludes  our  ability  to  effectively  utilize  the 
most  modem  pest  control  technology,  int^rated  pest  management. 

Insects  and  diseases  that  infest  trees  and  shrubs  have  a  brief 
period  during  their  life  cycles  during  which  they  can  be  effectively 
and  efficiently  controlled  with  a  minimum  of  praticide  and  little  or 
no  environmental  impact.  Timing  is  therefore  of  the  essence.  IFM 
techniques  available  to  us  require  monitoring  and,  if  required,  the 
immediate  application  of  pesticides. 

Prior  notice  to  a  multitude  of  abutting  property  owners  or  mu- 
nicipal officials  would  preclude  the  application  of  a  minimum  of 
pesticide  at  the  most  appropriate  and  opportune  time.  As  a  result, 
much  greater  quantities  of  pesticide  would  have  to  be  used  and 
generally  more  frequently. 

I  think  it  is  ironic  that  Montgomery  Coimty  is  in  the  forefront  of 
the  other  side  of  this  issue  and  at  the  present  time  they  are  infest- 
ed with  a  huge  population  of  gypsy  moths.  Gypsy  moths  can  be 
readily  controlled  and  safely  controlled  earlier  on  in  their  life 
cycle. 

In  situations  where  prior  notice  is  required,  that  situation  has 
delayed — obviously  the  gypsy  moths  are  not  interested  in  lenisla- 
tion.  They  continue  to  feed  and  they  continue  to  grow,  and  the 
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Ingger  they  get  the  tougher  they  are  to  control  and  the  more  pesti- 
doe  is  required. 

Afiain,  thoee  abutting  property  owners  that  indicate  that  they 
need  to  know  can  be  easily  notified,  as  they  are  usually  very  few, 
fewer  than  5  percent. 

Poet-application  notice  is  not  a  problem  for  us.  In  our  view,  it 
really  serves  very  little  purpose  from  a  public  safety  standpoint. 
The  pesticides  we  use,  applied  in  such  a  dilute  form,  are  raiTiron- 
mentally  sound  and  are  the  same  used  by  the  homeowners,  and 
they  don't  post.  If  anything,  post-application  notice  provides  a  firm 
witli  a  statutory  right  to  place  advertising  on  a  constmier's  inop- 
erty. 

It  is  interesting  to  note  that  H.R.  2463,  a  bill  introduced  hy  Mr. 
de  la  Garza  and  supported  by  members  of  tills  committee,  includes 
no  reference  to  local  jurisdiction  having  any  authority  to  r^;\ilate 
the  use  of  pesticides. 

In  summaiy,  we  would  ui^  the  committee  not  to  consider  any 
amendment  that  might  give  local  jurisdictions  the  right  to  r^ulate 
the  use  of  pesticides.  Such  an  funendment  would  not  offer  the 
American  people  better  protection  than  they  have  now  and  would 
only  cause  chaos,  and  the  reasons  have  been  given. 

Pre-  and  poet-application  notice  treats  symptoms,  not  causes. 
More  striiwent  applicator  training  requirements,  sach  as  those  s^ 
forth  in  (TR.  2463,  with  sufficient  funding  for  enforcement,  is  a 
more  effective  means  of  improving  FIFBA. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Felix  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  GuCKMAN.  I  want  to  thank  the  panel  for  excellent  testimo- 
ny— both  panels.  This  is  a  fascinating  subject  because  again  it  goes 
back  to  classic  public  policy  conflicts. 

On  the  one  hand,  I  think  the  Eu::gument  I  am  hearing  here  is  that 
local  governments  don't  have  the  scientific  information  to  make 
judgments  affecting  pesticides,  that  they  may  be  subject  to  too  emo- 
tional a  response  by  the  public  in  some  cases  not  based  upon  facts, 
and  that  uniformity  is  needed  in  this  area. 

On  the  other  siife,  the  question  is  do  the  Federal  and  State  gov- 
ernments have  the  resources  and  political  interest  to  do  anything 
about  this  situation,  particularly  when  registration  and  testing 
processes  have  not  been  updated  and  have  oroken  down  over  the 
years. 

It  is  one  of  these  classic  public  policy  issues,  how  do  you  best  pro- 
tect the  pubUc,  and  our  job  is  to  try  to  find  a  responsible  middle 
ground  approach  that  doesn't  cause  chaos  in  the  industry  but  still 
again  protects  the  public  as  well  as  possible. 

I  don't  know,  one  of  you  may  have  mentioned  this  in  your  testi- 
mony about  New  Jeney's  statute  and  whether  this  would  be  some- 
thing— how  you  would  leel  about  it.  New  Jersey  has  a  State  statute 
that  doesn't  ban  local  action  but  it  incorporates  a  set  of  Ruidelines 
for  local  action  in  this  area,  and  as  long  as  local  action  fits  wiUiin 
this  model  ordinance,  action  is  allowed. 

For  example,  the  State  would  allow  localities  to  require  posting, 
the  State  would  allow  that,  but  would  not  allow  them  to  Imui  a 
chemical  outright. 
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I  wonder  how  you  would  feel  about  a  State  statute  that  deals 
with  pesticide  use  under  some  sort  of  guidelines. 

Mr.  McCreeoy.  Mr.  Glickmein,  1  am  not  intimately  familiar  with 
New  Jersey  law  but,  as  I  understand,  that  allows  local  jurisdictions 
to  adopt  a  posting  ordinance  for  custom  applicators,  in  other  words, 
the  applicators  who — some  other  gentlemen  could  address  this 
better  man  I — who  spray  trees  with  power  equipment. 

But  I  also  understand  that  many  jurisdictions  in  New  Jersey 
have  also  gone  ahead  without  the  State's  approval  and  have  in  that 
sense  not  accommodated  the  State's  concerns. 

In  an  ideal  scenario  our  organization  would  support  the  Califor- 
nia law,  which  is  outright  preemption  of  local  law,  just  to  achieve 
uniformity  so  all  residents  can  benefit  from  the  State  regulation. 

Mr.  GucKMAN.  Mr.  Wolfe,  your  testimony  criticized  the  use  of 
false  data  in  the  setting  of  regulations.  Your  statement  also  calls 
homeowners  the  largest  single  group  of  pesticide  users  and  abusers. 

Mr.  Wolfe.  Yes,  sir. 

Mr.  GucKMAN.  Do  you  have  any  data  to  support  that  statement? 

Mr.  Wolfe.  Well,  we  have — I  could  present  data  to  you,  sir,  in 
writing,  on  many  of  these  issues. 

[The  material  was  not  submitted  at  time  of  printing.] 

Mr.  Wolfe.  As  an  observer  of  homeowners,  I  see  10-year-old  bot- 
tles of  pesticides  stored  on  people's  shelves  in  their  garage  and 
then  they  either  dump  them  down  the  drain  or  throw  tnem  into — 
generally  throw  them  into  the  trash,  and  that  goes  into  the  county 
waste  facilities  and  then  it  is  a  form  of  pollution  into  the  dumps, 
whereas  pesticide  users,  commercied  pesticide  applicators,  triple 
rinse  all  their  containers,  the  material  goes  back  into  the  tank  and 
then  goes  on,  sprayed  on  another  property. 

Mr.  Glickman.  The  larger  question  is.  Do  we  impose  the  same 
requirements  on  homeowners  with  respect  to  posting  requirements 
and  other  things  that  we  would  require  on  applicators  with  respect 
to  local  and  county  ordinances. 

Mr.  Wolfe.  Absolutely.  Absolutely.  Anyone  who  uses  pesticides 
should  be  under  the  same  laws  as  the  commercial  applicators. 

Mr.  GuCKMAN.  Dr.  Wilkinson. 

Mr.  Wilkinson.  I  might  mention — and  we  can  share  this  with 
you — there  recently  was  released  a  National  Gardening  Association 
survey  that  indicated  there  are  51  million  homeowners  that  are 
practicing  lawn  care  in  the  United  States,  and  they  present — I 
can't  expound  on  them  here — numerous  facts  and  figures  in  regard 
to  the  dollars  spent  on  insecticides  and  herbicides  and  so  on. 

They  are  clearly  a  much  larger  group  of  individuals  utilizing  pes- 
ticides than  we  have  within  the  professional  groups  of  applicators. 

[EorroR's  note.— The  National  Gardening  Survey,  1986-1987,  is 
held  in  the  committee  files.] 

Mr.  GucKMAN.  OK.  Thank  you. 

Mr.  Coleman. 

Mr.  Coleman.  Thank  you  very  much.  I  am  sorry  I  wasn't  here 
for  all  your  testimony.  Frankly  I  am  just  beginning  to  learn  a  lot  of 
this  subject  matter  in  these  issues. 

But,  Dr.  Wilkinson,  what  kind  of  doctor  is  that? 

Mr.  Wilkinson.  I  have  a  Ph.D.  in  agronomy. 
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Mr.  Coleman.  You  are  not  a  medical  doctor? 

Mr.  Wilkinson.  No. 

Mr.  Coleman.  Do  you  have  medical  doctors  on  your  staff  or  as 
consultants  to  your  association? 

Mr.  Wilkinson.  We  do  not  have  medical  doctors  as  consultants 
to  our  association.  A  number  of  our  individual  members,  however, 
do. 

Mr.  Coleman.  I  see.  The  reason  I  ask  is  that  1  personally  have 
had  an  experience  with  a  lawn  service  for  3  or  4  years.  When  they 
first  started,  I  would  mow  the  grass,  and  the  first  time  I  did  it  I  got 
very,  very  sick,  and  the  second  time  I  did  it  I  got  very,  very  sick, 
and  I  finally  figured  out  the  cause  and  effect,  and  now  I  mow  my 
grass  with  a  surgeon's  mask  on,  as  I  did  last  night. 

The  question  is  not  just  necessarily  about  a  right  to  know  or  a 
notification.  I  think  a  major  question  is  why  do  I  feel  like  I  have  to 
have  all  these  chemicals  on  my  lawn  which  I  have  voluntarily  done 
and  paid  for  for  3  years  when  I  know  it  makes  me  sick,  but  I  wear 
the  mask  so  it  doesn't  make  me  sick;  and  what  am  I  exposing  my 
children  and  neighbors  to,  in  a  sense? 

Mr.  Wilkinson.  Certainly  there  is  nothing  that  requires  you  to 
have  these  products  put  on  your  lawn. 

Mr.  Coleman.  No.  But  the  mentality  is  that  I  need  to  have  that 
grass  green. 

Mr.  Wilkinson.  For  whatever  reason  it  is,  I  can't  explain  it,  but 
Americans  have  a  love  affair 

Mr.  Coleman.  It  is  something  we  all  believe  and  think. 

Mr.  Wilkinson.  Americans  have  a  love  affair  with  their  lawn. 

Mr.  Coleman.  I  go  to  Phoenix,  Arizona,  and  since  I  don't  come 
from  the  desert  I  was  surprised  to  see  that  [>eople  enjoyed  sand  in 
their  yards.  I  couldn't  handle  that.  I  wouldn't  want  sand  and  dirt 
in  my  yard.  I  need  green  grass  for  some  reason. 

I  am  just  suggesting  that  I  feel  bad  about  it  myself,  that  I  am 
caught  in  a  system  of  peer  pressure  from  neighbors  or  self-esteem 
or  whatever,  that  1  need  to  do  this,  even  to  the  point  where  I  know 
there  is  some  sort  of  toxic  reaction  to  the  chemicetls  on  there. 

I  just  wonder  if  your  association  shouldn't  take  a  rage  out  of 
some  of  the  other  agricultural  commodities  that  have  nad  to  deal 
with  this  type  of  issue.  The  beef  industry  is  dealing  with  it;  the 
pork  industry,  the  egg  industry,  the  milk  industry.  We  used  to 
have  whole  milk  and  that  was  it.  Now  we  have  skim  milk,  1  per- 
cent, 2  percent  milk,  because  of  the  health  consciousness  of  the 
consumer. 

It  is  not  really  a  question;  it  is  just  a  statement.  But  I  feel  frus- 
trated with  this  issue.  It  is  just  not  notification.  Heaven  knows,  I 
know,  I  pay  for  it.  It  is  silly  for  me  to  do  it  when  I  know  that  my 
reaction  is  from  the  chemicals. 

Mr.  Wilkinson.  First  of  all,  if  you  did  feel  as  if  you  got  sick  as  a 
reaction  to  the  lawn  care  pesticides,  there  are  ways  that  that  can 
be  checked  out.  We  can  determine  if,  in  fact,  you  are  one  of  those 
very  few  individuals  that  do  have  an  allergic  reaction  to  the  pesti- 
cides. 

Mr.  Coleman.  But  I  don't  as  long  as  I  wear  the  mask. 

Mr.  Wilkinson.  Particularly  if  you  recently  moved  up  North 
from  Arizona. 
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Mr.  COLEBiAN.  No,  no. 

Mr.  Wilkinson.  There  are  many  people  that  are  allergic  to  grass 
all  by  itself,  with  or  without  pesticide  applications,  lliere  are 
people  that  are  allergic  to  grass  and  grass  pollen.  Your  reaction 
may  have  just  eis  easily  been  an  allelic  reaction  to  the  grass  itself 
and  not  to  the  p^ticides. 

Mr.  Coleman.  Do  you  have  a  reservoir  of  information  regarding 
the  number  of  complaints  you  get  regarding  this  sort  of  thing? 

Mr.  Wilkinson.  Within  the  last  month  there  was  a  report  re- 
leased— and  we  can  share  that  with  the  committee — by  the  Ameri- 
can Council  on  Science  and  Health,  which  delved  into  the  issue  of 
allergic  reactions  to  pesticides. 

Their  conclusion  was  that  there  is  a  very,  very  small  percentf^e 
of  the  American  population  that  is,  in  fact,  allergic  to  pesticide  or 
lawn  care  pesticide  applications  in  particuUr. 

They  could  not  find  a  particularlv  large  problem  in  terms  of  al- 
lergic reeictions  to  lawn  care  pesticides. 

In  addition  to  your  statement  regarding  why  do  we  have  to  have 
these  types  of  lawns  and  lawn  care  applications,  let  me  state  that 
in  many  cases  it  is  the  homeowner  tnat  is  driving  the  lawn  care 
companies  to  make  more  and  more  applications  of  pesticides. 

Most  professional  lawn  care  companies,  I  feel,  have  done  a  very, 
very  commendable  job  in  recent  years  attempting  to  dramatically 
utilize  their  use  of  pesticides  and  incorporate  sucn  practices  as  in- 
t^rated  pest  management  in  their  program. 

Mr.  Coleman.  I  understand,  and  I  am  not  trying  to  be  unfair. 
But  it  is  a  little  like  back  when  I  was  a  teenager  and  Dan  was  a 
teenager  many  years  ago,  the  thing  to  do  was  go  out  and  get  a  nice 
suntan,  put  the  sun  lotion  on,  and  the  bronzier  you  were,  the 
better  on  you  were. 

That  whole  idea  has  turned  to  where  the  makers  of  suntan  lotion 
now  make  a  lot  of  their  money  off  sun  block  and  the  cancer  every- 
body  has  linked  to  sun  exposure.  It  is  very  reel. 

Now  it  is  not  so  coot.  My  kids  don't  think  it  is  very  cool  to  go  out 
and  get  suntanned  and  burned  and  what  have  you,  because  they 
know  the  risks  involved. 

I  guess  the  thrust  of  my  comments  here  are  to  have  encourage- 
ment from  the  industry — we  don't  want  to  put  people  out  of  work 
or  anything,  but  at  the  same  time  we  have  to  recognize  the  risk 
and  to  help  the  public  and  help  the  consiuner  under  those  things, 
so  we  may  come  up  with  something  different  than  what  we  have 
today  but  still  maintain  what  we  perceive  as  a  healthy  environ- 
ment. 

Mr.  Wilkinson.  I  feel  confident  that  I  can  give  jfou  that  encour- 
agement, Mr.  Coleman,  insofar  as  our  industry  is  moving  toward 
fewer  and  fewer  applications  of  pesticides.  We  are  moving  toward 
the  application  of  safer  pesticides.  There  is  a  lot  of  technology,  par- 
ticularly  in  the  area  of  application  equipment,  which  allows  us  to 
dramatically  reduce  the  eimount  of  pesticides  that  we  are  appl3^ng 
to  lawns,  and  I  feel  confident  in  saying  that  we  will  continue  to 
make  strides  in  that  area. 

Mr.  Coleman.  I  would  like  to  have  from  you,  first  of  all,  the 
study  you  mentioned  about  the  reaction  to  the  applications.  And, 
second,  this  policy  that  you  just  commented  on,  is  that  a  policy  in 
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written  form  and  am  you  provide  some — in  writing  to  me — some  of 
the  thrust  of  what  you  just  commented  on? 

Mr.  WiuciNSON.  Yes,  sir,  I  can  do  both  of  those. 

Mr.  Coleman.  Thank  you. 

[The  information  follows:] 
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Mr.  GucKUAN.  He  could  be  like  me.  I  don't  do  anything.  I  never 
mow  my  grass.  My  house  may  be  an  eyesore  but  I  don't  mow  the 
graaa.  I  haven't  gotten  sick  mowing  my  lawn,  I  can  tell  you  that 
now. 

Mr.  Coleman.  The  neighbors  are  sick  of  your  lawn,  though. 

Mr.  GucKMAN.  That's  right. 

We  thank  you  for  your  testimony.  You  have  been  very  helpful  to 
us. 

The  hearing  is  adjourned. 

[Whereupon,  at  11:55  a.m.,  the  subcommittee  was  adjourned.] 

[Material  submitted  for  inclusion  in  the  record  follows:] 
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TESTIHOHY  OF  THE  HOUORABLE  STEIfr  H.  HOYER 

BEFORE  THE  SUBCOflniTTEE  ON  DEPARTMENT  VERATIOIIS, 

RESEARCH,  AND  FOREIGN  AGRICULTURE  OF  THE 

COnniTTEE  OH  AGRICULTURE 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

JURE  16.  1987 

riR.  CHAIflHAH  AND  HEKBERS  OF  THE  SUBCOnniTTEE.  THANK  YOU  FOR 
CONVENING  THIS  HEARING  TO  EXPLORE  AH  ISSUE  OF  EXTREME  IHPORTAHCE  TO' 
PRINCE  GEORGE'S  AND  NONTGONERY  COUNTIES  IN  MRYLAHO,  IN  PARTICULAR. 
AND  TO  COnnUNITIES  AND  COUNTIES  THROUGHOUT  THE  COUNTRY,  ALSO.  I 
WOULD  BE  GRATEFUL  FOR  YOUR  EXTENDING  NY  APPRECIATION  TO  CONGRESSIUK 
KIKI  DC  LA  GARZA  OF  TEXAS.  THE  CHAIRNAN  OF  THE  COfWITTEE  ON 
AGRICULTURE.  FOR  HIS  ROLE  IN  THIS  OPPORTUNITY  FOR  INHRESTED  PARTIES 
AND  INDIVIDUALS  TO  DISCUSS  THE  RIGHTS. OF  POLITICAL  SUBDIVISIONS  OF 
STATES  TO  ENACT  AND  ENFORCE  PESTICIDE  'RIGHT-TO-KNON"  AND  PUBLIC 
NOTIFICATION  LEGISLATION. 

I  MOULD  ALSO  LIKE  TO  THANK  THE  HANY  HITNESSES  AND  OTHERS  HHO  ARE 
SUBNITTING  TESTIflONY  FOR  THE  RECORD  ON  THIS  IPIPORTANT  ISSUE.  YOUR 
INPUT  AND  PERSPECTIVE  ARE  HOST  HELPFUL. 

IT  niGHT  BE  USEFUL  TO  PROVIDE  A  LITTLE  BACKGROUND  TO  NT  OWN 
INTEREST  IN  THIS  SUBJECT.  LAST  TEAR.  TOWARD  THE  CLOSE  OF  THE  SECOND 
SESSION  OF  THE  99TH  CONGRESS,  THE  FULL  HOUSE  OF  REPRESENTATIVES 
DEBATED  THE  REAUTHORIZATION  OF  THE  FEDERAL  FEDERAL  INSECTICIDE, 
FUNGICIDE.  AND  RODENTICIDE  ACT.  I  DRAFTED  AND  PREPARED  TO  INTRODUCE 
AH  AflENDflENT  TO  BE  ADDED  OH  THE  FLOOR  OF  THE  HOUSE  TO  CLARIFY  THE 
RIGHTS  OF  POLTIICAL  SUBDIVISIONS. 
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LAST  YEAR'S  FIFRik  LE6ISLATI(M  WAS  A  PRODUCT  OF  flUCH  HAfID  HORK 
AHD  SUBSTANTIAL  COHPKOfllSE  BETHEEN  fUJM  EKVIROHNEHTAL. 
AGRICULTURAL.  AHD  INDUSTRY  6R0UPS.  THIS  TENUOUS  COHPROHISE  IN  LAR6E 
PART  REFLECTED  THE  DEDICATED  EFFORT  OF  NAflY  NEriBERS  OF  THIS 
SUBCOnniTTEE.  THE  FULL  COnNtTTEC  OH  A6R1CULTURE,  AHD  OUR  600D 
FRIEND,  THE  FORHER  CHAIRMAN  OF  THIS  SUBCOIWITTEE,  BERKLEY  BEDELL  OF 
lOUA. 

I  UITHDREU  NY  AKENDHENT  IN  EXCHANGE  FOR  A  PROHISE  TO  HOLD 
HEARINGS  EARLY  IN  THE  FIRST  SESSION  OF  THE  lOOTH  CONGRESS.  IT  HAS 
Kf   BELIEF  THEN  AND  IT  REHAINS  NY  BELIEF  HOW  NE  HOST  CAREFULLY 
CONSIDER  THIS  ISSUE  --  A  DEFINITION  OF  THE  RIGHTS  OF  POLITICAL 
SUBDIVISIONS  OF  STATES,  SUCH  AS  COUNTIES.  TO  EXERCISE  POLICE  POWER 
TO  PROTECT  THE  HEALTH,  SAFETY.  AND  WELFARE  OF  RESIDENTS.  SUCH 
CONSIDERATION  IS  BEST  DONE  AT  THE  SUBCONHITTEE  LEVEL  AHD  AT  THE  FULL 
C0HI1ITTEE  LEVEL.  THAT  IS  EXACTLY  WHAT  THE  SUBCOHfllTTEE  OH 
DEPARTHENT  OPERATIOHS,  RESEARCH.  AND  FOREIGN  AGRICULTURE  IS  DOING  - 
HERE,  TODAY. 

CERTAINLY.  IT  HAS  inpORTANT  TO  BRING  THIS  ISSUE  TO  THE  ATTENTION 
OF  NY  COLLEAGUES.   I  SUCCEEDED  TO  THAT  DEGREE  LAST  YEAR  BY  PROPOSING 
AN  AHENDflENT  TO  FIFRA  AND  BY  ENGAGIHG  CONCRESSnAN  BEDELL  IN  A 
COLLOQUY  ON  THE  HOUSE  FLOOR. 

I  An  GRATIFIED  THAT  HE  NOW  HAVE  THIS  OPORTUNITY,  THROUGH  THE 
AUSPICES  OF  THIS  SUBCOHfllTTEE.  TO  HEAR  AND  READ  TESTIHONY  FROM 
EHVIROHHENTAL  ACTIVISTS.  FROU  LOCAL  ELECTED  OFFICIALS.  FROH  EXPERTS, 


..Google 


FRON  SPECIALISTS,  FROH  SCIENTISTS.  FROK  INDUSTRY  REPIESEHTATIVES. 
AND  FROft  OTHERS.  THIS  HEARING  ENABLES  US  TO  SPEND  TINE  OH.  TO  FOCUS 
ATTENTION  OH,  AND  TO  HEIGH  THE  MERITS  OF  ALLOHIHG  LOCALITIES  AHD 
COUNTIES  TO  PASS  PESTICIDE  -RI6HT-T0-ltH0H"  LEGISLATION. 

I  HOULD  BE  ONE  OF  THE  FIRST  TO  ADHIT  THAT  I  AH  HOT  AH  EXPERT  OH 
THE  TECHNICAL  ISSUES  INVOLVED  WITH  PESTICIDES  AND  CHEHIULS.  BUT, 
AS  A  FORMER  MARYLAND  STATE  SENATOR  AHD  AS  THE  UHITED  STATES 
REPRESENTATIVE  FOR  THE  FIFTH  CONGRESSIONAL  DISTRICT  OF  HARTLAHD,  I 
THINK  THAT  COUNTIES.  IH  THE  ABSENCE  OF  CLEAR  FEDERAL  PREEHPTIOH  AHD 
OF  RIGOROUS,  STRONG  FEDERAL  STANDARDS.  HUST  ACT  TO  PROTECT  THE 
HEALTH.  HELL-BEING.  AHD  SAFETY  OF  THEIR  CITIZENS.  FUHTHERHORE.  IH 
ITS  REPORT,  'ROHAGRI CULTURAL  PESTICIDCSi  RISK  AND  REGULATION,'  THE 
GENERAL  ACCOUNTING  OFFICE  HROTE.  'THE  CHRONIC  <LOHG  TERR}  HEALTH 
RISKS  OF  N0NA6R] CULTURAL  PESTICIDES  ARE  UNCERTAIN'  AND  'THE  PUBLIC 
IS  NOT  TOLD  ABOUT  THE  UNCERTAINTIES  SURROUNDIHS  CHRONIC  HEALTH 
RISKS.-  6A0  ALSO  REPORTED.  'IT  IS  INPORTANT  TO  HIHIHZE  PESTICIDE 
EXPOSURE  BECAUSE  ALL  PESTICIDES  POSE  SOME  RISK....' 

THERE  ARE  LITERALLY  HUHMEDS  OF  COflHOHLY-USED  PESTICIDES  THAT 
THE  ENVIRONHENTAL  PROTECTION  AGENCY  HAS  NOT  CAREFULLY  EVALUATED. 
THE  HEALTH  CONSEQUENCES  OF  HUHAN  EXPOSURE  TO  THESE  CHENICALS  ARE 
UHKNOUH.  EVEN  'APPROVED'  SUBSTANCES.  EPA-REGISTERED  CHEMICALS. 
OFFER  DANGERS.  EVEN  HHEH  PROPERLY  APPLIED,  AHD  EVEH  UNDER  FAVORADLE 
HEATHER  CONDITIONS,  PESTICIDES  MAY  POSe' THREATS  TO  HAHY  --  TO 
INFANTS,  TO  PREGNAHT  HOMEN.  TO  THE  CHEMICALLY  SENSITIVE,  TO  YOUNG 
CHILDREN,  TO  THE  ELDERLY.  AHD  TO  HOUSEHOLD  PETS. 
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I  An  HOT  REFERRING  TO  THE  PESTICIDES  USED  III  UR6E-SCALE 
AGRICULTURAL  PRODUCTION,  BUT  TO  THE  TYPES  OF  CHEftlCALS  APPLIED  TO 
OUR  LAWNS,  QUR  PLAYGROUNDS.  OUR  SHRUBBERY.  AND  OUR  GARDENS.  TODAY. 
HE  ARE  DISCUSSING  AND  FOCUSING  ON  THE  USE  OF  NOH-AGR I CULTURAL 
PESTICIDES  IN  DENSELY-POPULATED  SUBURBAN  AND  URBAN  C0IU1UNIT1ES. 

Kf   OWN  COUNTY,  PRINCE  GEORGE'S.  AND  OUR  NEIGHBORING  EOOHTY, 
HONTGOHERY,  ENACTED  REASONABLE  AND  RESPONSIBLE  ORDINANCES.  THE 
PRINCE  GEORGE'S  ORDINANCE,  IN  PARTICULAR.  CALLS  FOR  THE  'P0STIH6'  OF 
PROPERTY.  I.E..  THE  ERECTION  OF  WARNING  SIGNS  PRIOR  TO  THE 
APPLICATION  OF  PESTICIDESi  FOR  THE  PROVISION  BY  COUERCIAL 
APPLICATORS  TO  CUSTDHERS  OF  IHPORTANT  HEALTH  AND  SAFETY  INFORHATIONt 
AND  FOR  OTHER  STEPS  TO  PROTECT  PEOPLE  AND  PETS  FRON  EXPOSURE  TO 
POTENTIALLY  HAZARDOUS  CHENICALS. 

CERTAINLY,  THERE  ARE  QUESTIONS  RAISED  HHEH  NEIGHBORING  COUNTIES 
ENACT  DIFFERING  ORDINANCES  OR  WHEN  NEIGHBORING  COHKUNITIES  HITHIN 
THE  SANE  COUNTY  ENACT  DIFFERING  ORDINANCES.  BUT,  DOES  THIS 
UNDERniNE  THE  FUNDAKEKTAL  ARGUFIENT  THAT  POLITICAL  SUBDIVISIONS  OF 
STATES  -  COUNTIES,  IN  THIS  CASE  --  ARE  PROPERLY  EXERCISING  THE 
POLICE  POWER  RETAINED  BY  THE  STATES? 

I  THINK  HO.  POLITICAL  SUBDIVISIONS  OF  STATES,  IN  THE  ABSENCE  OF 
FEDERAL  STANDARDS.  BEST  KNOW  LOCAL  CONDITIONS  AND  BEST  UNDERSTAND 
LOCAL  CONCERNS.   IN  THE  ABSENCE  OF  FEDERAL  STANDARDS,  OR  EVEN  STATE 
STANDARDS,  IT  IS  NOT  UNREASONABLE  FOR  COUNTIES  TO  ACT  IN  THE  BEST 
INTERESTS  OF  THEIR  CITIZENS.   IT  IS  IMPORTANT  TO  NOTE  HERE  THAT  IN 
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THE  CASE  OF  THE  TttO  MRTLAND  COUNTIES  HE  ARE  TALKING  SPECIFICALLY 
ABOUT  THE  II0H-A6RI CULTURAL  APPLICATION  OF  PESTICIDES. 

INDEED.  LAST  YEAR.  THE  CAHPAIGH  FOR  PESTICIDE  REFORH,  A 
COALITION  OF  LABOR.  CIVIC.  AND  EHVIRONHENTAL  6R0UPS.  AMD  THE 
NATIONAL  AGRICULTURAL  CHENICALS  ASSOCIATION,  A  GROUP  OF 
MANUFACTURERS  AND  USERS,  OPPOSED  NY  AKNDHENT.  BUT.  IN  MATERIAL 
THESE  GROUPS  DISTRIBUTED  TO  EVERY  C0H6KESSI0HAL  OFFICE  BEFORE  THE 
DEBATE  ON  FIFRA.  THEY  WROTE: 

LOCAL  ELECTED  OFFICIALS  HAVE  FOUND  LOCAL  ORDINANCES 
ARE  A  MOST  EFFECTIVE  METHOD  OF  RESPONDING  TO  CONSTITUTENT 
CONCERNS,  SUCH  AS  REQUIRING  POSTING  BEFORE  PESTICIDES  ARE 
APPLIED  TO  LAWNS  OR  PLAYGROUNDS.  THESE  ORDINANCES  ARE 
INTENDED  TO  ENABLE  PEOPLE  TO  TAKE  PRECAUTIONS  TO  AVOID 
EXPOSURE  (I.E..  KEEPING  THE  KIDS  INSIDE  DURING  SPRAYING. 
KEEPING  ANIMALS  AND  CHILDREN  OFF  THE  LAWN  UNTIL  THE 
CHEMICALS  HAVE  DRIED).  THIS  IS  A  PROPER  AND 
HELL-ESTADLISHED  EXERCISE  OF  THE  POLICE  POWER  INTO  HHICH 
INTRUSION  BY  THE  FEDERAL  GOVERNMENT  IS  UNPRECEDENTED  AND 
UNNECESSARY. 

IN  A  SUIT  AGAINST  THE  ENF0RCD1ENT  OF  THE  ORDINANCES  PASSED  BY 
PRINCE  GEORGE'S  AND  MOHTGONERY  COUNTIES.  A  FEDERAL  JUDGE  SITTING  IN 
THE  UNITED  STATES  DISTRICT  COURT  FOR  THE  DISTRICT  OF  MARYLAND  HAS 
RULED  OTHERWISE.  PRINCE  GEORGE'S  AND  MONTGOMERY  COUNTIES  HAVE 
APPEALED  HIS  DECISION  THAT  THE  COUNTIES  KRE  REGULATING  PESTICIDES. 


..Google 


A  FUNCTION  THE  JUDGE  RULED  HAS  TNE  EXCLUSIVE  PROVIIKE  OF  THE  FEOEML 
GOVERNHENT.  THE  COURT  OF  APPEALS  FOR  THE  FOURTH  JUDICIAL  CIRCUIT 
HILL  RULE  ON  HHETHER  THE  THO  flARYLANO  COUNTIES  HERE  VALIDLY 
EXEACISING  POLICE  POHERS  POSSESSED  BY  POLITICAL  SUBDIVISIONS  OR  HERE 
REGULATING  PESTICIDES. 

DURING  THIS  PAST  YEAR'S  LEGISLATIVE  SESSION,  THE  fURYUHD  STATE 
SENATE  AND  THE  fURYLANO  HOUSE  OF  DELEGATES  PASSED  AND  THE  GOVEKHOR 
APPROVED  BILLS  REQUIRING  A  LICENSED  PESTICIDE  APPLICATOR  (LICEKSEE) 
TO  PROVIDE  A  CUSTOMER  HITH  SPECIFIC  INFORMATION  ABOUT  THE  LICEHSEE 
AND  ABOUT  THE  PESTICIDES  BEING  APPLIED.  UPON  REQUEST,  A  LICENSEE  IS 
TO  GIVE  ADVANCE  NOTICE  TO  A  CUSTOflER  OF  THE  TINE  OF  THE  PESTICIDE 
APPLICATION.-  THE  LICENSEE  IS  ALSO  REQUIRED  TO  POST  A  SIGH 
CONTAINING  A  UNIFORM  STATEMENT  APPROVED  BY  THE  MARYLAND  DEPARTMENT 
OF  AGRICULTURE.  THE  SIGN  MUST  REMAIN  POSTED  FOR  48  HOURS  AFTER  THE 
APPLICATION  OF  A  PESTICIDE. 

IN  THE  COURSE  OF  ITS  DELIBERATIONS.  THIS  SUBCOMMITTEE  AND  THE 
COMMITTEE  ON  AGRICULTURE  CAN  ADD  INSIGHT  INTO  THESE  QUESTIONS.  THIS 
IS  IMPORTANT  BECAUSE  MANY  OTHER  COMMUNITIES  AND  MANY  OTHER  COUNTIES 
ARE  HOH  ASKING  AND  ATTEKPTING  TO  ANSHER  THESE  QUESTIONS. 

AGAIN.  MR.  CHAIRMAN,  THANK  YOU  FOR  CONVENING  THIS  HEARING. 
ALSO,  MY  THANKS  TO  THE  OTHER  MEMBERS  OF  THIS  SUBCOMMITTEE  AND  TO 
CHAIRMAN  DE  LA  GARZA,  THESE  ARE  IMPORTANT  ISSUES.  AND  I  AJt  PLEASED 
THAT  THE  SUBCOHHITTEE  HAS  DEVOTED  ATTENTION  THIS  HORNING  TO  THE 
QUESTION  OF  THE  RIGHTS  OF  POLITICAL  SUBDIVISIONS  OF  STATES  TO  ENACT 
-6- 
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AHD  ENFORCE  PESTICIDE  ■RIGHT-TO-KNOH'  AND  PUBLIC  HOTIFICATIOD 
(.EGISLATIOH. 

m.  CHAIRfUN,  IN  CONJUNCTION  WITH  HV  RESPOKSIBILITIES  ON  THE 
COflttlTTEE  ON  APPROPRIATIONS,  I  AN  PREPARING  FOR  flARK-UPS  IN  SEVERAL 
SUBCOnniTTEES.  I  THANK  YOU  FOR  YOUR  COURTESY  AND  I  APOLOGIZE  FOR  IIY 
HAVING  TO  LEAVE  AT  THIS  POINT,  HOWEVER.  I  CERTAINLY  HOPE  THAT 
TODAY'S  WITNESSES  AND  THOSE  INDIVIDUALS  AND  ORGANIZATIONS  SUBftlTTIHG 
TESTinOHY  HILL  KELP  THE  SUBCOHIIITTEE  DURING  ITS  CONSIDERATION  OF  THE 
FEDERAL  INSECTICIDE.  FUNGICIDE,  AND  RODENTICIDE  ACT. 

ATTACHHEHTS 

1.  COLLOOUY  HITH  CONGRESSMAN  BERKLEY  BEDELL,  CONGRESSIONAL  RECORD. 
SEPTEIIBER  17.   1987,  P.  H  7051. 

2.  LETTER  FROH  CONGRESSHAH  STEHY  H,  HOYER  TO  CONGRESSNAN  E  D£  LA 
GARZA.  JANUARY  30.   1987. 
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Ml.  ChaiissD  asd  aisbacB  of  tb*  SabcMaitt*«>     I  aa  Jar  taldaaa,  ■acioaal 
Coordinate  of  tho  Bationat  Coalition  i(aiBit  tba  Htaaaa  of  pMtlcUaa 
(IGUfP),  a  BBCional,  Boaprofit,  aaabn^ip  oitaniaatiMi  that  rapcaMUa 
eOBVoitj-baaad  oriaAiiatlon*  aad  a  laa«a  of  paopl*  a«akia(  to  iapcov* 
protactloDi  trca  paaticidai  and  proaota  altacnativa  paat  aananiat  atcatatiaa 
vhieh  radnco  or  aliBinatt  a  r«liaaca  on  paatlcidaa.     Oar  a^baraUp  apaaa  *B 
itataa,   Japan,  Canada,  and  Maxico. 

Wa  thank  70a  Cor  tba  opportonitr  to  coaaant  on  tba  rithta  of  political 
anbdi*iiloB*  of  itataa  to  paM  paatieida  ordinancaa.     thia  ta  aa  taaoa  •[ 
traaandon*  laportaaca  to  oot  aoabarahlp,  vbleb  tata  Inrolvad  la  a  rnc*  af 
local  raapoBBa*  to  tba  baaardi  of  paotleldaa  froa  tba  daralopaant  of  pnaClas 
and  ootif icatioD  raqoiiaaaata  ■ecoapanrint  paatielda  naa,   atanrfacda  for  rtght- 
of-«ar  aaaagaaant  along  roadoidaa  and  Btilltr  llnaa  and  aacial  •prarlns 
Taitiictiona,     Claarlj,    wbara  paopla  ar*  potaBtlallj  aapoaad  to  paaticKaa, 
•itbar  tbrOBth  dlroct  aspoanca,  drift  or  by  aaj  of  roaidoaa  on  tranCad 
landacapaa,  tha;  want  to  b«  abla  to  taka  appropriata  action  to  protaet  thair 
haaltb  and  tba  baattb  of  tbatr  faaitioa. 
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first  of  ill,  I  woaU  lib*  to  Utrodoo*  70a  to  •  tjploal  fwaoa  Im  tko 
■atiooat  Coalition  ifalnat  tha  Hlanaa  of  raatleidas  (ICUD),  a  MBbatahlp 
eoalttioD  of  Bota  than  100  or|aslaatioDi  and  .tanodTadi  of  IndlTUvall  froa 
aetoaa  tha  oatlob     Ttata  la  not  an  aaay  taak,  baw«*«r,  boeanaa  tha  rants  of 
paopla  InvolTOd  vaiias  ao  wldaly,  iaelodiag  alt  S(a  srm>pa>  backgtaaada  and 
political  poTioaaioQib     Tbara  ara  tboao  who  oonaldor  thoBitlvoo  Tlctiao  of 
paatlclda  aianaa,  hmiat  baoo  opoatd  thtODih  paaticldo  mia,  at  drift,  or 
contaBlnatloQ  of  tbalr  boa*  by- ■  atmctDTal  paittclda  appllcatiab    Thaao 
paopla  ara  jalnod  bj  atheti  aach  ■■  faraata,  teslco lot lata,  cancar 
roaaarebacii  forsar  ehaBlcsl  coapan;  aclantlaCa,  format  tainlatora  with  atata 
■Dd  fadaral  ataoctaa  (aoaa  cmraatly  aaplojad  aa  wait),  pbyalelaa*  and 
■ttoTDsya. 

Bacaaaa  of  tbsss  paopla'a  aspatlancaa  and  kno*lad(a,    Cbay  hara  Jolood 
toiatbsr  to  laptora  tha  coattol  of  pastlcidas  throat^  iapiovad  lava,  and 
•Bsora  that  paopla  are  bsttsr  loforaad  of   tha  rlaki  of  paatlcld*  nia  throngb 
adaqoata  tI(bt-to-4au>w  prograaa.      In  addition,   thia  affort   la  coaplaasntad  hj 
ma  aqoallr  aariooa  ana  to  proaota  altamatlTa  poat  aanaiaaant  atrataglaa,   aoch 
aa  iDtagtatad  Fait  Maaaiaaant  (ini)  aad  nancbaalcal  paat  eonttol  tactaniqoos, 
vhicb  radnco  or  elialoata  paitlelda  oaa  abila  laprovlB(  proCacClon  atainat 
paati. 

Aa  jou  knav,    tba  atatntorj   Ian|oa|a  of  tha  fadaral  lav  (OTainlng  tiM  oaa 
of  paatlcidaa,    tba  Fadaral  tnaaettelda,    Faoglclda  aad  lodantlctd*  Act  (mU), 
la  ailant  on  tba  aattar  of  local  anthorlt;  ta  adopt  paatlcld*  otdiaaaoaa.     - 
Thla  ailancs,  totatbcr  vltb  tha  laflalaclva  biatary.  aatvad  aa  tha  bails  of 
tba  Callfoinla  Supraaa  Court  dacliion  In  Faoala  2L  Califoraia  ^  ConntY  af 
2.  (19U),  vblcb  apbald  tba  tlsht  of  tba  eonncir  to  adopt  a  paaticlda 
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ordtnanci  ui4  rajaetsd  th*  ■laoclcj  *!««  that  nru  pra^pci  local  aatbaiity 
in  tbii  ara*.     To  data,   all  but  on*  af  Cba  eonrca  that  hara  loefcad  at  Ckta 
■attar  hara  laaebad  daciaiona  aolaly  m>  tba  baati  of  local  aatharltj  andar 
aCata  atatntaa,   not  FITBiL 

Givan  a  fadaral  nlisg  iaauad  by  tba  U.S.   Diattiet  Cooit  <laIti*OTa)  tbat 
bai  cieatad  algniflcaot  contnilan  and  tba  tbraat  of  additional  law  lalta,  «a 
ballava  tbat  thare  li  a  critical  naad  for  Caograaiional  clarification  of  liwal 
■athority.     In  MarTland  Pi  it  Control  Aiiociation  and  llKTland  Alltanca  I^L  Ibft 
K««Doa»iblB  gaaulatton  at  Pel  tic  id  aa  ^  MontacwTT  Count  t  and  Princa  Caoraa'a 
CouatT.   lUrTland.   Jadge  J.   Pradirick  Moti   itiuck  don  notification  and  poating 
ordlnancaa  in  tha  two  Maryland  eountlet.     Tba  judta  balia*>i  that  tha 
laslalativa  biatory  of  FIFU  Ktabliihai  a  faderal  ptaaaptlon  of  local 
paaticida  rlght-to-fcnov  ordlnancaa. 

He  are  not  bera  today  to  debate  tba  correct  iDtatpratation  of  tba 
■tatutoty  language  of  PIFRA  and  it*  legiilativa  heating.      He  are  hare  becaaao 
the  litigation  and  ruling*  intaipiating  Centre* lional  action  have  tbiova  tba 
aattet  of  local  aatbority  into  queition.       Ha  beliere  in  tha  authority  of 
local  political  eubdivieicn*  of  atatai,  «hich  traditionally  bare  been  vaatad 
*ith  the  an  authority  to  aatabliab  atandarda  that  protect  the  aalfare  of   Ita 
raiidenti  when  it   la  detetained  that  fadeiil  and  atate  protection  ii 
laadaqnata.     It  la  not  appropriate  for  the  fadaial  govaraBoBt  to  reach  don 
into  tha  itatc  and  liait  tta  ability  to  adopt  procactive  acainraa  it  deaaa  are 
ncceaaary  to  raapond  to  local  concenk 

Tha  authority  vaited  in  local  goTernaanta  la  a  fail-aafa  protection  that 
enablai  cltlaena  to  protect  thcBaalvaa  againat  the  dangera  of  toxic  paitlddaa 
■here  the  atate  and  federal  go««rnBenta  have  failed  to  do  ao,     Hoat  recently,  a 
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aoabar  of  coBBonlCiaa  hn*  «M(kt  ta  pEoaot*  th*  tat»  um  sf  paMlcUas 
tbroa(h  ii«ht*to-fcDav  SBliaucaa  vblch  prorU*  tba  prtlU  with  MtUlutloa  of 
paatieida  aw.     Thaaa  Bociflutioa  procalBt**.   vblch  (■narallr  raqnlia  tha 
paicing  of  ai«na  vhan  paaticldas  ara  naad,  hawt  bean  atepCad  by  local 
(OTBraaaat*.    Inelndlat  cosatlaa,   towoahipa,  ettlaa  and  ttnma.     Thay  gto«  out 
of  local  cancan  about  patticida  aipoaora  and  anabta  paopio  M  daatrint  to 
taka  pracavtiosary  actios  by  atayina  away  tros  trastad  aroaa. 

And  yat,  tba  lltltatioa  to  which  I  her*  Taf«iT*d  ta  i«fT  cooCly  tor  tha 
comty  lorannanta  Involwad  and  othara  that  aaA  protaction  trom  paatictdoti 
Tba  pTOipact  of  coBtiBuad  lltisation,  appaali  and  action  in  othar  Diatrlct 
CooKta  acroaa  tha  easatry  la  a  laal  iapadiaant  to  affaetlT*  local  action 

In  tha  conCazt  of  thla  diacoaaion  it  ia  iaporCant  to  diapol  tha  ayCb  that 
paaticidaa  ara  aafa  aiaply  bacanaa  tbay  ara  ragiatorad  by  tha  II.B. 
BnrlToirBOBCal  Protaction  Atancy  (KM),  an  artuant  eonaoaly  nada  by 
■aoafacturara  and  oaara  of  paaticidaa.     Thli  anbcoBsittia,  barint  racalvad 
nnaaiooa  repoita  froa  tha  Oaaaral  Acconntint  Offico  and  tha  Bational  Aeadaany 
of  Sciancaa  in  addition  to  your  awn  1)S1  «tsf  f  raport,  hnowa  vary  vail  chat 
tha  *a*t  aajority  of  paaticidaa  in  aaa  today  ha*a  not  baan  taatad  tn 
coaforaanca  with  nodam  aafcty  acandarda  aatabliahad  in  tba  mH-moTa,     Tha 
■nbcoBaittaa  la  alio  awara  that  paaticidaa.  avan  whan  folly  taatad,  ara 
ratalatad  on  tha  haaia  of  a  ri«k-banaflt  ataadatd,  which  aaan*  that  conaaaara 
al  wall  aa  fanaara  aaaaao  aoaa  laral  of  ciak  whan  naint  or  axpeaiaf  tbaaaalToa 
to  paaticidaa. 

Whila  FIFU  aatabliabaa  national  atandarda,  onaa  wa  woald  aigoo  ara 
tarribly  waafc,  itataa  and  localitioa  any,  and  ia  faeti  do  want  to  davolop  a 
highor  atandard  of  protaction  and  a  battar  aaaaa  about  tha  potantial  haurda 
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«f  Cbaa*  Ustc  aatarlali  ^otf  eoBamitr  aiabar*.     Aa  loot  «a  paatleitea 
contima  to  ba  D>«d,   it  ii  vital  tlwt  clclMBi  >atai>  avtiwrltr  thrash  Chair 
alaetad  official*  to  pcoBnl(ata  rataUtion*  ragardiag  azpoanre  to  paaticidaa, 
*liatbar  tba  ronta  of  axpoanra  ia  ttoa  application*  to  landacapaa,  golf 
couraaa,   plajtioaDda,  athlatle  facilltlaa,   (cbool  ■roondi,   parka,   rl(kta-of- 
■ay  (raadaidaa,   utility  tiaaa,   ate)  or  indoor*  In  public  baiUint*. 

It  t«  unfoitunat*  tbat  tbia  tTpa  of  a  haarins  i*  necaaaarj.     Th*  iaam  of 
tba  rl|bta  of  localitlaa  to  taka  aatcara  of  pobllc  baaltb  aM  aafaty  Into 
thali  own  handa  abaald  b*  conaidarad  a  |lvab     All  too  oftaB,   tha  atata  «r 
fadaral  a|ancla*  «ltb  paatlcldo  control  raipoBaibllttiaa  act  too  atovly,   tf  at 
all,    In  laapona*  to  tba  qmatlona  of  baaltb  and  aafaty  bain|  poaad  by  tha 
fraquant  apraying*  of  cartatn  araaB.     COBBDnltiea  aaaioia  poliea  povar 
aatharity  In  >o  many  othar  aroaa  of  tba  public  baalth  and  aafaty  dtacuiaion, 
flo>  tha  Baintcnanca  of  la«  and  ordar,   to  building  eodca  and  aoaing,  to 
licapalng  of  buainaaaaa,    traffic  violation*,   garbage  collaction  and  loitarin^ 
Thay  aaintaio  tbia  authority  by  virtua  of  tba  tact  that  tha  localitlaa  kno« 
vbat  actios  say  ba  Boat  appropriata  to  thair  partleolar  clreimataBca*.     Va 
aaintain  that  localitlaa  abould  ba  able  to  paaa  thoir  own  aotif  icatlon  and 
poating  ordinanca*,   or  avan  raatrictiona,  on  tha  nac  of  paaticidaa,    if  tbat  ie 
vbat  tbat  locality  dataraina*  i*  In  thair  baat  intarcat. 

■alow  I  will  dlacnaa  raoantly  adoptad  local  rigbt-Co-kMiv  ordinaneaa, 
*hicb  (arv*  a*  an  aiaapla  Id  tha  bioadar  diacnaaion  of  tha  rtghta  of 
localitlaa. 

I.     Aa  a  aurtint  paiaC.  «m  night  adt,  "Vhat  ia  tha  valna  of  sicM  lika  "ri 
r«4Birad  by  tba  Uva  cara  ardiMBcaa  vhlch  ten  baaa  adoptad  by  lacal 
pslitisal  aiAdtTiaiou  acroaa  tba  eautiyt" 
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Tba  ISMMi  Mpactallr  !■  th*  araa  of  lava  ear*,  la  tint  oaa 
daciaioB  aalilaa.     Vhaunr  anjran*  contiacCa  (or  a  aanico  that  aakaa  naa  of 
CBsle  avbaCaneaa  oi  baja  ■  Eoslc  product  tha  bopa  1*  tbat  paopla  SDdaraCand 
.    «hat  thay  arc  patchailBt,  tcoow  how  to  aaa  tha  product  aafaljr  a»d  ara  aiatt  at 
tha  poaaUIa  of  (acta  of  wpoaura  to  tha  proinct  a*  «all  aa  taj  aclaatlf  Ic  (apa 
im  onr  taowt«4sa  ahoM  aafat^ 

To  thON  i«volTod  !■  tha  adoptloa  of  thaaa  ordlnaacaa,   poatint  ia  flrit  a 
covrtaaj  dlacloaora  to  cosavaara  and  paaaarah;  that  a  proparty  haa  boan 
traatad.     It  aarraa  aacoadl;  to  allow  paopla  to  taka  pracaatlaoarr  atopt.   If 
tkoj  ao  doiiraa     In  any  si^aa  altoatien,  a  particular  tadlTtdiial  aay  ba 
chaBicallj  aoaaltlT*  to  a  product,  aar  'lab  to  koap  chlldrau  froa  plafinc  ou 
traatad  lana  or  araaa,  aa;  want  to  roaora  toy  aud  childran't  aviaaing  poola 
(roB  araaa  to  ba  traatad,  or  naj  ataply  «aat  to  avoid  oxpoaora  hacaaaa  of 
knon  riaka  aaaoeiatad  with  product  uaa,  or  bocauaa  of  unanawacod  leas-tara 
health  affacta  qnaitlona. 

IL    laeaadly.  niiaiiiUiw  4ahMii(  tko  atepclaa  •t  paaticlda  avdlaMMa  te** 
•tt  tiM  bwU  faaattoa.  ■■hat  actaatUlc  data  U  nalUbla  oa  tha  paatleida 
fvodaeta  to  akich  ao  ate  a^oaad  xoatlaatrt" 

Tha  fact  of  tha  aattar  1*  that  tha  paaticidaa  ia  uaa  today  in  our 
(ardana,    hoaaa  and  tbrouahout  tha  coaHooitir  hava  not  boau  fully  taatod  for 
thoir  ability  to  cauaa  caacer,  (aaatic  daaaga,  laprodoctiva  a((octa  and  birth 
dafecta.      And  yat,    tha  myth  of  paaticido  aafaty  paraiat   ia  aoci«ty  todayl 

An  uadaiatanding  of  tbia  ayth  ia  critical  to  an  appraciatioa  of  tha  oaad 
(or  local  cigbta  co  pToanl(ata  notifieatien  and  poatins  ratulatloaa,  to  iapoaa 
•pray  baoB  and  to  reqalra  alteraatlve  aathoda  of  paat  aanagaaant.     Central  t» 
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th*  dlicDiiioD,  of  eaaT»,    it  th«  ragistratioB  BtatDi  of  paatteiM  pra<««ta  is 
UM  mod  m  clear  aiiaiaaaat  of  vhat  «e  do  and  do  oat  kaow  aboBt  tba  pcodacci  t» 

Deaplte  tba  orarhanl  of  FIFU  la  197Z,  raqntrinc  tha  rataatlng  or 
raia(iatration  of  all  tba  paitteldaa  od  tba  aarkat  at  that  tiaa,   •  raeant 
CansTal  Aceouatiai  Offlea  (GAO)  rapott  atataa  that  according  to  KFA,  —a  at 
tba  too  baaic  actlva  paaticida  Insradlanta  «bieh  ata  toranUtad  lata  aaattj 
SO.ODO  pioducta  have  baea  brontht   lata  full  coapliaaea  with  tha  Bodani  aafa^ 
Maodarda  aatabliabad  orer  a  dacada  ago  to  taat  tar  eancar,  BXMtie  daaas*, 
raprodactive  affacta  and  birtb  dafacti^     EM  raporti  sore  laeaMtlr  that  It  t«> 
full  haalth  and  aafatr  data  on  17  paatlcidaa. 

It  !■  vary  vail  knowD  to  tba  Coagraaa,  EM  offlciala,  and  a*aii 
parpatratori  of  tha  aafaty  ajth  that  thara  asUt  thovaanda  of  boora  af 
Congraiaioaal  and  EPA  haaringa,  nvaaroaa  CAO  raporta,  sany  coaprAanaiT* 
Congiaaaional  reporta,  a  Bational  AeadoBf  at  Bciancaa  atadjp  and  doaan*  of 
eonfiiaad  contaalnatlon  and  potaoning  eaaaa  that  tail  tba  tala  lovd  and  claaE. 
A  ravlav  of  tba  atataa  of  paaticida  aafatr  taating  follo«a> 

L     l—dajaata  Bata  tappoctiag  Faatteld*  latlacratlaa 

Tba  GAO  in  1973  raodoBl;  aalactad  36  paatlcidaa  with  aatabliabad 

tolcrancaa  and,  upon  rarlavisg  tha  cbaaieali  for  thalr  rapoit,  |[ad«ral 
faatieida  Haalatration  Proarami     la  It  Frotaetjiia  th*  fabllc  and  tha 
>BTtron»aHt  AdaaoatalT  fro«  rtfttsHf  HaaardaT.   found  that:   aaran  lackad 
cancer  and  raprodactlon  atndiaa,   fonrtecD  lackad  birtb  defaet  atadiaa,  and 
tvaptr-threa  lacked  ■DtatLoa  atudlaa.      EFA  raaponded  by  aajlac,   ^ACTa 
critldana  are  vatl-tonndadi  and  «•  are  vary  snch  eoocenwd  abont  tolaraaca- 
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Mttloc  problaai,"  (1) 

Tha  qncitiOB  of  bsaltb  and  Mfat;  data  validity  aai  fir«t  brought  to 
lifbt  in  1976  bT  tba  itaff  of  tbc  SnbcOBvlttcc  on  IdminiitTatlTO  Praotieo  and 
Procadnre  of  tha  O.L   Sanate  Jadiciarr  Coaalttaa-      Sanator  Kaonadj  introdocad 
tba  report,   antitlad,  Tha  EmfironiBntal  RT.fltMt,iM  i*gtMT  f^  £hg  g««alatlon 
of  Paatieidaa  aaying,    'Apparently  EFA  >ade  a  conicioni  policf  daciaicn 
BoaatUa  in  1973  not  to  avaloate  tbc  aafet;  taiting  data  (nbaltted  by 
peiticlde  >BDa factor  era.     The  record  behind  thii  deciaion  ia  not  entirely 
clear.      What  ii  clear,   bovavar,    la  that  EPA  had  no  aoond  baal*  upon  «bicb  to 
aaiine  that  data  15,   10  or  2S  yaara  aid  aaa  tanarallj  good  and  reliebla."    (1) 

A  19K)  D.S,  Genaral  Accounting  Office  report,    entitled  BalaTa  gpd 
Pnraaolvfj  laaaaa  Uagllt  Be»  Feiticlda  Protection  Proaraal.    indlcatei  that  tb« 
deficlenclci  outlined   in  the  earlier  19TS  laport  had  not  been  ranediad.      Tbc 
report    itatea,    tlur  1975  report  to  Congreaa  aCatad  that  the  public  la  axpaaad 
daily  to  aasy  peaticidea  which  are  not  iupporced  by  eniaal  and  environBental 
aafety   atudlai.      The   altuatlon  baa  not    isprorad."     Tha  report   continnae, 
"According  to  BFA  offlciale,   k«y  teat*  raiaired  under  currant  EPA  rcgolatione 
have  not  been  perforsed  for  >aBy  of   tba  SI*  raglatratiob  (tandarda.     Included 
are  long-term  (up  to  3  yaara)  anlBel  faading  etndiaa  vbicb  ibo*  whether  a 
peaticide  cauaaa  chronic  effect,    each  ae  cancar  or  birth  defacto,    la  aniaela. 
An  offtciel  told  ua  that  EFA  needa  the  reaulta  of  cbeae  teata  to  sake  ava« 
pretininary  daciaiona  concerning  a  peatlcida'a  aafety  and  whether  it  akosld  b« 
reragiatered."  (3) 

Two  other  lapoTte  indicate  bow  little  la  known  about  peaticidea'  health 
affect!.      A  1982  tLE.    Bouae  of  Kepraaantatlvaa'  Bubcoanittee  on  Depertaaat 
Operation!,    Beaearch  and  Fotalgn  Agriculture  (DOIPA)  Staff  Report,    entitled 
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tadiuts:   (1)  k«t«MB  79  ul  M  pncat  of  tba  paatlcid*  ptofacta  •>  tha 
■Mkat  hsT*  not  baan  ada^vatalr  taitad  for  tha  eapacicj  to  ca«M  eaacac;    (ti) 
betwaao  W  aod  H  parcant  of  tha  mm  prodact*  bars  aot  baaa  adaqoatatj  (•■£•< 
tot  thalr  ability  to  ea«a«  tanatic  daaacai   (liU  batwaan  60  and  70  paieast 
ban  not  baao  fnlly  taitad  fot  thalr  ability  to  canaa  blrtb  datacca.   W  Vblla 
aavaral  of  thai*  Madiai  bar*  ainea  baan  aabalttad  to  IM,  tkara  atill  laaain 
■tacsarlat  auabara  of  data  ff  paTtaialoc  to  a<raB  aeaa  of  tba  aoat  widaly 
•aod  paatUidai, 

la  IVSt,  tbo  latlosal  Kaaaatcb  Coa«ll  of  tba  ■attoaal  Acada^  of 
Sclaaca*  ralaaaad  a  3U-pa(a  report,  antitlad  Te»lcltT  InttMi     Ittataalw  tf 
Pataralaa  Haada  j^  Prior  it  iaa  vblch  taya  coBplata  baaltb  baaard  aaaaaaaaata 
for  paaticldoa  and  isart  iaaradlaata  of  paitlclda  focaoUtiana  ara  poaatbto 
tor  oaly  10  parcant  of  paaticidei.   (3) 

■ore  racantly,  UO,   In  Iprll,  19H,  ralaaiad  tvo  atadlaa  atltlad 
Paaticldaai    PA'a  foraldabla  Talk  to  Aiaaaa  and  laaaUta  tbair  lUm  aod 
■enaarienltnral  ffatlcidait   llAa  jbI  Ifp^^ttonfr     Tba  raport*  atata  that  tVA 
knova  Itttla  aboot  "tba  aatort,    fraqoancy,   aBoant,  or  axtavt  of"  axpoaora  to 
tba  approsiaatoly  !•!  billion  ponnda  of  aetl*a  intradlaBta  aiod  ■aaaally  i» 
nonairtcnltoral  aattinsa.     Fvrtbaracca,  6M  poiata  oat  that  tha  IZOO  to  1100 
iaart  incradioBta,   tba  idontity  of  abich  ii  "trada  aacrot"  to  tbo  lonaral 
pablle,  oftan  raaaln  tnbnon  arao  to  IFA  baeanaa  of  ^ont-ot-daCa  or 
incoaplata"  data  f  llaa.    SAO  Itaalf  racomaaadi  that  Con(taaa  eoaaUor 
■aodating  poatl>(  aad  notification  whan  poblle  araaa  ara  apcayad  aith 
paaticldai  daa  to  prablaaa  with  iocoaplata  aaaaaiaanti  of  paatleUaa  and 
aafaty  clalaa  aado  by  paatUida  aanafactarari  add  dlatrlbntora  (vhlcb  It 
cooaidara  "falaa  and  ■taleadins').     <6  and  7) 
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Thi(,  thm,  ••rra*  •■  tb*  lM*i>  for  prOBOti.B(  diiclomri  of  ■twr*  aad 
which  paaticide  productc  n«  bciii(  uivd.      It  on  and  doei  •erra  ■■  th*  bacia 
for  local  attcapt*  to  cnrcail  public  axpoaata  to  peitiddaa.      Tha  cuiraBt 
aituacion  prmidca  tha  factual  baaia  for  cballaotina  tboaa  In  tbt  iDduatrj  vbo 
•ay,   "He  feel  confident  that  there  ii  no  problaa  nith  the  peatlcldaa' 
toxicity." 

Id  April  IB,  19SS,  the  Aiaiatant  Uauittttator  for  Featlcidea  and  toxic 
labatancei  of  the  1L!.    Emiroaaental  Protection  Agene]r>    John  Hoora,    D.V.II., 
testified  before  thi*  SubcOBBittee  that,   of  the  600  bealc  active  ioBredioBta 
that  require  leregiatcation,   EFA  baa  aiaeaaed   ita  file  infoiaation  on  98  food 
na«   peaticidci  and   iiiued  regiatration  ataodaidi  (8)  <the  naaber  ia 
approiinatelf  I&6  correntlj).     While  EPA  gaaerally  baa  referred  to  tbeae 
cbcaicali  a*  b>vin(  been  '^eregiateced,"  EFA   ia  not  really  at  that  point  yat. 
EFA  baa  characteriied  a*  "Sreregiatered"  thcaa  peatieidea  for  vblch  the  Agency 
baa  only  identified    daficicnciea  in  health  and  aafety  teat  data  and  reqneatad 
the  Deceaaaiy  atudiei  fron  the  Baoufacturer.      Ihia  infotBation  «ill  be  needed 
by  the  Agency   to  deterBine  acceptable  product  uie  and  labatliog  requireBenta, 
.    Hev  data  ia  received  and  evaluated  aoae  tise  io  the  future.     And   let  ua 
leBeaber,   the  Agency'*  guidelinea,    laat  updated  in  19TS,   atill  oaeentially 
ignore  the  need  for  nervoua  and  iBBune  ayatea  teeting. 

In  rare   uaea,    EPA,     in  generating  the  "reregiatiation"  or  regiatration 
Biindsrd  docuBcnt,   find!  enough  inforBatioo  Co  require  the   iapoaition  of 
interin  aafety  Beaaurea,    auch  aa  reatricting  apecific  uaea  at  requiring 
protective  clothing  for  applicatora.      Bowever,    in  every  caae  a  final 
deterBination  on  «  cbcBical'a  aafety  baa  turnad  out  to  b«  yeara  aaay.      EPA  turn 
predict!  it  can  generate  only  2S  regiatratloB  ataadarda  a  year.      Takeo 
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totatber  with  pradUtloai  that  ITS  paiticidaa  will  ba  droppad  by  — factarw 
vbo  do  mot  «ant  to  eoaait  to  tmnatint  tiM  costly  haaltb  and  Mfaty  atBdiaa, 
■t  Chi*  rata,   wa  will  b*  wait  iaco  tba  oaxt  cantvry  bafoca  DA  baa  covplatad 
avalnatiosa  of  tba  data  racatwad  jaat  tram  tba  iamanea  of   itandarda. 

■■     Falaifial  laalth  a^  Safaty  Taat  Bata 

A  U.S.   Food  ud  I>Tns  IdwiniitTation  audit   in  1976  ravaalad  that  a  sajor 
independent  lab  taating  fira,    the  InduitElal  BLo-Tait  (IBI)  Labocatoriaa. 
Inc.  wai  faliifjint  Mfat]r  taat  data  ganeiatad  foe  chiaical  coapaniea  a«d  - 
being  lobBittad  to  EPA  aa  part  of  paaticide  prodoct  rafiatTatioik      IBT  had 
pcrfoEwed  thouMod*  of   aeiantific  lafetj  teata  aaad  to  rafiitar  bnndiada  ef 
peatictdai.     Tbe  f l^lngi  confiivad  ■  litnation  that  wai  eraa  woraa  than  that 
rcreetad  bj  tha  Kannady  report.       Hhila  IBT  ia  the  aon  pobliciaad,  other  EM 
andtti  have  diecovarad  the  oobalaaion  of  eqnaltj  Inadeqnace  dat& 

Deapite  thii,  SPA  haa  rapaatadly  lald  that  it  hai  Deithar  the  aaodatary 
doty  nor  tba  anthotity  nader  federal  taw  to  reaove  froB  tba  narkat  prodncta 
that  have  been  rasiatered  nnder  falae  preCenae*  ontil  taet  data  te  areilahl^ 

6     Coadttioul  latlatratiaa  Loophole 

When  the  reraiiatTatioB  presraB  bagen  in  1977,  it  waa  thaa(ht  that  tha 
public  would  finally  be  protected  fioa  potential  haaarde  of  paaticideai  at 
leaat  a*  far  na  new  producta  were  cenceraed.     lovner,  becauaa  of  the  ability 
of  ■aaufactureta  under  PltU  to  "conditionally"  railatar  their  prodoct*  prior 
te  the  coaplation  of  all  health  and  aafaty  etndiee,  thi*  hae  not  turned  out  to 
be  the  caec. 

It  appeal!  that  between  1971  and  March  SI,  ISIS  Met,  Or  at  laaat  two- 
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third*,  of  tba  ■ppmiutal;  100  paicictd*  aeclv*  Intradimta  ratiitatad  by 
tha  EFA  hsT*  baas  coBditisaallT  T«ttataE*d  and  aca  lacking  altleal  piacaa  of 
bealtb  and  nfaty  and  •nrlEonaantal  affacCa  data.     It  alao  appaara  that  ainea 
the  condiclonat  Tagiatration  pxotiaa  bagan.  thara  bat  baaa  an  incraaiint  CraBd 
toward*  tbii  Cyp*  of  lagittracioiL 

Boraa  yet,  thcco  na«  activa  ingradianta  —  cTOsasiua,  cyparHthtin  and 
cyroaaiiua  —  trara  gaing  tbrongh  an  abbiaviatad  Spacial  kavlav  (fa*t  track 
rariev  due  to  potcatial  high  riafc)  at  n*  bocaoca  of  baaltb  tlak  factora  at 
tbc  aaaa  tiaa  ot  perhapa  nran  bafora  tbay  vara  granted  conditional 
raglatiatlon  b^   EFl. 

n.     Isart  taccadiaua  VuaaC^  sad  Ottaa  B^iMloa^ 

Daapite  the  fact  that  tha  ao-callad  Inert  oi   aaeret  ingradianta  tn 
paaticlde  prodacta  wtj  ba  biologically  and  ehaaically  active,   tba;  enjoy  a 
ragulatory  atatna  that  permica  vidaapraad  pahltc  aapoaDra  without  long  term 
health  and  aafety  and  acological  effect  reriava  or  vran  conauMar  diacloanr*  on 
product  ingredient  atataaanta.     In  April,   1987,  KtA  finally  announced  a  policy 
on  tba  identification  and  taating  of  the  1200  incrta  need  in  approsiMataly 
4S,000  poaticida  product*  in  tba  ll.a      Of  tha  1200  cbaaieal*  naad.    BFA  haa 
already   identified  122  a*  being  "toxico logically  aignif icant."    According  to 
tba  Agency,    tbeaa  nnidantifiad,   and  until  raeantly  conaidered  innocuon*. 
playera  can  caoae  cancer,  birth  defaets  and  neurological  diaordeia  aaong 
other*.     Hocae,   orar  BOO  ba«e  never  bean  teated  at  all.    (9) 

IL     Weak  Btandarda  Laad  to  IsBaa  lardakip 

Public  intereat  concern  about  involuntary  or  uninforwad  peatieide 
ezpoaure  i*  not  baied  siaply  on  tbeoretical  groand.     A  January,   1981  report 
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iiinad  by  tb«  Conaeil  OD  bnlrcnHUtal  Qoallt;, 
t«aroJnetian  cltaa  varloaa  atadia*  of  aala  and  faaala  workar*  aKpoiad  to 
paatlctdaa.     Tliaaa   atodtaa  rapott  iapotanca,   chrovoagaal  abarratiima, 
Infactilitji  BiicaTTiagai  and  otbar  advarn  affeeta  on  raprodactioik     A 
DnlTaTait;  of  Iowa  acodj  la  1981  fanod  that  lova  faTBora  tacad  sraatar  rlak* 
of  lix  t]Fpaa  of  cancer  than  city  dtrallera.     Aecordiag  to  the  taatardwrai    thv 
cancer  rate  la  an  occupational  haaard  of  faralnt  which  i>  not  related  to 
noking  and  ta  csBfirBad  hj  otbar  itadlai  aroood  the  world.  (10}     llaratad 
cancer  ratal  aaoac  Kanaaa  farMSra  have  bean  tied  to  paatlcida  aKpoanta,  *oit 
recentlj  by  a  Rational  Cancan  Inatitota  atudj.   (11)    k  Canter  for  Dtaeai* 
Control  itady  In  Viiconaln  found  laanna  ayatea  aftacta  asong  tbeae  drinkiag 
■■tar  taintad  with  th«  Htdel;  dh  Inaecticida  aldlcarb.  (11)     k  preli>ln>rT 
SPA  calcnUtion  findi  that  thoM  liviiis  In  hOBoa  that  ware  treated  with  tbe 
tarBitlclda  cblDrdann  In  accordance  with  label  inatmctiona  face  a  riak  factor 
of  3  ezcoa*  cancan  of  cancer  per  1,000  population  expoaad. 

Id  terMB  of  lawn  caia  peatielda  ezpoinrni   ve  are  talking  gnaerally  abont 
low  leveli  of  n^ointa  to  ehiaicali  that  bava  potential  chronic  affeeta  lo  oaa 
ta  coafortable  with  the  cencer  apldeaic  that  tonchaa  Born  and  Bova  faBllie*  •( 
this  coontrT  arcry  Jan.     lelthir  are  people  coafortable  with  ■lacarriaga 
rata*,  birth  dafecta  and  nauroloilcal  problaaa.     Claarlj,   the  literatnta 
iadicatea  both:      1)  tbe  potential  of  wmaj   Uwn  ch^icala  to  eaaie  tbeae  health 
problewa;   and,     2)  «  gaping  deficiancj  In  tbe  taat  data  available     Bite* 
tbaro  i<  no  ayataaatited  reporting  of  peatlcide  poiaoning  incident!  in  tbie 
country,  ancb  ea  that  which  we  have  for  the  repotting  of  infectioae  dieeaaea, 
the  problew  of  eatabliahing  cbdbi  and  effect  are  further  eiaccibatcd. 

Deapite  the  potential  riaka,  chaBical  lawn  aerrlcaa  have  bean  enjoying 
■tattling  growth.     According  to  newapaper  raporta,  one  anch  coapany,  Chaalawn, 
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bu  iaeraued  asMwl  lalai  froa  !B7  BillioB  U  1979  to  tl27.T  Billion  In  19U 
with  1.3  sillion  ca«toaOTi  In  41  atat**  sad  CanadK.  <13)    This,  OB  tot)  ot 
noraal  hmiMboU  bm  af  iaadaqoatelj  taMad  paacldd*  prodocta,  aag|aati 
alaiBinglj  hi(b  rata*  of  paatlclda  axpoaurai 

m,     n*  Pakltc  la  Mislad  Wj  FaaCieUa  Adnrtlalni 

Aceordiag  to  tha  GAO  raport  cited  abova,   »9||UligviltuF«J.  Peaticidaa.   Tha 
■anatal  public  cacalvaa  llaltad  and  alalaadlng  infoEaatlon  on  paiticldaa 
haxacda."    In  fact,  GAO  axplalna,  'Vo  find  out  what  baalth  and  aafcty 
infoTBCtlon  profaaalonal  applicatova  plo*ida  to  potantlal  caatonera,  «e  vrote 
to  18  Ian  caca  coapanlta  and  paat  control  flcma,  aaklng  for  Informatiaa  on 
tba  paati^ida  chcalcala  thay  naa  aod  tha  "aafatj"  of  tbalr  cbaalcala.     Wa 
Uaucifiad  onraalvoa  aa  privata  dttaana  aaekln(  profaaslonal  aarvicaa,  cathar 
Chan  CAO  tepraaaatatlvaa.    .   ."    Tba  raanlta  of  tbla  anirar  can  ba  annarUod 
aa  followa.     lone  of  tha  pcofeaaioaal  ^pllcatoi*  apaelflcall}  dlaeuaaed 
cbronlc  baalth  rlaka.     Sl|ht  of  tha  alna  fltMa  that  aant  lu  Infoiaatlon  an 
baalth  and  (afaty  atatod  that  tbelr  cbanlcala  'wa  TO(latorad  or  approrad  bj 
SPA,    aa  part  of  thalt  baaltb  and  aafatj  dlacaaalona."      Siallarlr,   paatlclda 
aaauf  actor  era'  elaiaa  Indicate  a  dlatmblDS  lack  of  caadot,   tlian  tha  'act 
that  tha  prodBcta  ara  tatlatarad  uadar  a  ^itaodacd  la  the  federal  las  that 
alloaa  for  public  eipoanre  to  lerela  of  rlak  vblch  the  pnbllc  la  not  avaca. 

Pleaae  note  that  paatlcldaa  are  Eagulated  undar  a  liik-benefit  atandard, 
or  a  provialon  In  FIFU  that  piotecta  againat  "NiBraaBOBabla  (eaphaaia  added) 
advarae  effacta>  .  .  taking  Into  account  the  ccodobIc,  aoelal  and 
envlrona^tal  eoata  and  benefltib"  Thla  standaid,  anbeknownac  to  tba  publU> 
ia  a  such  leaa  protective  atandatd  than  that  provided  by  otber  emliaaaantal 
atatuta*>     Coapare,  for  exaaplei   thia  atandard  with  that  provldad  for  ondar 
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tha  Bafa  Drinking  Vatra  Act  (aWA).     SWA  cat  la  for  tiM  MtabliltaMt  of 

^aziaim  oontaBinant  Icrala"  at  which  ^M  known  or  antlcipatad  adiraraa 
affect*"  and  which  allow  an  "adaqoata  vartln  of  aafatji.''    Va  do  not  ball*** 
that  poaticida  ■anufactaiata  and  tha  naar  eOB>naLCT  atoald  ha  ablo  to  call  for 
a  vtrj  weak  atandard  of  aafctjr  toianin)  the  prodneta  th«<r  proaota  and  the* 
call  tor  a  weak  or  no  "Vichc-coHmow"  atandatda  oadar  the  ssIm  that  thair 
prodneta  ara  'Vegiatmad,    apptowod  and  aafoi" 


Ha  have  today  a  aaiioni  broach  of  tho  Aaortcan  paopla'a  tmat  in  the  ILL 
BDvlronwaotal  Protectian  Igantr  and  Eh^ical  corpaationi  dna,  in  part,  to  th* 
Inadequacy  of  tha  federal  paaticldc  control  law.     The  pnblie  faala  alalad  bp 
the  ■•rketiac  of  chaaieal  prodacta  that  it  aaanaad  ware  fully  taatad  and 
datarainad  to  be  aafa  by  the  goweruient.     Ttoaa  who  hare  baan  haraad  bava 
aafcad  qneatiena  ahont  health  oftacta  to  which  tbara  aro  no  anawara. 
NaaBwhila,   the  ability  of  thaae  people  to  wake  public  naa  of  whatarer 
available  health  and  aafaty  data  anpporta  ptodnet  regiatrationa  Ii  atiflad. 
Tfaoae  waatlog  to  know  ho*  EPA  arrlTad  at  daclaloaa  baaad  on  BaaBfactwrar 
ganaraCad  aafaty  data  are  praclndad  froB  daing  thia  In  a  public  forttB.    Aad 
while  people  ara  told  to  tmat  tha  DA  aad  cbavtcal  Banfactsrara,  awaa  ttoaa 
Inaide  the  Agency  csntinnn  to  thIa  day  to  point  ont  aeriooa  dattciaBClaa  i« 
Agency  rariewa  of  aafaty  atadlea.     According  to  oaa  ITA  inaldar,    tha  traat 
conferrad  on  thia  Agency  aay  bar*  be^  alaplacad.' 

At  laaat  ten  localitiea  bare  already  paaaod  lawn  care  notlflcatlOB  aad 
poatiag  ardinaneea  (■•aeonda.  IL,  Lakawood  and  Paraa,  M,  fait  Foroat,  IL, 
miford,  HI,  Prince  Caerge'a  Conaty,  XD  and  Xoatgoaary  Cooaty,  MD,  tt.  VmI 
and  tWIntb,   Mt,  aad  Ascbnrate.  AK)  and  an  awox  Incraaalag  anabor  of  localUlaa 
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■ra  baginnint  Co  invcaticta  tha  isaoa.     llMia  tOKamamiti  ar*  baiag  forcad  U 
act  bacauaa  tb*  fadaral  govansant  h«a  failtd  to  addiaia  critical  baaltb  and 
aafeCf  and  ctibt-to-lmov  laanaa.     Oelj  In  cba  laic  yaat  bava  aacb  iCaCaa  a* 
ItaaMihnaattai  thoda  Island,   Kar^land,   MinnaioCa  and  lava  takaa  acclan  an  tba-^ 
lavn  car*  laina.     Xalaa  baa  at  laaat  14  ordiaaacaa,  aoaclj  partainini  to 
ri(bt*-ofi«aj  apcayini.  Voraont  bai  aC  laaat  four  on  Cba  aaaa  taana  asd 
Louiaiana  hal  threa  coBceiaini  aarlal  afrajlnt. 

Bowavar,  linca  tltU  la  allant  on  tba  laana  of  coaaanlty  Tlght-Co-kna«, 
•aracal  of  tha  ordinancai  ara  uadat  uanacaaaaty  attack  in  tba  concti  and  tba 
ti>B  baa  narar  baan  nora  praaainc  tban  now  to  Caka  anotber  look  at  tba  law. 
OrdinaDcai  in  Waaconda,  IL,  I«baoon,  HS,  Stafford,  TT  and  HoatiOBarT  and 
Prinea  Ccorga'a  Coaotiaa,  HD  bava  baas  eballaDgad  in  coucC  Ibia  atcnation 
•siata  daapita  aaaorancaa  tcoB  Banbaca  of  Coniraaa  that  Coograailonal  intasc 
in  FIFKA  provlda*  for  the  aathoritj  of  local  JnrladletloDi  to  adopt  ordtnancaa 
pnriuant  to  itaca  lawi. 

Tbarafora,   «a  ar|e  tha  Sabconnittee  to  taka  approprlata  action  to  claar 
np    Chia    confoaioB. 


Tha  confidence  ae  aa  caaidanta,  bualnaaa  paopla  and  raiDlatoca  bava 
placed  in  a  goveriiM«BtaI  proceaa  that  baa  labellad  pcaticlde  prodoeta  is  not 
wall  founded.  It  1*  not  enough  for  a  oaar  of  paatieide  products  to  aapont* 
confidence  In  ao  EFA  regulatory  proceaa  that  hai  beeo  docimaoted  b;  tba  V.8. 
General  Accounting  Office,  the  aE.  Congceaa  and  the  Rational  AcadanT  of 
Sciences  a*  not  having  adequatatT  levievad  the  health  and  aafeCj  effects  of 
cbeslcals  conBonly  used  in  laini  care. 
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Ka  (Mk  a  qpKM  of  panici4«  cottisl  tUC  !■  caapMtfHl  of  feMM*  1U» 
■■«  tha  rtotaettM*  ttat  tb*  pabllc  wanti.     Vbila  tbm*  Bay  ogatlnw  to  b« 
racistaBC*  trom  loa*  qoartara,  onzall  public  aantlBaBt  auFporti  aftarta  c* 
iaprvra  pabllc  Tltht-to-kao«  and  llalta  ob  paatldda  aaa  aad  azpaiora  tb»oagfc 
a  NBta  af  lacal,  atata  and  oatlamt  action.     Tbli  call  fot  l»p«OT— — t  la  ■« 
eaalnt  frsa  tboaa  *bo  ataad  to  taia  acoDaaicallr  frsa  paatlcUa  ooBtrol  Im*, 
bot  troB  a  creaa  aocClea  af  aacletf,   Inelodlat  coaanaara,  awliai— atal lata 
aod  baaltb  care  profaialoaala,  and  atfaaii  all  aaablni  protactloa  froa  both 
■  baaltb  md  aarlEonBaatal  offact*  of  paatlcldat. 
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atawaet  or  hutorii  shoBi,  ouin 

KOXat  BMOOWtfTMl  CM  PBnCIll 

BPsuicmu)  sum  cud  v  mnuuMm  cxmrr. 


Kr.  CtaliMin  and  aMtaim  of  tha  SutooalttMi 
In  1983  OUT  BUdon  club  aoiwlit  Uw  halp  of  onr  HoatflOBcqr  GaqBt? 
govaiwant  to  addzasa  tha  baaarda  aikl  ataaaa  aaaoelatad  alth  ooiaamlal 
paatlelda  application.    Our  oonoazna  aaza  taaaad  on  «nr  airtaiM'  parannal 
•xpailanca  and  otearvatlons  and  «ax*  oorflawd  Iqr  Uw  fladlacB  of  th*  WiIIiimI 
Ao»d<v  of  Sdancaa  Ocalttaa  en  UbAan  Mat  HanaeMWtt.     IbU  atady,  prtOArtwd 
In  1960,  lanwd  of  tha  long-tan  hasaida  (oancar,  Uxtli  dafaota.  vtulll'^, 
•to.)  »f  chronic,  loic-la*d  axpoanra  t«  paatlollaa  la  tha  nrtaj^mbaxtan 
•nvlroiBant.      It  raooiandal  a  auatalaad  aduoational  affort,  oltlSMi  la- 
volTiaant  at  local  laval«  In  aiivizoiaant«l  daoldona  and  nodal  aodlBaiiMs 
t«  addxasa  tha  isoUa*.    Hm  SjarlngTlald  Cardan  dub  raapoadad  to  tUa  Daad> 
Wa  daralopad  an  aducatlooal  progzaa  and  aarvad  co  a  Itatlolda  ItonasiBaat 
iMfeins  Crowp  appolntad  taf  our  county  offlolala.    Cor  affect  aaa  miiniilnail 
with  an  aMBTd  fzna  our  national  Coundl  of  Stata  Gaidan  CliAa  ttat  xatK*- 
•ant  iiaaEir  11,000  cluba  in  fifty  atataa  and  tha  DUttlot  of  Cal<aU«. 

lb*  Ihtlonal  AcadMij  of  Scianoaa  atudy,  ^ESS&.^a^iJlSSIBBSS&i' 
not«d  that  tha  quantitlaa  of  pastioldaa  apfillad  la  ear  nAu^atfkataa  M^ 
vlTonMnt  apfaar  to  "bm  ^(atar  than  on  any  othar  land  axaaa  ia  tha  OaAtad 
Stataa,  yat  tbar*  la  no  purtlnOar  fMaiml  agnoy  or  apaoina  >o11t  *• 
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SuteoaalttM  w  Dtptrtwnt  OpMnUoaa         -  2  -  Jtaa  16,  1987 

Tufort  on  rfrtatMrinqii  anl  lUaMS  or  aocltor  pri1)14BA  ao  1a  tho  ooso  In 
•srlcultusl  KpiUlcaUmi    ItM  zoport  tXao  uka  to  «bftt  wctont  indoaUr 
•dirartlBliv  tau  oontTltetad  to  pijolialosloal  tog  and  aood  ibotdsB  and  fMr 
of  ooolal  BtlgHB  thkt  laoUlt    la  diBinda  for  poat-fro*  hoaM  and  ^rdWM. 

no  1966  report  of  tha  Gmeal  Aooomtlng  Otfloa,  c:ao/RCED'S6-97, 
Konmricultur^J  r^atlnldqa— Maka  md  Hagulatlon,  ftettwr  oonflEM  that 
tha  poUlo  1*  poorly  InfaaMd  about  paartioid*  tlatca  and  not  aaaxo  tfakt 
thar  ava  axpoaad  InvoluntAilly  In  iwaroua  publio  plaoaai  ttakt  profaaoiMHl 
paatlcida  appllcatoza  aaka  "if<t  In  taroehuraa  tlait  aajr  laad  iiiiwiaaia  to 
tallova  that  poatioidas  axo  aafo  alttaough  obxonlo  baaltb  and  onvliaaMOtal 
zlsks  havo  not  tioan  aaaoaaad  In  aooord  with  ourrant  atandaidai    Indaad,  m 
find  that  oftan  tha  piAtJAc  la  not  avan  aaai«  that  "aaadi  Inaaet  and  illiiaaaa 
contTolaf'  'aafa,  eftactlva,  acologl caUj-ap|iiu*ad  apnTBi*  or  "Jam-oaxa 
■atoiiala'  ara  paatleldaa>    Itaasa  aintiaaliiaa  uaad  in  ladostrjr  adrartlaii^ 
tand  to  kaap  paopla  Ignorant  that  paatloidaa  ara  teli^  apjQlad.    ItM  publio 
la  not  amra  that  paatlddea  ara  raglataivd  an  tha  Iwala  of  xlak/banaflt 
aaaaaaaant,    Stavan  Schataoa,  foiaar  Diraotor  of  XM'a  paatloUa  -^aguM, 
has  atatad  In  a  Haw  toA  Tlaaa  Intarvlaw  that  tbalc  t»«  for  aaathatlc  pur- 
posas  pooaa  "sajar  soclatal  laauaa**^ 

The  haaaida  of  aver-^ealous  pastldda  appUeatioB  aia  no  loncar 
dabataUai    Dally  wa  aia  oonTnaitad  idtli.nao  avldanoai     groundNator  oob- 
taalnatloni  paatlcida  xaalduea  In  our  foodi  avldanoa  of  Urth  dafaotai 
toxic  fog  containing  high  oonoantrallona  of  paatloldaai  a  nan  ChlotinAtad 
Fastlclda  Sciaanlng  Tast  by  Knvlio-Haalth  Syatana  that  haa  datMtad  txtm 
four  to  nlnetmn  dlffarant  paatlcldaa  In  99K  of  tha  flnt  3>000  paoida  taatad 
world-Hide  I  nslng  deaths  fits  cancor  nportad  bgr  tha  Maryland  Stato  Dapart- 
■ant  of  Health  and  Dental  Hygiene i  ivsaarch  that  auggaato  a 
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ntloM         -  3  -  AM  16,  198r 

\»imn  ytatloUm  wcpown*  ud  tlw  «B*rt  of  mUaMa's  dlaMMl  and 
■D  OB.    Tlw  wxpemia*  <t  Vt»  s«Mnl  pUtOln.  thoosb  Inrlallte. aad  dUflotflt 

to  MMaK,    !•  MlUia*  BBd  MOMIKMdl 

In  tta*  alMMica  of  ftdMi^  uUon,  looal  JmladletlaBB  fa»*«  aootf* 
to  pvvtaet  tlMlr  dtliw  ttacoi^  xltftt->to-kao«  ngJliime— .    In  Nontfdai^ 
Cmmij  ft  MdMt  lav  teouM  •ffwtlva  In  Aisll  1966,  Mippartad  Igr  a  hcoidlir 
tacad  ooalltlon  of  Qltlsana'  gzmpBi      It  raqoLrad  dlaelcanra  of  tlw  a«M 
af  paatlotdaa  apfOlad  1^  nwiTBlal  landaeapa  apiOlaatocat  apianpKl&to 
•afa^  Infonatlea  that  appaaia  on  tlw  labA.  and  foatliis  of  al«M  ta  !■•- 
rant  InvOlimtair  axpoaina  of  tba  pntallo.    ltd*  action  takan  I7  our  looal 
govainBant  hbb  an  at-taapt  to  daal  alth  tha  ivelilaa  at  talm»  advartlaliiKi 
dlaalnulatlon  and  unfoundad  elalna  of  paatldda  aafatf,  taut  it  aaa  iiwa- 
dlataly  challangad  'by  tha  Induatry  paatlolda  appUoator  aaaodatlaia  «a  tlw 
gniB^  of  fadaial  ;p:»aaptlon.    At  iaaua  la  tha  tzadltlaoali  oeaatltvtieaal 
poliea  powazB  of  looal  JurladloUona  to  ivetaat  tba  baalthi  aafrly  and 
ganaral  walfaza  td  thalT  00— loiltyi    B7  no  atzatcta  of  tba  Inaginatlen  oan 
our  local  law  taa  vlavad  aa  xagulstlnc  paatlddaa — any  »oia  than  a  aat  ptlnt 
algn  la  zvgnlatiitg  palntat     Tha  lagltinata  xlcht  at  oonanaaxa  to  fea  pem- 
vldad  Hlth  facts  on  which  to  baaa  paatlolda  daolalona  and  to  aauaf*  ttalr 
axpoaura  aDoacdli^lr  naada  to  taa  afflraadi    It  la  an  Iaaua  of  lil«h  idail'^ 
with  ^rdaaara  who  uaa  paatlddaa  aalactlTaly  ahan  iianaaaiTj     allli  (raat 
prudanoa  and  oo^nn  aanaa. 

Ha  camot  taallava  that  It  oaa  tha  Intant  ef  Coiwraaa  thai  Pim  ta 
uaad  to  kaap  Infotaatlon  fna  paoiiLa  hIwi  aocordli^  to  tha  UO  xaporti 
mty  thuB  ba  pemuadad  to  purohaaa  a  aarvloa  tbay  othazaiaa  aould  Mot  vm», 
or  dlscounga  laaaonaUa  pracautlona  to  Mlnlniaa  axpoaura  anah  aa  ayold- 
ing  troatad  aran«< 


..Google 


fAecHlttM  en  D*PBEta*nt  OpuktloM  -  4  -  Jib*  16,  1967 

llM  ABMloan  poojl*  bftva  tadltlonallj  tai  ■  teep  txuat  in  ibalx  ^ 
gavaxtMMtt.    Va  find  ttet  tlMj  U*  •hoekad  mA  dlMMTad  nhHi  tlMj  dlaoovar 
tfakt  nnu  do^  not  iTDtaet  tta*  eltlacn  twt  Ekthar  fkolllt>t«a  tta*  aaitot- 
Ing  ot  toxins  OmX  l»v«  gnva  potanti*!  to  thraaton  onr  taaalth  aikl  th* 
MCTlwiwnt.    It  1b  tlaa  for  the  Congraaa  to  ^sbibo  tliair  vaaponalUllty 
•nd  aot  t«  fulfill  that  trust,    nsnk  yon. 
### 


Urtsn  Psst  Msnaa^nt,  EnrlronBrntsl  StuUss  Board,  rn— 1  nnl  nn  on 
Xstiml  Bssouross,  Ihtlonsl  Hwasreh  Counoll,  WsaUnstont  0<C>i     KationaJ. 
-IS,  1980. 

"  RiUlp  Sha^Koff , 


-'Audubon  HatuiaUat  Sooiaty  of  tha  Contial  AUaatlo  Statssi  HuMn 
Bcoloer  Action  Lasgua  (llUL)i  Ite^Ml  Carson  Council,  Ine.i  Ciar  ninthsisi 
Lsasua  of  Hcaan  Votsni  CMMsami  Cltlsana  Asulnst  tha  Klsuaa  of  hstloldssi 
Sialagflald  Civic  Assoelatloni  ASMlean  Association  of  Ibdvaral'^  Hoasni 
Conewnad  Cttisans  for  a  Hors  HsaltMUl  tevlronMnti  National  Audubon 
Soda^l  dsan  Watw  AeUcn  Pmjacti  Kaiyland  VlldUfa  radartUoni  Hatlcnal 
Coslltl<m  Against  tha  Xisuso  of  F«sUctda«|  Hontcoaair  County  Hmana 
Sooia^l  National  Hatxadt  to  Travant  Mrth  Dafactai  national  Capital  Araa 
Fadsratton  of  Cardan  Cluba,  Inc.i  sadioal  doctoral  vatailnarlsnai  eh^ealljr 
■ansltlva  Indlviduala  and  nuHamus  ocnoantad  dtiaans. 
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City  of  Saint  Paul 


Represantalive  Steny  H.  Hoyw 
U.S.  House  of  Representatives 
1513  Lonomrth  House  Office  Building 
Washington.  D.C.  20515 


Dear  Representaliva  Hoysr, 


My  name  Is  John  Drew.     I  am  an  elacMd  official,  •  CHy  Coundman,  Mm 
the  City  □(  Saint  Paul,  Minnesota.    Prior  to  my  present  position  I  served 
In  the  Minnesota  Legislature. 

I  have  been  Involved  In  tfie  issue  of  lawn  pesticide  regulation  since  1985 
wtien  I  authored  a  City  Ondinance  requiring  the  licensing  ot  professional 
lawn  pesticide  applicators  operating  Iniha  City  of  Saint  Paul.   The 
ordinance  is  still  In  effect  and  has  been  aniended  to  require  posting  of 
lawns  after  spraying  by  professional  lawn  pesbckle  applicators. 

During  theprooessofdraftlngthsordlnanceln19B5  I  decided  to  took  Into 
the  laws  of  several  states  regarding  the  rsgutatlon  of  protttssional  lawn 
pesfldde  applicalors.  I  spoke  with  city  admlnistratore  from  the  tUftat  ot 
Ohio.  Indiana,  Illinois  and  Calffomla.    These  states,  with  the  exDepHon  of 
Indiana,  have  at  one  time  or  another  had  ordinartces  passed  by  cities  and 
later  struck  down  by  the  state  legislature  or  the  state  anomey. 

The  ordinances  in  Ohio,  lllnols  and  CaHomia  had  two  thingB  In  comrrwn. 
They  required  posting  of  lawns  sprayed  with  pesticides  and  were  worded 
in  stKh  a  way  as  to  innply  that  all  lawn  pesticide  applicaUon  is  bad  arxj 
professional  lawn  pesHcide  applicators,  by  implication.  ar«  delberately 
damaging  the  environment  and  poisoning  our  children.   These  ordinances 
innpiied  that  the  City  has  knowledge  thai  exceeds  that  of  the  Stats. 
I  donl  feel  that  dtlss  have  knovriedga  ttiat  exceeds  that  of  the  Stats. 


SeVENTH  FLOOR 


U  MINNBSOTA  HUB 
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Ths  Dcensing  and  posting  provisions  of  the  Saint  Paul  Lawn  Pesticide 
Oitfnanoe  rafleot  a  growing  recognition  among  adentteta,  regulaurs, 
sladad  offidals  and  the  pubHc  ol  ttw  uncertainty  reganlng  (Tronic  health 
risk  aasociated  with  lawn  pestleidee.  and  a  gronwlng  consensus  reganling 
the  ri(^tMo-know,  as  evidenced  by  the  recent  passaga  or  state  and  federal 
employee  and  communis  i1ght-l»4(nmr  legislalfon. 

By  restricting  our  regulation  to  Bcensing  and  posting,  the  City  of  Saint 
Paul  has  focused  on  performing  activities  that  are  convnensurate  with  the 
knowledge  and  slUII  base  of  Cl^  staff.     In  fact,  cities  such  as  Saint  Paul 
are  often  \n  a  better  posMon  id  enfoica  the  posting  provisions  of  invs 
regulating  professional  lawn  pesticide  appilcalais  than  State  aesndes. 

In  Saint  Paul,  City  housing  lnv>ectors  monitor  the  posting  ot  lawns  by 
professional  lawn  pesticide  applicators  as  they  complete  thelrreutine 
rounds  ot  neighborhood  housing  Inspection,  providing  a  higher  degree  of 
geographic  saturation  at  a  lower  cost  than  state  pesticide  enforcement 
personnel  wIDi  more  specialized  expertise  arxj  broader  areas  of  gsographlc 
responsbillty. 

I  would  now  like  to  take  you  through  a  chrDnologk»l  description  of  Oie 
development  of  our  lawn  pesticide  ordinance,  the  key  elements  of  the 
ordinance,  its  Impact  on  other  local  arxJ  stale  legislation  and  the  iMy 
driving  forces  that  brought  this  ordlranca  about 

Please  turn  to  one  of  the  two  handouts  that  I  have  provided,  entitied  'Saint 
Paul  Lawn  Pestidde  Ordinance,  06/1 6/BT.    The  first  three  pagm  outiine 
the  chronology  artd  Itey  elements  of  the  lawn  pesticide  ordinance. 
Page  4  Is  a  aipy  of  the  ordinance,  indudlng  the  1986  posting  amendments. 

Page  5  contains  testimony  ol  Professor  Jeff  Stevens.  University  of 
Minnesota  toxicologist,  presented  before  the  Minneapolis  City  Council. 
Professor  Stevens  supports  a  48  hour  re-entry  tmo  warning  for  posting  on 
lawns  after  spraying.   Minneapolis  has  )ust  enacted  an  ordinance  based  on 
The  Saint  Paul  Lawn  Pestidde  Ordinance. 

I  consider  tiie  48  hour  re-entry  time  to  be  a  safe  compromise  between  the 
Inadequate  safety  factor  provided  by  the  24  hour  re-entry  time  promoted 
by  Chemlawn  and  the  consenrative  safety  factor  provided  by  the  72  hour 
re-entry  time  contained  in  tiie  current  Saint  Paul  Lawn  Pestfckle 
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Page  6  is  an  exempt  of  provisions  from  th«  Bmended  Stal*  Pesticide 
Control  Law.     TTiesa  particular  amondments  are  a  cocnpromba  betwoon 
the  professional  lawn  pesUdde  appScator  Industry,  ttw  Minnesota 
Depaitment  of  Agriculture  and  the  cities  of  Mlnneapofls  aitd  Salm  Paul. 

The  section  [Preemption  of  Otfier  Law]  was  demanded  by  the  professlortal 
lawn  pesUddt  appllcalor  Industry  to  promote  unHomHty  of  regulation. 
Ttie  [PesUdde  AppllcaUon  in  the  CWes]  section  was  not  Included  in  me 
Initial  version  of  the  bil  drafted  by  the  Mbmesota  Department  of 
Agriculture,  but  was  Inserted  on  request  from  the  dtles  of  MImeapols 
and  Saint  Paul  by  the  Sponsor  of  the  Ul  ki  the  State  House  of 
Rsprasentatlves. 

Neither  of  these  sections  was  contained  in  tt>e  previous  state  pesUdde 
law.  The  [Pesticide  Application  in  the  Cities]  provisions  are  based  on  the 
Saint  Paul  Lawn  Care  Ordinance,  wHh  the  key  difference  being  the 
substitution  of  the  compromise  48  hour  re-entry  period. 

Legislators  expressed  keen  Interest  In  the  rights  of  local  munk:iparitie8  to 
protect  their  dtlzenry  through  lawn  pesUdde  regulation.     Al  partes 
recognized  the  concerns  of  the  professional  lawn  pesticide  Industry 
regarding  unifonnity  of  reijulation.      However,  legislators  were 
perplexed  that  federal  environmental  regulation  laws  delate  that  related 
stale  laws  can  be  no  less  stringem  than  federal  lows,  wfiereas  the  state 
pesticide  law  dictates  that  local  pesUdde  regulation  cannot  be  mora 
stringent  than  state  pesticide  law. 

The  legislators  agreed  that  this  was  an  Issue  that  needed  more  review,  but 
due  to  Hglit  time  In  the  legislative  session,  and  needed  amendments  such 
as  the  requirement  that  an  commercial  pesUdde  appficatars  be  licensed, 
such  review  would  have  to  wait  until  after  the  session  with  action  to  be 
taken  during  the  1988  legislative  session. 

If  you  would  turn  to  handout  ffZ  entltled  *How  the  Saint  Paul  Lawn 
PesticMa  Ordinance  Came  AbouT.    The  three  pages  of  this  handout  outline 
the  driving  forces  behind  the  Sabit  Paul  Lawn  Pesticide  Ordinance;  the 
growing  rscogltion  among  sdentists,  ragUaiors,  eiectsd  offldals  and  the 
public  of  the  uncertainty  regarding  chronic  health  risk  associated  witti 
lawn  pesSddes,  and  a  growing  consensus  reganSng  the  rfght-to-iviow,  as 
evidenced  by  the  recant  passage  of  state  and  federal  srrytoyee  arxl 
community  right-to-luraw  legislation. 
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I  wouU  Ik*  (0  thank  you  lor  Dw  opportunity  to  speak  to  you  on  this  Issue 
of  pestfcMe  regulattoa    I  uro*  you  to  safeguard  the  riom  of  k>cal 
munidpaMes  to  take  adton,  caincnensuiatB  with  kxsal  capabWtles  and 
the  growing  common  knowMge  iMse  reovdhig  pesdcKle  contra,  to  intom 
and  protect  Hb  citfzeniy  regaiding  the  uncertain  chronic  health  tliks 
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Ordinance 


ia  aidlauca  provldlsi  In  tba  niulicioa  ad 
■pplying  lawn  Circllliaci  Qr  paitlcldti  la  tha  ctcy 

ME  CQL-NCII.  Of  lUE  Cm  Of  MINT  FXUL  SOU  QUUlIHi 
^TIErl.1III0Mj7 

/SubdlvUlm  1^     /TUH3j7     fai  tbl  puztuaaa  ol   uiu 

STdli^ica  cha  Cant  dartnad  tS  chla  aaceloD  hiva  tha  bubIbii 


£5uM.   3^7    £fEsncIKj     "Taitislil*"  uaiu  i      (1)  any 

JSbitlS^a*M"!«cuia*o(°i«bitJ?«  IntSniiM'tM  ui*  u  •^lant 

U,  S,  anvlroDatntal  pcouctign  uancy^  any  a^aocy  latar  aafi»- 
lO|  ra(ljeraelcm  In  tin  0,  *,  fadaral  (avanmaBC,  Chi  lUU  at 
nimu^u  attlEultunl  iia»«tnaac,  DC  aar  och«  lUca  U 

^ICCisE  KquiUD^7    to  m—a  tball  anian  Is  th*  laul- 
Salne  Paul  -ItKue  •*lle«»'li>S!d°liT  ttaa^cr  al^taliic'mi. 


tiamjllni  and  applleacinni  o 


^■Jl<'T"l_aM.llcan..d  ir 
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ffLAii  I  LICEIlSE^r    Tha  llcaua  (lancad 


St.   rtul  UtilUclS,  Co4.  ai^  .hall  to*   IncoJJSiItEd  Jwata 
tUaa  al  Iha  oaic  r.irtlioa  of  aald  latUUclva  Coda.  .  ! 
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TesBmony  of  Protessor  Jeffrey  Stewns  regardlno  48  hour  rfrwtry  pwlod 
after  applcatfon  of  laMrn  peatlddss 

NIRUTES 

CItyotHlnnaapols 
STWOIK  COMITTIE  01  EMEMT  MO  TICHNOLOCr 


Prastnti     Council  Nobtn  Johnson,  WH1U,  Crwor  -  3 
Abicnti     Council  Mubcr  O'Brlin  -  1 


1.      Paatleld*  a 

■  Chipter  230  r*iuing  t 

i  letter]  froo  Jeffrey  9  Steiien],  »ttt  Prof, 
'alth.  Senool  of  ^llllllc  Health.  Only  of  Htnn.  ts 

t.      opinion  IttUr  lUtlng  thtt  Z*  Mur  post  ippHculon  Miting  pariDd  It 
lufflcient  to  grevent  potenlUI  h*  tn  tiuwdi  a/ChaCMn't  producti, 
■/provisos  iPout  fo  lowtng  dirtctloni  oa  packigt,  tcaptritur*  wit  bt  70 
degrees  or  nore  turinj  flrii  12  hrt  4ftir  ippHcttlon,  soat  ptopli  wy  dtvtiop 

tlltrgiBI   to  the  cneiicali. 

P.       iBlttr  dropping  tM  tMp«rKur«  provlio  of  tM  first  Opinion  littir. 

Then  wM  prisonti     Profeitor  StevMS.  .       ^'. 

Conn  Itaab  Johnson  isktd  Prof  Stevens  to  e— int  on  tba  •pproprlete  roMtry      .       ' 
tiae  (fttr  ippllcitlon  of  pesticide.  ■' 


I  hev*  rev  cved  the  CtiedLiufi  1Iter*tur«  utildi  Coun  Ktati  Johnson  provided 
■e  end  have  talked  nIUi  Or  Roger  Teery  of  Clieeiiwi  tPout  the  life  re- 
entrj  period  after  application.     Or  Teary  provided  ae  aith  additional 
iclantlfic  pipers,  Hhicli  I  hiv*  revlCMd. 

My  general  feeling  is  that  the  chcaiceU  aost  eoaennly  usM  hero  tro  ■ 
hazard   large  j  t\  in  irrltint.     They  ere  not  -concentrated  enough  to  give 
syitealc  poisoning.     A  Child  or  i  p«t  oho  enters  soon  after  appHcitlon 
Hill  get  Irritation  or  evtn  skin  rashei.     As  «  toiicologlst,  that  is  t 
ainor  fisue.     Ai  i  parent     you  are  going  to  be  very  aorrlod.    TM 
quantities  that  CnenUi-n  app  les  are  fairly  snal      lo  the  chenicils  tond 
to  volatile   very  readily     nto  the  air  and  to  bl  absorbed     nto  the  grass 
ind  leaves  theaielves.     Both  tre  tioc  and  lenpereture  dependent 
processes,     initially,  1  J<ad  felt  that  li  hour  posting  would  Be 
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EMrgjr  h  TKlmoloay 


oolnion,   tnis    Is   not   clear  scien 

e  tneir 

4  houf  poitlnq  tlae.     In  ay 
ence  to  suppoct  mat  clils. 

Coun  HeoK)  Johnson   isked  Prof  Ste.tns 

Prof   Steven*   nia   th»t  oould  De  arude 

-e   It   for  tne  enemlcah   lo 

ib  UhlU  lupportM  tht  o 
nt  alglit  tw  (wMtd  In  tn 

f   tn«y  apply  pesttcidet 


Th«  Chair  noted  that  the  itnii  1 
pettlclde  application  wwld  ba  u 
It  -ould  M  desirUU  to  ratain 


ki  Ir  tn«  U  hour  aarntng  ptriod,  but  ftlt 
future  to  rtqulre  MncMn*r)  to  post  varn 
I  thtir  Uxri  on  a  do  It  fountir  bwU. 


n  rcquiraaant  to 


a  Leglilaturt  li  that  a  Ntnn  ttatt 
ai  a  aodtt   by   othvr.itittt 
*8  Hour  posting  period. 


The  chair  moked  io  AfpaovE  the  oftOM  ^ith  The  foiLOwiite  *M£iiDM£Nrs.    uoim 

•fLArSHOUNDS-  AKT£H   'SOLF  COIBSES'   lit  THE   LIST  OF   PUCES  WHICH  HUST  POST 
UARMING  NOTICES  IJI  PARAGRAPH  23D.]D(A)  AMD   (0)|   CHAMSE   '72  HOUR  PERialf  TO  *48 
HdUR  PERIOD'  FOR  POSTING  NOTICE   IN  PARAGRAPH  230.30(B)   (Z  PLACES)  AMD 
PARAGRAPH  230.30  C)3);   CHANGE  •BLACX-OH-HHITE"   TO  -CONIRASTlNS  COLORS  1«"  TO 
bESCJUBE  NOTICE    M  PARAGRAPH  J30.30(C). 

ADOPTED  on  volet  vot*.     Prttent  .  Cow  mmtn  Milt«,  CrNwr,  Johoion, 

It  Has  uw  coniantus  of  tht  Com  to  leavt  tht  tfftctlvt  data  of  tlw  ordt  at  30 
days  after  passagt,  and  If  problMi  arise  afttr  patiagt,  to  1«a«t  iiifin  i  — iil 
of  that  provision  to  dlicrttlon  of  Inspections  Dtpt. 
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8«!.    44. 

Il».ai]    [PREEKPTIOII  or  OIIER  UW.) 

fir. 

Sac.    45.      [IBB. 03]    [POHEns  JUm  DUTIES  OF  COMHISSIOHER. )' 
SubdlMJllon   I.      (AOHIHISTRATIOll  tt  COHHISSIOHCR.  ]   Th» 
ctM»lm«lon«r  ahall  ■dJtnimfr.    luplmnt,    and  ■ntorc*   thl» 
etiapcer  and  th«  d«t>itt— nt  of  «qcleultur«  li  the  l««il  «f  t« 
«qenev  toe  th»  r«aul«tlon  of  p«nletdti. 

Subd.    2.      iIIEL£C*TIOH  OP  DOTIES.)   Th»  tunctloin  gwttd  Ip 


■  lontr  by  thl«  eh«pt>r  may  b«  delegated  to  d«ilgn«t^ 


Subd.    3 

(DELEGATION  TO  APPROVEO  ACENCIU.]  The 

ic 

Ctlt* 

Sac.   31.      (IBB. 09]    (PESTICIDE  UPLICATIOM  IH  CITIES.  1 
SuttdlvUlon   1.      [APPLICABlLtTl.  I   Thi«  eectlan  »ppliei  only 


to  1 

oylded 

hoM  tul.  Charter 

eltl 

Subd.    I 

lAmoaiTY.l  Statutocr  and 

■DDl 

rletiye  pentLclde 

«ppl 

cation  Mrninq   InCocutlon   than   Im  e 

antalnad   In   aubdlvi 

■Ion 
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Subd.    ].      IVKtantK  SIGHS  FOB  PESTICIDE 


t  noncQ— «tel«l   applicator)  who  jppL<  o««tlcld«» 


i  eur(  Tm  miat  ao«e  oc  «ttl»  wcnlno  t 


«h«t»  tlw  p«ttlcld»»  »rt  »ppll«<l. 

<bl  HTnlnq  ilgna  amt  projact  at   Ui»t  IB  lneh««  tbona   tbo 

Eop  Of  th«  qrw  lint.   Th«  warning  iian«  wutt  be  of  a  ajf  rl«l 

that  la  caln-c»»t»tant  tot  at  leaat  a  4B-Bom  prtod  and  auit 


Id  Tha  following  Intoraatlon  Muat  b«  prlnfd  on  th« 
warning  algn  In  conttaatlng  colon  and  capitallted  latf  f 
— aauclnq  at  loait  ono-halt  Inch,  or  in  anothat  feraat  apptpgad 
by  tna  co—iaalonar.  TBa  »lqn  autt  provido  eha  follo»ina 
Inforiaation; 

(11  eha  naaa  of  tha  bmlnan  otganliatlon.  ontltTf  ar 
p«c»on  applying  tha  pgattelda;  and 

(I)  tha  tollovlnq  lanquaga;   'thla  araa  chaMJcallv  tTMfd. 
Keap  ehlldcan  and  pata  otf  until  ...(data  of  aata  antrvl...*  et 
■  a  unlvaraally  accaptad  lybol  and  ta«t  approvad  by  tha 


tacogniaad  aa  hagjnq  tha  a 


I  ^raqrapti.  Tha  warning  ajgn  may 


»  n»—  at   Cha  paatlelda  uaad. 


I   poaead  on  a  lawn  or  yard 


I J  batwaan  two  (aat  and  t 


:  (ialda.  playgrounda.  or  othar 


aiallar  recreational  orepattv.  tha  warning  alona  auat  ba  poatad 
l^Mdiata.ly  adjacant  to  ateaa  within  tha  property  whara 
peaticidaa  haaa  baan  applied  and  at  or  near  tna  antrancat  to  tha 


Sec.  79.   [EFrECTIVE  DATE.] 

Thia  act  la  aCteettva  July  1,  1887. 
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Sierra  Club 


Kr.  OhUnMin  and  MMbin  ot  tha  Subdoaalttaa  i 

I  vsnld  Ilka  t«  tall  tha  SuboomidttBo  How  I  obm  to  aOvDOSta  lum  pMttald* 
Mfona,     m  tha  SuBar  of  1984,  when  I  was  etpuetlog  bj  aacond  ohlld,  <mr  f*atl7  i« 
cCpOHd  to  lawn  apiv  In  cue  bow.     k  Daw  nalghbar  had  angaged  a  laMtt  aarrlM.     M 
laanad  of  It  uhan  apittr  AaH  tlllad  onr  housa,  and  drifted  orer  ow  jacd  lAart  oar 
tn  Tvair  aid  waia  jUtyiat  In  tha  HOidboi.     Dia  aprarad  ahaaioal  xan  oata  tha  aidaaaU 
•ad  dOWiUll  oats  our  sardeB, 

l(a  oalltd  tha  la-vn  obx*  aavany.     Tha  Isaal  aaaacaE  told  ai  inlj  tliat  tfaa 
Qsaj  vaa  aon-toslo.    Iftar  anah  paralatmoa— aora ,  I  tUJik,  thaa  tha  anrac*  paraoa 
«mad  |o  thronSh,  «•  pnnadad.tha  wuMcn  ta  tall  na  tba  pmrtlolda'a  Bta»t  Ourtn. 
«■  than  aada  aoaa  oalla  to  IM,  and  laamad  that  Durabaa  la  fato-tozia  and  MM  otbar 
tozlo  aftaota  aa  wall, 

W*  than  oallad  baok  tha  lam  ooi^Bait,  aad,  asata  aftar  Boah  paialataaaa, 
laanad  that  tba  nait  application  vould  ba  of  2-4D.     Va  van  ^Hbla  to  ptraoada  tha 
osapany  to  notltf  ■■  of  tha  uaxt  ipplloatloD  ao  osoould  prataot  onraalTaa,     W*  attU 
woadorad  If  anrthljic  baaldaa  Sarabaa  bad  baan  uaad,  and  va  mna  maUt  to  laam  lAat 
tha  vehlala  )tad  b«*D. 

thia  axparLaooa  lad  aa  to  Join  tha  Siam  Olnb  aftort  la  Kclaoa  OaoEfa'a 
Ooontj  In  19a5     to  paaa  right- to-lmo-  lawi  aara  la(ialatlai  alatlar  in  that  then 
propoaad  in  nalghliortng  HontgoBorj  County.     Aa  thn  Slerpa  Club  worked  with  OorBDimltj 
orgaiUaatlona  and  Rctiwlata  to  aupport  this  Inglalation,  ife  lound  that  -thara  exlatad 
a  iliMnrt  tor  laim  oara  ragulatlon.     We  haacd  atOElaa  of  aiperlancaa  alallar  to  Xj 
faally'ai  of  a^irajr  drirtlns  onto  auriroitudlng  propartiaa  and  coraTlng  lavn  fumttvrat 
toolB,  TMHialng  laundry,  tofa    pat  food  diahaa,  aad  oar  Intarlora.     Paopla  Dsatad  to 
at  laaat  ba  abla  to  oloie  tholr  wlndowa  and  raun  or  aonr  thalr  baleoslasa  bafora 
tha  ajsv  trueka.oaaa.    Thste  vaa  alio  a  ooaeam  about  kaoMUg  vUoh  Taaa  bad  »•«■ 
traatad  raoontlr,  ao  aa  to  BTold  tbaa. 


,y  Google 


CBitoatTB  of  lAwn  oars  ao^anlM  lapportad  rieh  t- Co-)mi».  Va  hencd  Inw 
p«opls  >rho  KSntBd  to  ongaga  a  l»«n  Bsrvloe  but  WsFs  fruatratBiJ  Tiy  tliair  cij'erlgiioo 
■1th  the  coDpanlBB   Mm  oars  oompanlsB  ga*B  ttfl  prior  notiOB  or  treatnont,  flf  r»- 
TMl  -hat  oJiemloalB  miiild  bo  uosd.  Wa  hoard  atOElae  of  tho  truck  areirlng  snil 
apCT/Ina  «  etuUdren'a  birthday  i»rtj  "Ith  oo  wimlngl  oC  a  lawn  care  ouatomor  rs- 
*uniLi;g  froB  a  shopping  trip  to  tmi   Uojoloa,  Mils,  and  Bandbox  not  with  opr'^Jr', 
■to.  M  alio  net  lawn  care  ooatoson  wlui  had  not  knom,  until  wa  told  thea,  that 
lawn  aerrlaas  coutisely  uae  ptatialdaa.  Ttmj   had  boon  told  by  Mrrloa  rapraHnta- 
-tlTaa  that  snl;  fartllliara  would  ba  uaad, 

Rroa  ni7  own  axpariaoce  and  Chat  of  othara,  I  laonad  that  thla  la  a  aoatly  un- 
rogulatBd  Induatry  irtiioh  br  and  large  openitOB  Irraaponalbly.  "Iieo  we  complainsd  Jo 
BFl,  W6  tiere   told  that  lami  pasUcIdea  we»  lesal  And  that  EFA  doea  not  cohcetn 

that  pesticide  problBas  wora  tha  bualnesa  of  UFA,  or  parhapg  the  Health  DepaFttDrntj 
OonsuDBr  FroteotloD  did  oat  a*an  keep  recordB  ot   loch  coaplalnta.  Tha  Baalth  Sapact' 
aant  also  leapt  ao  raBorde  of  oonplalnts,  and  aald  that  it  waa  the  buainaa*  of  tba 
StaCa  bepai-tnent  of  Aerlculturs,  tfhen  ve  oollad  the  3tBto  Atrlcultui'o  DapartBent, 
wa  Here  told  that  paatleldaa  Here  non-toxic  anil  EPA  spprcTed,  and  that  ve  ahould  put 
our  coaplalntB  In  wrltlns  ao  that  soMona  Bight  loo)r  into  it.  The  state  AErlculturn 
CepartEoont  leapt  fev  racorda  of  ooaplalnta,  hat  It  appaarad  that  It  Bade  llttla  af- 
fort  to  regulata  tha  Indoatrf. 

The  lawn  care  induatxr  andad  up  not  bavlnj  to  adhara  to  anjr  of  tha  ragulatloaa 
for  good  and  hoaait  bualnaaa  praotloea  to  idiloh  Boat  bnalnaaa  la  aubjcct.  Thta 
Induatr?  oblecta  strenuoualy  Khan  aakaU  to  live  up  to  ooBinalty  raaponsibillty  lllto 

lAwn  oars  right- to- Imow  leglalatlon  paaaad  In  aor  Oouaty  In  lovoabar  1965 
filled  a  legulatory  gap.   It  was  an  inatanse  of  a  local  ofl^nmity  laavlnc  apothy  ba- 
hlnd  to  isrotaat  Itaalf  againat  daoaeroua  practices.  But  tha  oauxt  told  na  that  wa 
oould  not  talcs  a   hand  in  detamlnlng  our  own  uell-boing. 

Our  law  has  nenr  been  enforoed.  The  court  decided  that  telling  lawn  aan 
onatoaera  the  truth  about  what  Ib  being  sprayed  and  dusted  on  -than — the  sona  Infoc^ 
■atlon  that  is  glren  ty  nanufacturera  to  tha  lawn  aarrioe— and  poBtlng  warning  signs 
la  tantanount  to  labeling.  And  FIFHA  has  assigned  labala  to  EPA,  Vhlla  tha  case 
gsas  through  tha  appeals  proceas.  we  continue  to  llTa  at  tha  Baroj  of  pastlotda 
applioators, 

tha  Slarra  Club  Hairland  Chapter  and  its  Mtuxsnt  Onup  oannot  bsllaTo  that 
aongraaa  joeant  to  talcs  oonsumsr  pEOtsotlon  and  the  health  of  the   conmiunlty  out  of 
the  hands  of  local  goyemoenta,  KPl  haa  no  reoouroae  to  regulsto  local  lawn  est*. 
Va  Bale  the  Suljconnittee  to  take  aotlon.  A  Cangresalonal  olarlflc^tlon  of  JIPM, 
whloh  eiaaptg  warning  algna  and  oustoaar  laComiatlon  Iraa   the  dofLnltion  of  labeling 
and  which  psnolta  local  oontrol  of  toxlos  wbioh  la  atrloter  than  Fodaml  regula- 

I  oould  like  to  thank  the  Suboomttaa  for  tha  oportUBlty  to  nake  this 
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rasTiHom  or  nilliad  nalsb  or  tbb 

U.S.    PDBLIC   IKISHBST  RBSBKBCH  GROap 
BSrORK    TBS    SUBC-OHMITTBE   OtI 

DBPARTKBHI  OPEUTIDN,    FiESEAFiCh  AHO  forbigh  aqricultorb 

COMHITTSS    OH    AGRICULTURE 

URitBD  aikiss  BoasK  or  RBPmamiAii tbs 

JUHB  16.  19BT 


DDltad  stBtaa  Fubl: 
Pannaylvsnla  At 


of   fadacal   ] 


■  Halahi  I  aa  a  staff  attornay  h 
:  Intaraat  tlaaaarch  Gcoup  (D.8.  Pinj)  la 
B.,    Haahlngton,    D.C.    JAMS. 


itlonal    lobby] 
As  of  Hay   1987,    tha  PIRG' 


U.S.  PIRGi 


>  joining  tha  staff  □: 

latltuta  Por  Public  Ri 

1B  Qaorgatoun  Unlvi 

LaaguBB  and  I  davalopad  BOda; 

laa  provldad  tha  baaf 


tha  Allien 

luchorad  an  a 

county  laua. 
rsaaptlon  of  a 
tlclda,  F 


tha  tadacal 
:haC  FIPRA,  i 


taaaarch  and 
I  aBvlronaant. 
>  Public 
I  acroaa  tha  conn try 


I  additional  450,1 


citliana  of  Montgonecy  County 
thalr  auccaaaful  afforta  to  paai 
ban  tha  Maryland  Paat  Control 
ponslbla  Ragulatlon  Of 
oae  ordlnancaa  In  fadaral 


hava  autmltCad  for 

luaa  Hhich  can 
In  abort,  t  aaplaln 

draftad  doaa  not 
'oparly  dalagatad  by 
that  hava  addraaaad 

ng  judicial  opinion* 


,y  Google 


In  th«  short  tine  I  hav*  baloc*  this  aubcoaatttAa,  houavar,  I 
:•  to  ■•)(•  ona  point  abova  all.  Today'a  call  for  congcasBlonal 
L  cagulatory  authoirity  undac  FIFRK  doaa  not 
thtcd  tlac  o[  cagulation  on  Industry.  Any 
La  an  aiaggacatlon. 


:atas' 


n  cenprahanalva 
ually  all  local 

ct.  thay  hava  baan 


lagata  thalr  poltct 


■tata  caqulat 


appltci 
notlca 
atfacE 


)i  applic 


In  rasldantial  i 


.tttaa)  t 


J8»  ol    paatlcidaa.  Havacthal 

claat  ij)ten^  to  preempt  tMa  hiatorlc  balonca  OC  powar;  It  raura 
atataa*  rolai  as  aovaealgn  poltica  entitles  and  tha  pclaacy  c* 
of  paatlcidaa  undar  fifra,  to  stcika  tha  appropriate  balanca  ba 
local  and  atata  ragulatory  authority. 

I.   Tha  Haad  For  h   Ragutatory  Praiaawork  That  Accoaodataa  *  Lla 


>  Of  t 


:lty 


Slnca  tha  lata  1970-ai  local  political  aubdivisiona  hava 
raly  attaaptad  to  laglslata  aolutions  to  paaClcida  ralatad 
■a  uithin  thair  coBBunltioa,  racognliing  that  thair  lagal 
Lty  la  sharply  constrainad  by  coaprahanalva  federal  and  stat 

>s  The  Inctease  In  local  cegulatocy  efforts  corresponds  to 
lanCal  qrowch  in  public  itwaceness  of  tha  health  and  anvtconi 
3oaed  by  toil;  substances  such  as  pastlcldas,  uhlle  tha  uae 


al  pesClc  dea 


is  anually     In  partlcul. 

■cant   prolllera   ion  of    looaaly 

lal   laun  car*  and   past  control 


/   lot 


listed   and  highly 


.    ls( 


irisd   c 


tha 


isrblcldaa  and  ai 
:oBpany  sprayad 


:al  districts  and  non-sgclcul tucsl  dlatricta  K 
I,  as  do  urban,  suburban,  and  rural  cossunttlaa.  Fa 
;s  In  Mendocino  Conntyi  CsliCocnIs  spprovad  an 
■  prohibiting  tha  aarlal  application  of  phanoxy 
f  utter  containing  dloiin.  after  a  forest  producta 
la  school  busaa  with  pesticides  whlla  treating  a  SO 
In  suburban  Harylandi    tha  county  councils  of 


,y  Google 


■n<3  Hontgiwary  < 


itlaa  paaoad  ordlnt 


>  that 


p*atlcid*a  uaad  on  thalr   prr 
and  occaaalonally  laplaaar' 
llcanaing  and  paralc  raqul 
applicaClona,    and  banning 


Host  local 
••varal  ataCaa  hava  i 
found    CO   be    praaiiptai 

pcaaaptad  by   fadaral 


iparty.      OChi 


apactflc  coBpounds 


itlclda   a 

tad  and   alao,    pcovida 
ifaty  InforMBtlon  about   th* 

■unlclpalltlaa   hava   pcopoaad 
ir  regulatory  schaBsa.    aacb  aa 
Inga   on   propoaad   paatleld* 


Ivaa  have  baan  unsuccaaf ul .     Courta   tn 
}«!  city  oc  county  laglalation  that  waa 
■ting  atata  paatlctda  cagulationa.     Only  two 
:lon  of  uhathar  all   local  afforta  ara 
1.    FIFRA.      Thaaa  declalona  hava  pcoduead 
ind  conflicting    Intarpcatations  of      PIPRA'a 


II.   The  Fedaral  Praaaption  Dabata 

Th 

Btutory  language  of  PIPRA  doaa  not  axpraaa 

ly  preaapt  local 

govarnaant  r 

gulation  of  pasticidea.   Section  1J6,  which 

delagataa 

ptUary  tagu 

atory  authority  over  pasticidea  to  the  stat 

atatutea  only  aipcaaa  pree»pClon  of  atata  a 

uthority.  which 

appliaa  to  1 

balling  and  pscliaglng.  7  O.3.C.  136v  b).OI:! 

ec  ptoWlalona  of 

ipraasly  anticipate  sOBe  delegation  of  regu 

raaponalt^itl 

ChesH  provlalna 

do  not  rLaa 

o  tha  level  of  an  axpcasa  or  iaplted  congre 

to  .ith.r  pr 

aapt  or  authorlia  local  regulation.  See  7  U 

-S.C.  136((b) 

<offlcara  an 

1  eaployeas  of  BP»  or'any  other  atata  or  pol 

•ubdivlaion' 

antltitled  to  Inapect  racorda) 1  7  O.S.C.  13 

davalop  Boni 

orlng  plan  "In  cooperation  with  other  fadar 
•■)i  7  U.S.C.  136C(b)  {BP*  to  cooperate  wit 

1  any 

•oppropriata 

agency  of  any  state  or  any  political  aubdl 

tharaof).  Tha  quaatlon  of  uhathec  PIPRA  waa  Intandad  tc 

preaapt  all 

local  authoe 

ty   there  are      turna  on  the  laglalatlve  hta 

-hich  clearly  astabllahad  PIPRA  aa  a  cagulat 

cry  floor,  whila 

praaarvlng  t 

a  atataa'  ailstlng  priaary  regulatory  autho 

rlty. 

Th 

very  aaall 

portion  of  t 

•  laglalatlve  record,  that  record  deoonatca 

tea  that 

Congcaaa  waa 

and  tachnieal 

ability  Co  p 

operly  regulata  peatlcidea,  as  wall  da  the 

possibility  of 

Inteeatata  coaBgrce  that  Bight  result  fcoa 

three  tiara  of 

Eagoladon. 

Local  notification  ordinances  and  bana  on  a 

ppllcation,  lawe 

a  or  intarfara 

with  inCarat 

during  thOB* 

dabates.   In 

]aed,  the  laglelativa  debates  and  coBBittea 

raporta  reflect 

on  with  guacantaalng  that  tha  federal  gover 

intarvantion 

into  areas  o(  previously  aicluslve  ataCe  co 

nearn  would  not 

prajuaica  a> 

uas  Raporta  92- 

511  and95-Sl 

i  Senate  Raporta  92-B3B  and  92-978:  117  Con 

g.  Rec.  3997S- 

4M67  (19711 

118  Cong.  Rac.  32257-32258(1972).  Hivertha 

lesa,  thla 

1^,I,1.,H.." 

ri::!':;-"™:-"::;:"'""  "''''''"'■■'' 

strict  court  in 
.  .■,.]o:.>.-a    by 

,y  Google 


r a cord   hava   addraaaad   t 

rat   Inacsnce    by   the  -con 


public   trom  paatlcida   haiacda. 


irdli 
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RgViSED  COPT 


GOOD  HORiiac,  HY  nuu  IS  STjniun  hcksvzib,  nviioaiDRU.  lonsoi  to  thi 
MiiTGOMKsy  comm  couhcil.    hy  asduss  is,  couvcil  office  builduk,  kkxyilu, 

MBYLAMD     20S50.      I  SFEMC  FOR  BOT»  THI  MORGOHBRI  COUITT  GDOCIL  AMD 

tzEcuTivE.    nt.  MviD  soBKBS  OF  THI  BxccvTivB  MFAiTiiBn  OF  Bnnsowmu. 

S  ASKKD  n  TO  SPEAK  FOR  HIM. 


AS  WILL  BECOW  CLUB  FBOH  H¥  TESTIHOn,  IT  IS  A  SPECIAL  PLIASUBS  PCS  KB  W 
COME  BEFOKE  YOU  TO  SPEAK  IE  FAVOR  OP  AM  tXEMUiOn  TO  THI  FtDOAL  iniCTICIOB, 
FUKICIDE,  AHD  RODKRICIDB  ACT  TO  ALLOW  C0UVTII8  AID  KHICIPALITIIS  TO  HQUIU 
DISCLOSURE  OF  ROI-AGBICULTURAL  LAIDSCAPI  HAIRTEIAICE  KBTICtM  APPUCATtO*. 


I  HAVE  DISTRIBUTED  HRITTKB  XATERIAI.,  IKLUDIBG  rESTDKMY  THAT  I  OAVX  Of 
AHAPOLIS  IN  FAVOR  OF  A  STATE  UW  TO  REQUIRE  LAIOBCAPE  FESTICIDB  APPLIQtTIOM 
DISCLOSUBE,  A  LETTER  SEVT  LAST  YEAR  TO  MRXBERS  OF  THE  HOUSE  OP  IIPtlUIIAIinB 
SUPPORTING  FIFRA  ANEHDNEH  TO  ALLOW  LOCAL  lIGHT-TO-nPOH  LANE,  AID  A  GOPX  OF 
OUR  COUITT  LIH  M  THE  SUBJECT.   I  HILL  HOT  DETAIL  HATERIAL  H  THIS  PACKMI  MIT 
BUniRIZE  BRIEFLY  HOW  I  COMB  TO  BE  HESK. 

FIVE  TEARS  AGO  THE  SPEUGFIBLD  GAIDII  CLUB  CAU  lO  THE  ■UliUUaill  OOUaTT 
COUKIL  WITH  WHAT  APPEARED  TO  BE  A  MODEST  AID  "*"■*■' »  PIOPOEAL,  THAT 
CUSTOMERS  OF  LAUI  AID  LAID8CAPE  NAIITBIAKB  COKPAIIES  IHOULD  RAVI  THB  BISRT  TO 
ElOW  HHICH  CHEMICAL  PESTICIDBB  UIBB  BEIK  APPLIED,  AMD  THAT  THE  PUBLIC  NAD  * 
BIGKI  TO  RKW  Wn  AMD  WHERE  SUCH  APPLICATIOII  HAD  TAKB  PLAGI.   LRTU  MB  MM 


..Google 


DDU  nut  THIS  KDUT  PROPOSAL  MXILD  LUD  TO  A  PIVI  TUB  ODTSSIT  TmOUOH  ALL 
THUI  LEVELS  OF  GOVOMmrT  UK)  THE  PIHUU.  COUBTS. 

in  lEVESTIGATED  THE  EKED  AID  POIMD  THAT  A  SMALL  PnCEnACI  OP  mi 
POTULATIOE   WAS    ACUTBLT  SIBStTIVE  TO  PEniCIDE  UPOSUU,  WE  HAVE  HAD  TWO 

Bocamsrtm  fksticidi  deaths  ii  the  imidiati  aua,  that  son  pesticides  mat 

CAUSE  BIRTH  DEFECTS,  AID  THAT  ALMOST  MOR  HAD  BBSM  TESTED  FOR  CHROMIC  HEALTH 
EFFECTS  ISPECIALLX  CAKEK.   THIS  SEEMED  TO  OS  QUITE  SurPICtEET  MUD  TO  REQUIRE 
DISCLOSURE  30  THAT  THOSE  UHO  HISHSD  TO  AVOID  EXPOSURE  COULD  DO  SO. 

WE  CHECEED  mSTIK  FEDERAL  AMD  STATE  LAW  TO  FIID  IF  THERE  WAS  AMY 
BKISTIW;  LAW  THAT  COULD  BE  USED  TO  REQUIU  SUCH  MOTIFICATION.   THERE  HAS  MOMI. 

Ht  MEGOTIATBD  WITH  LAW  CARE  COKPAMIKS  IM  IHI  COUMTT  TO  DISCLOSE 
VOLUETARILT.   THEY  lEFUSID. 

WE  ASOD  OUS  OWE  GOVERXMEMT  AOBMCIRS  TO  POST  PEBTICIM  APPLICATIOBS  OM 
PUBLIC  LAID  BOTH  TO  EXPLORE  THE  HECHAMICS  OF  tOfX   A  PMOCRAM  AMD  BECAUSE  WE  DID 
MOT  WAMT  TO  BEQUIU  OTHMRS  TO  DO  SCHBTHIMG  WE  DID  MOT  DO  OURSELVES.   THIS  HAS 
A  POPULAR  AID  SUCCESSFUL  PROGRAM. 

WE  CHECEED  KITH  DUE  COUMTt  AtlDRMEI  AMD  WITH  MARYLAMD  STATE  ATTUMBTS 
WHETHER  WE  COULD  REQUIRE  LAMDSCAPE  PESTICIDE  FOSTIMC  AID  DISCLOSURE  WITH  A 
COUMTT  LAW.   BOTH  ASSURED  US   THAT  HE  COULD,  UPLAIRIBC  THAT  ALTHOOCH  FEDBRAL 
LAW  PRE-ENPTSO  PESTICIDE  RECULATIOM  ID  FEDERAL  AMD  STATE  OOVBRHUMT,  OUR 
pit»>OSAL  DID  MOT  BECULATB  PESTICIDES  SIMCB  WE  HERE  MOT  SEEEIMC  TO  DICTATE  UHAT 


..Google 


pcniciDB  mouLD  u  DSD  OR  wm.  OB  w 
Kui.    mi  Ku  coMiiDaiD  A  "■"—■  noncriM  itwt  nux  nu.  iman  i^ 
Hn  niLi  CHum  to  mncT  nsuc  ou.ni.  Mnn,  mo  wlhk.    m 
ciuFoniA  npRBB  coun  kulub  DraoLonD  ■wwcnw  oouarr't  pnncm  uh  hu 
ciTiD  u  ntcnoR.    iw  iiunuKi  untun  MmqumLv  ouon  mn  oriMxaB 
uitK  TtuT  nidoiDu  LU(  HouLD  u  uODUXioi,  AMD  10  m-avm,  Mn  on 
GooRT  utoamnr  utnuitD  hi*  poimoa. 

iHi  mncoima  couwn  couaciL  unuiDK»ii.v  fuawo  k  caanr  uu,  imich  ii  n 

ItOUB  PiCUQt,   BBQUIBIK  LAMDSCAPB  UIRDUUKI  COHPUin  TO  HlTtn  CUtlOma  n 

AOVJIVCK  OP  PmiCII>E8  TO  BB  DHD,  UD,  AT  THE  TDB  OT  tfPUCUIOB,  BqOIStNB 

OOMPJUIIU  TO  aOTIPT  CVSTGHBBS  OT  PtmCIDIS  iCTtULLT  VUD  AKD  POKIM  A  BUU. 

PLAC  AWOUNCIK  APPIICATIOH  OT  PKBTICIDKf .     THIS  LAH  lUI  IB  ITRCI  P0>  OOE 

GBOUIHG  SEASON  ADD  WAS  ALSO  FOPin.AK  AND  SDCCESSFOL.      LAW  COKFAHIES  FODID 
THAI  COMPLIANCE  DID  NOT  BAKM  TSEIR  BUSINESS. 

A  COBSOKTIIM  OP  LABD8CAPI  NAIMmARCI  CCHPUIBS  OttLUKBD  OtH  OmiT  UH 
n  FEDERAL  COURT  0>  TKB  CBOUIDI  THAT  In  VKU  PRAMWllD  K  PIPIA.      BB  PIDnS 
or  IHB  COURT  HAS  THAT  WE  lORE  PREEMPTED  BT  PIPU;  WB  OOORX  APPBAIBD  IKIB 
DBCI8J0B  ABD  HAS  BBCBBTLX  LOST  THE  APPtAt. 

WHILE  THIS  COURT  CA»  WAA  BtlBG  KRARD,  HOBTOOMERIT  COUBTT,  TKROUCH  DBLBGATB 
HOIRR,  ATTRMPTBD  TO  OBTAIB  A  FUXH  ABEIMMBT  TO  PIPtA  ALLOUIBO  OUR  LAH;  THIS 
LBTTER  IB  IB  TOUR  PACKAGE.      THII  ATTEMPT  PAILBD,  BVI  HELPED  TO  IBITIATB  7HUK 


AT  THE  UMB  TDB  THE  COnBTX  ATimPIEU  TO  PASS  A  BTATB  LAH  KAICHIK)  0 
snCE  THE  STATE  HAS  BOt  PBEBffTED  BI  PIPBA,  THIS  PAILBD. 
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ABOUT  THIS  Tm  TKK  GBRBU.  ACCOmttIM  OmCt  OMt  OUT  WITH  k  UPOtT 
-■n-ACtlCULTUUL  PUTICIDIS,  BISKS  AMD  ■tCDUTICM'  CORFIMIK:  TKI  IIID  FM 

PUBLIC  nnmuTiov  jun>  nn  lux  or  pboeml  prcsucb  n  ms  abu. 

THIS  YBAB  n  JUMP0LI8.  m  WAIYLAMD  KPAnMBR  0¥  AGtlCULTUU  PaoPOBED  A 
LAVDSCAPB  PESTICIDE  DISCLOSUBE  BILL  ESSBniALLir  IDBRICAL  10  OUB  COUBCT  BILL. 
YOUK  PACKACE  COKAIBS  OUB  TESmunf  IE  SUPPOBT  OP  mS  BILL.  THIS  BILL  PASSED 
AID  HILL   BE  EBFOBCED  OK   JULT  1  OF  THIS  TUB. 

TNO  LESSONS.  I  ULISVE,  CAB  BE  LBABBED  FBOH  THIS  ACOEIZIBC  PBOCESS. 
FIBST,  THAT  IT  SHOULD  VOT  BE  THIS  DIFFICULT  FOB  COUBTIES  TO  EXEBCISE  THEIE 
HOME  RULE  SIGHT,  IF  BOI  THBIB  OBLIGATtOK,  TO  PBOTBCT  PUBLIC  HEALTH  SAFBTI  AID 
UBLFABE.   SECORD,  THAT  LACK  OP  FEDERAL  DISCLOSUBE  KBQUIESHEaTS  AMD  SEVERE 
DEPICIEBCIIE  IB  THB  PEDEBAL  FBOGBAK  OF  TESTIK  FOB  CKBOBIC  HEALTH  EFFECTS  OP 
PESTICIDES  HERE  AHOHG  THB  BEASIMS  WE  HAD  TO  HOBK  SO  KABD. 


I  UBGE  THE  COmiTTEE  TO  SEEK 
BEQUIRE  DISCLOSUBE  OF  LAIDSCAPE 

iK"  PBOBLEH,  BUT  I  BELIEVI 
HANAGEMEirT  SHOULD  Bl  A  LOCAL  lESUl 
I  UBGE  THAT  THE  LECISLAtI 


IDHEBT  TO  ALLOH  LOCAL  OOVBBBHEHTS  TO 
PESTICIDE  APPLICATIOV.   I  BBCOCaiZE  THE 
E  THAT  THIS  VEST  LIMITED  ABBA  OP  PESTICIDE 
IF  PtFSA  AKEBDMEVT  IS  HOT  POSSIBLE,  TKEB 
I  BBCOBD  BE  CLABIPIED  TO  EICLUDE  LOCAL 
DISCLOSUBE  LECISLATIOB  FBOH  THE  DEFlBiriQa  OP  BEOULATIOB,  AID  DISCLOSUBE 
KTICES  PBOH  THE  DEPIBITIOB  OP  LABELIIK. 
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liTlr  la  1W6,  tha  Gmmeil  ol  Hsnttsauy  CoMtr.  MuylaaJ  MinlinMlj 
puMd  tax  »-tt.  Katlca  of  ftnUUm  4|>UcbUsb  m  I«na,  I  «ttM&  a  earr< 
Ihli  bill  raqulraa  applicator*  •£  faatleldtta  la  laodaeap*  — iMMDWca 
•ctiTttlaa  to  Dotifr  cnatoMra  •<  cfcleala  aaod  «»t  t«  VMt  «  Mill  tlai  t« 
■ottfy  tho  public  of  paatldda  appUcatlon. 

Hm  Council  paaaad  thia  l*|l«l«tloD  baeauaa  thay  ballarad  tba  tha 
paitlddai  mad  In  landacapt  ■alBtooanc*  can  poM  •  aarara  haalth  tksaat  to  a 
■^11  nuabar  of  hyparaaaiittva  paopla,  a  aodaratalr  Utb  tknat  ta  pcagaaat 
««k<A,  unborn  chlldran,  and  Infanta,  and  hava  not  baan  adatoately  taatad  Car 
eHroDic  iiaalth  affaeta  to  tlM  abala  papalatlaa  aach  aa  eaaear  and  aall 
■utatlOB. 

RioM  poaatbl*  baaltb  rltka,  ttw  Coonctl  ballaraa,  adaqnatolp  jMtt^ 
iDcroaaad  net]  flea  clou  t-o  cnatoaart  ^  tba  public  ae  tbat  paopla  may  ehaoaa 
to  raducB  thcli  aipoiurc  to  thaaa  ebameala.    Th»  Council  fdt  obllg^    ta  act 
at  t  local  level  bicauaa  tbara  la  m  piovlaloc  In  atata  ot  tadaxal  law  fat 
•uch  public  DoclflcacloD,  and  afforta  la  1986  to  Intcadaea  aach  laglalatlaa  la 
tha  Canaral  Aaaaabl;  of  HarplaBd  fallad. 

A  raeaot  taport  froa  tba  Canoral  iccovnt  otttea  (GlO/KCQKW-97}  atnaslf 
achoaa  tha  cundualona  «f  tha  MonttoaarT  CountT  Coonctl      Xa?  iladlst*  Ma 
that  'tlw  ehroale  haalth  tlaka  at  nonatrlcultural  paatlctdia  ar*  aacartala," 
that  'tha  public  ta  not  told  about  tha  oncartalntlaa  aurrouadtns  ehraaie 
bodch  itaka,'  that  'Ian  e*t*  aod  paat  eootrol  coopanlaa  dala  that  Aa 

paatlcldaa  th*T  ma  aCa  aafa    banJaaa.  «r  DA  approved*  altJiaatfi  *IM 
hallavaa  that  no  paatldda  eaa  ba  cooaldarad  'aafa'. 

Iha  C40  rapott  raeoMinla  that  'tha  Mnfiaaa  atr  «1A  to  t— aHar  rtatbar 
paatldda  labala  ahould  itate  that  EPft  haa  aot  fnUp  aaaaaaad  tba  paaUeUa'a 

ehroale  rtaka,   ...  vhathec   the  public  afaould  ba  aotlflad  abaa  pabUe  placaa 
ara  traatad  with  peatlcldea.  and  vbathar  tha  fadatal  Ifi laraaiBt  abaaU  hava  a 
mla  In  aaanrlBg  that  tba  public  ta  aotUtad.' 

Ab  orianlsatlon  of  iMm  can  nt  poat  coottd  coapaalaa  haa  aballaaaall 
Montiovary  CouotT  ■  I**!  and  a  alallat  lav  In  Prlae*  Baorga'a  CMBt;  la  tka 
II.S.  Uitilct  Court  iB  lalilaor*  (Civil  Action  Xo.  Jm  8»-IU8),  an  tha 
Srounda  chat  tba  Fadaral  Inaacttdda    Flmitdd*.  and  todantlelda  Act  (Fim} 
fraaapta  local  toguUtloo  of  paatlcldaa.     Moiitt<»erT  Couatj  argnaa  tbat  FDU 
la  ddtbatataly  tUent  on  tba  laaoa  af  lecal  p -" '" 
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■*pt«ai  net  tapllsd  ^Ttiptlea,  •■  tb*  Ckllfonla  lutTWW  Oeoit  foaad  In  fhm 
ttandodaa  Ongatj  eu«,  nd  thct  tba  raqnlnamt  tor  ■etltleatlaa  ts  Mt  la  «v 
«•••  rTfTr'*""  alDCa  It  doas  BOt  addrM*  afatt  ftlcld—  as;  ba  aaad,  fey  abo, 
haa,  abaca,  or  lAaa,  but  aaly  caqulzaa  yaUlc  aattea  iriMS  foaUeldai  ar* 
•ppUad. 

FHU  ta  ■«•  bains  dlaeaaaad  a(alA  br  Oangiaaa  ^  an  aaaBtaant  la 
yrapaaad  «Uch  voold  folio*  em  of  tba  OU  capoct  racBMiaJitlon  and  lacmaaa 
tadaral  taqaltaaant*  tor  public  aeclflcatloa  of  laadaeapa  aalntananea 
•ppllcatlflo,  and  aoold  elaclfy  Oaoczaaaloaal  Jataat  a*  tba  naiaptlan  laaoa  by 
•zpraailT  paiMlttlag  atata  aad  local  toatnaaata  tte  fladblllty  to  ba  aoroi 
bat  Mt  loaa  raatdctiva  tbaa  tha  bIbIbm  fodanl  BotUtcatloB  ra^alfiota 
propoaad.     I  attacba  tba  propoaad  laataaga. 

Hia  MoBt|oaaT7  Coimtj  garaiMaBt  haa  aoTkad  bard  for  erar  fooc  paara  to 
paaa  oar  aodaat  and  raaaonabla  Ian.     Ha  aak  fox  yooz  halp  and  oapport  for  Iba 
propoaad  PIFU  a— nd— i»t  attaebad  balaw. 


HUtaa  t.  luM,  Jr. 
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butadi 

r^irTim 

dm*!  Mti 

■  ef  Mont.  Cs. .  FT  ^ 


B7t    Tta  CwmcU  rmlilwi  at  tka  rpqwat  of  tha  CoMty  b*e«Uw 


to  raqulT*  that  i>h«a  a  pwtirMa  la  mptUM  hr 

■  cnatoa  appllutoT,  tha  csatea  applicator 

■uat  ill*  tba  cuatoatT  a  arlttao  ■tataaant 

daacrlblBi  tb*  paatlddai  to  'ba  v*ad  «Bd 

pracautlooi  10  tafcai 

to  taqulTi  ciutoB  appllaataca  ta  foat  al^a  om 

traatad  laaM; 

to  raqultt  ratall  aaUara  of  1— Uaii—  to  *!«• 

buytta  of  paatleldaa  at^l  fot  poottag  M 

to  datlBi  I 
to  laqolT* 


txrUMIIOMi     -  BoUfoM  ladieataa  Mttai  that  ta  a  haaJlag  or  a 
daftnad  tar*. 

-  ppjtrllaliia  ladlcata*  Mttat  aMod  ta  art  at  In  In. 
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Paul  Wolf*.  Pr**id*nt 
yland  Allianc*  for  RssponEiblt  R*(ut* 

of  P*lti£ld«f 


UNITED  STATtS  ROUSE  OP  REPKBSBHTATIVBS 

Mr.  Chairmin.  M*mb*ri  of  th«  Connitttti  My  nam*  !■  Paul  Wolf*. 
I  am  Prtsidtnt  of  Ch*  MASTLAHD  ALLIAICB  POS  SBSPDHSIBLE 
RECULATIOI  DP  PESTICIDIS.  (M. A.R. R.P. ) .  Our  addract  it  P.O.  Sox 
56TT,  Rockvilla,  Maryland,  ZOSSS.  I  an  an  arbori*t,  amployad  by 
Custin  Gardens  Tr»  Sanic*.  Inc.  13711  Travilah  Road,  Sockvill*. 
Maryland.  20890.  1  am  alio  a  cartiflad  paatlcld*  applicator 
lic*nt*d  by  th*  Stat*  of  Maryland. 

M.A.R.B.P  la  an  DrO">t*tion  of  prof *ssional  p*stlctd* 
applicators.  Our  aanborshlp  conalsts  of  Tlrm*  and  indivldBSla 
•ngafad  in  tra*  car*,  lawn  car*<  landicap*  Dialnt*nanc*  and  othari 
involvad  in  th*  plant  car*  prafassioni  Currantly  w*  hava  BO 
mambara.  Baving  boon  Involvad  for  tha  past  four  yoars  with  cho 
dav* 1 opmtnt  of  pasticido  ItfialBtloni  at  both  th*  Btat*  and  local 
laval,  H.A.R.S.P.  Is  in  a  uniqu*  position  to  offar  quallfiod 
input  to  th***  proc**din|«. 

Wa  ar*  particularly  concarnad  with  th*  proliferation  of  pastlcid* 
rafulatlona  pron>ul(at*d   b*low  th*  Stat*  laval.   Ov*r  th*  past 
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•.  th*  town  of  Manch*(t«r.  Maryland  r»quir«t  t«n  days  prior 

cation  of   traatnvant  of  any  property  (rtatar  than  on*  third 

acra.   Each  application  nuit  first  b*  approvad  by  both  the 

and  th*  Town  Council.   Mant|oni*ry  County  pa«l*d  lacitlatiori 

'quirini   comnarcial   pesticide    appl icatori    to   post   *i|n« 

llovtinf  each  pastlcide  treat«ent   of  •   property.   At  the  lame 

me,  the  Villaf*  of  Chevy  Chaie ■   a  nuntcipality   in  Montcomery 

unty,  hai  an  ordlnanea  that  prohibiti  the  placement  of  ci|ni  en 

property.     Prince   Ceorfe'i   County,   adjacent   to  Mant|oiiwry 

lunty.  also  passed  l*fi«latlon  affectinf  p*stieid*  application. 

law  Included  hoiMOwner*  as  well  at  profvstlonal  applicators. 

complicate  matterai   the  Prlnco  Ceorfo's  County  r»|uIatlon 

rqolrad  pre -post ln|   each  property  40  hoar*  prior   to  each 

uaenti   In  addition  to   th«   eonfusinf  local  lavn,  Maryland 

ady  had  an  effoetiv*    State    law  re|a)atlnf  petti  tide 

ICBtort  and  an  active  and  efficient  pattieldo  aoetion  within 

Department  of  A|rlcaltur«> 

om  oor  eiperienca.  hoth  b«ln|  Involvad  in  and  as  obtervars  at 
•tinii  and  hearing*  on  pattlcld*  related  lasnesi  It  It  readily 
■parent  that  arrival  at  a  given  set  of  pesticide  rognlationa 
et  not  always  follow  a  rational  path.  Pertenal  vlewt>  anecdotal 
counts,  anvlronnanta)  FALSI  DATA  AID  VIRIFIASLI  LIES  frequently 
ay  •   large   role   in   the  procott.     It   is  vary  easy  for 
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Leei  =  )ators  to  le  EwaviJ,  for  initante,  when  t>.«  Monteonary 
bounty  Coun-:!!  L*fi£laliv°  Analyst  Tcr  th«  Enviranman'.  statci 
that  thcrt  havt  been  two  verifiable  deathc  in  the  county  due  to 
the  inEccticid*  Diaiinon.  In  ■  private  conversation  follDV>in( 
the  Heirinf  RE  ADMITTED  THAT  RE  MISSPOKE  CDICERIillC  THKSX  DEATHS. 
Tvfo  weeks  later  w<  heard  the  exact  ■une  testimony  afaln  at 
another  public  hearinf.  This  type  of  testimony  by  a  Covnty 
Official  illustrates  the  sensationalism  and  lack  of  sclentiric 
knaw)*4|e  often  aceompanyinf  pesticide  issues. 

We  do  not  believe  that  the  necessary  use  of  pcstlcldas  is  ma«« 
safer  by  the  proliferation  of  laws,  rules  and  reculation*  passed 
on  th*  local  Uvel.  Local  reiulationsi  chan|ln(  from  one  std*  of 
a  road  to  the  other  and  back  a|ain  a  short  distance  fnrthan 
introduce*  an  element  of  confusion.  Pteld  personnel  cross 
jurisdictional  boundaries  many  tine*  on  a  given  day.  Unlforalty 
of  the  law  would  facilitate  csmpllance  and  naka  anrercaattnt  • 
lass  complicated  and  costly  affair. 

To  further  lllustrat*  our  contantion  that  local  ra|Bl«tle«  b«ft«s 
no  useful  pnrposei  It  should  b*  natad  that>  whareas  public  haalth 
and  well  being  supposedly  motivate  tnltiatlen  of  lacal 
regulations,  both  Prlnca  George*  and  Montgomery  Caonty  axelddad 
■averal  larga  groups  of  pesticide  users/applicators  fran  th*lr 
laws.   Princ*  George's   County  excluded  Utility  Coa^antasi  Local 

CovernoMntSi   County   Parks   and  Playground*  and  Golf  Conrsas  If 
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compl  iinca  with  th*  law  wii  '(Krcssivtly  burdcnfont  and 
impractical.-  MontBonory  County  EXCLUDED  HOMEOWHEftS.  TBE  LARGEST 
SIHCLE  CROUP  OF  PESTICIDE  USERS  AHO  ABUSERS. 

Wa  cartainly  do  not  deny  inyont's  ri|ht  to  b*  conctrntd  with 
haalth  and  the  factor*  that  have  a  b*arin(  on  ona'i  w*ll  b*inc> 
»•  ar*  canvincod  that  th*  tru*  naturo  of  th«  LOCAL  laws  ia 
pelltieally  motivatad,   with  Y.ry  littla  ragard  fof  the  haalth  of 


Throufhout  th*  dtvalopntnt  of  th*  lawi  of  tha  two  coantloa  of 
Montsomary  and  Prlnc*  G*orf*'i,  U.A.R.R.P.  and*  It  known  that  w* 
f*lt  th*  propos*d  lawi  war*  tll*(al  according  to  FIFRA.  Oup 
concorna  w*r*  r*lnforc*d  by  ■  l*(a)  opinion  frow  Maryland 
Attornoy  Ganaral  Staphan  Sachs.  Ivan  this  did  not  dat*r  *lth«r 
County  from  onacting  Uglslatlon.  U.A.R.R.P.,  along  with  th* 
Maryland  Past  Contrel  Association,  dacldad  to  turn  to  th*  F*d*ral 
Court!  for  r*ll*f.  In  B*pt*«b*r.  iSBfi.  Jndg*  J.  Fradartck  Hot* 
of  tha  District  Court  of  yarylsndi  rul*d  In  favor  of  U.A.R.R.P. 
■nd.  by  so  delngi  ralnforcod  th*  Padarsl  authority  to  rognlat* 
pasiield*!.   Th*  cas*  la  curr*ntly  en  appaal. 

As  m*inb*r*   of   th*   Industry  arf*et*d  not  only  in  our  buainass 

liv*s  but  also  as  fallow  r*Bid*nts  of  Uaryland.  w*  b*ll***  that 
it  is  in  th*  bast  int*r*ats  of  th*  citls*ns  of  Uaryland.)  or  any 
Othor  Scat*  for  that  mBtt*r)  to  b*  ■*rv*d   by  uniform  laws  ba**d 


..Google 


hard  this  past  I«|litatlv«  ■••sien  with  Anti-Ptstlcld*  Croap*  and 
State  and  Caanty  officials  to  davalop  pcatlcid*  laws  that  would 
b*  btntficial  for  all  tht  citiianry  of  Maryland.  Thtaa  laws  ar* 
rational,  conprohansiva  and.  abov*  all,  UlirOBM  Ovn  TIK  tMTin 
STATE. 

V*  urg*  this  Subcamni tt*<  to  r*coiin«nd  to  Conirass  I«n(u«gt 
adoptlnf  praan^tion  of  local  r*(ulatlon>  prasarvinf  th*  stroni 
and  viabl*  aystaiii  that  ii  rasponaira  to  tha  naads  of  avaryoa*. 

Thank  you  for  yoar  attantlen. 
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iMPCABBBSI 

MARYLAND  PEST  CONTROL  ASSOCIATION 


JUM  15,  1987 


Th«  HoBorabl*  0«oi««  B.  Brotm,  Jr. 

CbalEBin  ^' 

SubcoMilttMft  on  DttpaitBMnt  Opaiatiou, 

Raaaarcb,  aad  Foralgn  ABrlculutut* 

1430  Longwoitta  Houa«  Oftica  Building 

Haablagton,  D.C.  20515 

Attention:  Hilliaa  A,  8tll«>,  Jc. 

DMt  COMKlttM  Haabaca; 

TtM  Hacjland  Paat  Control  Asaoclatlon  bat  b«ra  aakad  to 
oxplain  whr  **•  are  oppoaod  to  political  mbdlTlBiont  baeoBlng 
anotbor  ti«c  of  anttaoiltr  tor  F.I.K.F.A. 

The  Haryland  Poat  Control  Aaaoeiation  ia  a  non-profit 
trade  aaaoeiation  started  in  the  lata  IMO'a  (see  Bxblbtt  A  t  B 
for  additional  inCoimation) ,  Th«  M.P.C.A.  la  alao  a  aoHber  o( 
the  Rational  Put  Control  Aaaoeiation  (R.P.C.A).  Additionally, 
I  have  encloaad  two  R.P.C.A,  raleaaea  eatitled:  1.  'Aaaricana 
have  poaltlve  Image  of  Peat  Control  Operators'  (Sxhibit  C).  2. 
■Profile  of  the  Profeaaional  Peat  Control  ladnatnr* Oxhlbit  D). 
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B«foi«  afid[«SBliig  ouE  aaln  iuu*  oC  political 
■ttbdivlBlona,  tha  (ollowing  four  atatenantB  may  giv«  you  sobs 
inaigbt  Into  our  aaaociatioa. 

1.  into  M.P.C.A  BuppoEts  prafaaaionallBii,  ■ducation, 

rsgiatEation,  cortlElcation,  and  varEiablo  training 
piogtans.  Our  ■aaociation  just  canpl«ted  a  draft 
copT  of  a  nmi  MBploroa  TOilfiabl*  training  Manual, 
which  haa  b««n  tentatively  approvod  by  tb«  Stata  of 
Maryland  Deparbaant  of  Agriculture. 

2.  M.P.C.A.  is  not  opposad  to  pssticide  rlgbt-to-know, 
in  fact  ws  supported  with  anaodnents,  Hsryland's 
19B7  House  Bill  198  which  included  as  a  requicwwnt 
or  pre-notification  of  pertinent  safety  inforBation 
(Exhibit  ■). 

3.  The  N.P.C.A.  Is  concerned  about  the  health  of  our 
neighbor  and  the  health. of  our  employees  therefore, 
we  supported  continued  research.   Furtheraore,  we 
recognize  the  fact  that  aoaa  individuala  nay  be 
highly  aenaitive  to  pesticides.  Therefore,  maybe 
the  Btstes  should  aaintain  a  registry  of  names  and 
addreasea  available  to  all  peaticide  uaera  (i.e. 
atate  or  federal  agencies,  farmers,  lawn  care 
companies,  pest  control  companiea,  coaaumers,  etc.) 

4.  M.P.C.A.  believes  in  education  should  start  In  ouc 
school  system  (see  Exhibit  F) . 
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Out  Btoty  atactad  in  1985  wh«a  HontgoMry  County  ptoposAd 
and  intioducad  Bill  f26-S5.  Thla  Maa  followad  and  chall«iig«a  by 
an  OctiAfti  2B,  1985  lattar  from  Natylaad'B  AttorD«y  Miiaral 
atatlng  that  -it  is  our  opinion  that  Hontgoaeiy  County's 
authority  to  «nact  Bill  126-85  or   coavacabla  psaticid* 
rsgulatlona  ia  prMoptad  by  Cadaral  laM*  (Kxhiblt  S). 

Than  In  aacly  1986,  two  naighboiing  Kaiyland  Couatiaa 
anactad  thait  own  alnilar  but  diffaiant  paatlcida  laglslation. 
Biiafly,  tha  Pcinca  Oaocga'a  County  Otdinanca  (Exhibit  H) 
raquiras  tba  posting  of  aigna  24  houta  ptioc  to  aacb  application 
oC  paatlcida  by  a  custoai  applicator,  and  tha  poating  of  signs 
iBswdlstaly  sCtat  pasticida  application.  Slallaily,  'lanadtataly 
aftat  application,'  tha  tiada  and  ganatal  naatas  of  aach  pasticida 
usad  and  'custoaer  ssfaty  pcacautions  spaclfic  to  any  of  tha 
individual  pastlcidas'  was  to  ba  pcorldad  to  tha  coaauaat. 

Tha  Hoatgoaenr  County  Otdinanca  (Bxbibit  I)  taqulias  a 
custom  applieatot  to  disclosa  ttada  and  ganatal  naaaa  of 
paaticldaa  tdiich  Night  ba  uaad  along  with  'spaclfic  custoaat 
safaty  pracantiona  (oi  aach  pasticida  thst  night  ba  usad'  and 
sftar  application  to  piovlda  tha  ganatic  and  ttada  naaas  of  tha 
pasticidaa  usad  and  a  wtittan  notica  including  *a  list  of  ganatal 
safaty  pracautlona  a  cuatoaMt  should  taka  wban  a  lawn  la 
ttaated.*  Tha  Otdinanca  piovidas  thst  a  'sign  ba  poatad  aftat 
.application.' 

Out  past  conttol  induatty  along  with  tha  Natyland 
Association  Cot  tha  Kasponsibla  Ragulatlon  of  Pasticidaa 
(M.A.B.B.P)  was  BO  attongly  opposad  to  tha  eoncapt  of  countlaa 
and  political  subdivisions  lagulatlng  pasticidaa  that  wa  askad 
for  and  won  innadiata  injunction  talalf  followad  by  a  D.B. 


..Google 


614 


Federal  Court  declalon  In  our  favor.  The  lasue  bM  be«a  appealed 
to  the  Richmond,  VA  Fourth  District  Federal  Court  of  Appeals  and 
HA  anticipate  their  favorable  decialon  shortlr.  (8a«  Bzhiblt  K, 
MeHSpaper  clippings) 

However,  in  order  to  RMlntain  a  functional  coavrebenalve 
regulatory  syatem  for  unlfora  peaticldea  practice!,  which  are  not 
guided  by  inadequate  reaearch,  enotiona,  friends,  favors,  etc., 
can  only  be  naintained  by  Federal  and  State  levels.   Furthermore, 
few  If  any  towns,  cities,  villages,  covmtles,  or  political 
aubdlvisions  have  the  financial  or  technical  wherewithal  to 
provide  necessary  expertise  comparable  with  that  presently 
provided  by  the  Statea  and  Federal  Goveraents. 

For  ezanple,  Just  these  two  Maryland  Counties  regulstions 
created  the  following  probleas: 
I.     Reduced  Credlhllttv! 

Mistrust,  confusion,  fear  and  panic  could  have  been  caused 
by  the  Prince  George'a  County  'Mr.  Tuk'  warning  signs 
(Exhibit  H)  required  to  be  posted  in  your  yard  for  termite 
treatnenta.   Imagine  trying  to  explain  when  a  licensed  pest 
control  company,  using  an  E.P.A.  approved  tarmiticide  {any 
termlticldes)  which  is  applied  below  the  surface  of  the 
ground  around  or  under  your  house  Is  required  for  a  minuiaum 
of  three  daya  to  post  a  *Mr.  Yuk*  warning  sign  or  signs 
clearly  visible  from  all  principle  places  of  access  to  the 
property. 

Under  the  aame  law,  a  mlnumum  three  day  sign  posting  would 
have  been  required  for  all  bees,  wasps  and  borneta 
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trsitarati  patferaad  outtld*  br  tba  howaownat  uia/oc  pMt 
eeattol  coapuiM.    To  ulw  tltld«t  apt*  confnsliig,  ■uy 
pcopaitr  OMwn.  naaigMWiit  ooapuias  and  a  town  witbin  one 
of  thM*  oouatlM  axpEMtaa  thit  Umt  trauM  not  allow  ilgaa 
to  b«  post«a  on  tbfllE  propartlu  and  tixtthmtman  that  thait 
aaaooiattoas  anO/ot  ■onlolpal  oidlnaacaa  ptohibit  aiga 
poatlng, 

Tbalr  ara  Moca  nuaatoua  axaaplaa,   but  obvioualy 
Tarr  littla  EaaMCCh  aeooapaniad  tba  paaaag*  ot^thla  bill: 
PQtantlal   Paiitlrtrt*  m«.f— 

Tba  ttrantr  fout   (24)   hout  ptappating  of  aigas  could  laad 
to  pptantial  ■lasppllcatlon  of  putlcida. 
KllBplai    A  ttM  aprarlag  eoapany  tbat  la  apraring  (ot 
OrPiy  lloth  control  haa  a  ralatlTalr  ahoit  patlod  of  tiM  In 
wblch  to  ptoparlr  apply  peaticidoa.     Tha  wind,   t^varatura, 
tain,  ate.,  say  atCact  ttwir  applioation,  hoNnat 
ptapQating  ot  algna  rawwaa  flaaibilltr  and  mmr  tocea  n 
oparatot  to  ttut  at  laas  than  ideal  coaditiona. 

■       RaJuciU  TralfUny 

in  out  Bitnation  botb  countiM  taqnitad  diefataat  typaa  of 
algna  and  diftatant  iBfietaatioa.  Tbua  a  local  faahlngten, 

D.C.  paatlclda  tachnician  Mould  bava  to  know  whata  tba  atata 
and  town  tmundatiaa  atoppad  and  ataitad.  Suraly,  tbla 
tachnician  abould  ba  atudylng  tha  aafa  uaa  ot  paaticidaa 
Inataad  of  atudylng  countiaa,  cltiaa,  towna,  »lUagaa.  ate. 
boundary  linaa.   It  ^^ry  county,  town.  ate.  pa.aad  .i»ii,r 
but  .lightly  ditfat«.t  lagi.lation  bow  could  anyon.  da.l 
with  it? 
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IT.         toatrlettny  TyiKlo! 

le  Binllar  laws  w*te  paasad  la  nuaMroua  couatlaa, 
corpoiatioas  nay  dacid*  not  to  opeiata  undai  auch 
govarnaantal  conatralnta.  Tbua  raatrictlng  conp«tltlon;  as 
well  as  potentlallr  reatrictlng  Inter-atato  and  latta-atate 
conneice . 
V.     Incraaaad  grrora  ■nd  ErmmMn: 

TDo  hocrandous  taak  of  tracking  numaroua  county  lawa 
constantly  changing  itould  aurely  taault  in  nor«  axpenae 
pluB  more  errors  and  onuissiona.  Thus  defeating  any 
overall  camprehensive  regulatory  policies. 
In  Biumarr,  if  city,  county,  town,  village,  political 
Bobdivisioo,  etc.,  have  a  special  paaticlde  concern  then  our 
Democratic  syaten  providea  the  ability  for  the  local  legislator 
to  work  with  the  State  and  Federal  Oovernments.  This  process  is 
clearly  evident  by  the  recent  1987  paasage  of  Maryland  House  Bill 
198  (Exhibit  B)  which  brought  together  the  Maryland  Department  of 
Agriculture,  local  county  officials,  Maryland  Pest  Control 
Association,  Karyland  Aasociatlon  for  the  ReaponBlble  Regulation 
of  Peatlcidea,  and  muaeroua  anti-peaticide  groupa.  Consequently, 
Maryland  has  maintained  functional  unifora  state-wide 
comprehensive  pesticde  policies  within  the  framework  of 
F.l.B.F.A.  for  the  aafe  use  and  distribution  of  pesticides.  This 
spirit  Of  cooperation  is  also  exhibited  by  Maryland  Governor 
Schaefer-a  proclamation  declaring  June  Hatlonal  Pest  Control 


Month.  (Bxhiblt  J) 
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If  you  oi  aDfone  have  any  additional  queatlona>   pleaae  do 
not  hMltat*  to  contact  ■•  (301-661-7911). 
KespttctfullT  autailttod, 

Ctalg  J.   Stcobal 
Piealdwit  H.P.C.A. 

CJS;   Rd>/0085S 
Encloaurea 
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TESTIMONY   OP  CLIFF  G.    McCREEDY 
MANAGER,    STATE  GOVEHNMENT  AFFAIRS 
NATIONAL   PEST  CONTROL   ASSOCIATION 


My  name   1*  Cliff  G.   HcCreedy.      I   am  tha  Manager   for  Stata 
Government   Affairs   for   the   National  Feat   Control  Aaaoclation 
(NPCA),    the   national  nonprofit   aaBOclation  of   atructural  pest 
control  companies   in   tha  Unitad   Stata*.      The   aaBociation'a 
principal   goal   is   to  promote   safe  and  effective  past  control 
through  raaeorch,    applicator  training,   and  public  education. 

On  behalf  of   the  NPCA'b  more   than   2,400  member  con^anles,    I 
thank  the  Subcommittee   for   this  opportunity  to  praaent   our  viaw* 
on  a  proposed  amendment   to   FIFRA  which  would  authorize  political 
Bubdivisiona   to  adopt   local  rules   on  pestlcido   uaa  notification. 


Mr.   Chairman  and  mambar*  of   tha  Subcommittee,   NPCA  has   tastifisd 
before  Congress  on  this  subject  many  timas.     You  probably  know 
that  wa  do  support  strong,   uniform  pesticide  use  regulation  at 
the  state   level.      We  do  not   support   granting  pesticide  regulatory 
authority  to   local  governments. 

Local  HotlficatiOD  Rulaa  Mould  Disrupt   Pest  Coatrol  Sarvicss 
According  to   the  U.S.   Census  Bureau   1986  Statistical  Abstract, 
there  are  40,000  political  •ubdiviston*  in  tha  United  states 
and  a  total  of   80,000   local  government  entities   if  school, 
housing,    and  other  districts  are   included. 


I   typically  work   in  many  differant   local 
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juriadictions   In  tha  daily  course  of  operationa.      Obviously, 
if   thsse  jurisdictiona  vera  authorized   to  adopt   their  own 
notification  culas,  past  control  companiaa  could  be  required 
to  comply  with  nuuiy  different,   potentially  conflicting  standarda. 
The  confusion,   aa  well  aa  the  coat   and  operational  disruptions 
to  our  mainbars,   would  seriously  detract   from  our  ability  to 
provide  a  service  which   is   neceaaary  to  protect  public  health. 

For  example,    in  tha  Maahtngton,   D.C.  metropolitan  area,   peat 
control  operatora  would  be   aubject   to  the  notification  ordinances 
of  counties,    auch  aa   Fairfax,    Arlington,   Hontgomery  and  Prince 
George's,    in  addition  to  the  ordinances  of  numerous 
■minicipalitiea.     Let  ua  say  that  a  past  control  operatoc'a 
aervice  route  takea  blm  to  homea  near  the  Balley'a  Croaaroada 
area   in  Virginia,   where   Fairfax  City,   Arlington  County  and 
Fairfax  County  intersect.      In  crossing  this  small  geographic 
area,   he  would  be  subject   to  the   separate   laws  of  three 
jurladictions. 

Because  pesticide  notification  could  take  many  different   forms, 
thifl  peat   control  operator  could  be  confronted  with  a  situation 
where   a  practice   required  by  one   juriadiction  would   not   satisfy 
the  requirements  of  another.      Forms  of  notification   could   Include 
posting  of  property  or  direct   notification  of   individuals,   before 
and/or  after   tha  peaticide   is  applied.      (The   industry 
representatives   from  Maryland  on   this  panel  can  attest   to 
differences  between   the  prior  notification   ordinance   adopted 
-    2    - 
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by  Frinc«  G«arga'»  County  and  th«  past   notification  ordinanc* 
adopted  by  neighboring  Kontgooiery  County.)      Tba  contanta  of  tlM 
notice   could  vary.      Localities   could  alao  sat   thair  own 
requirements  for  whara  to  poat,    what    kind  of  aign  to  poat,   and 
how  long  to  post.      Each  form  of  notification  would  present 
special  pcoblenis   to  peat   control  operators  and  their  cuatonwra. 


State  ftogulatory  Anthoritiaa  Can  Jtddraaa  Local  CoDcama 
Howevar,    sines  NPCA  has  been   asked  to  address  the   issue  of   local 
level  regulations,    I   will  devote  my  remarks   to  iritether  local 
regulation  is  nacasaary  as  a  matter  of  public  policy.     Na  ballave 


He   do  not    oppose  the   involvemenc   of   local  officials  in  mattara 
pertaining  to  peaticida  uae,    but    it   ta  unnacassory  to  grant 
regulatory  authority  to  political  subdiviaiona.      The   lack  of 
local  authority  does  not   preclude   local  officiala   fron  requesting 
aasiatance  from  the  state  pesticide  regulatory  officiala.      Ha 
believe   that   the  etata  agencies  hava  the  authority  and  tachnlcal 
expertise  to  investigata  and  address  local  c 


Many  State*  How*  Optad  For  Statawlda  Dnlforalty 
He  also  do  not  oppose  the  states'  prerogative  to  decide  » 
pesticide  authority  should  be  delegated  to  local  authoritlaa. 
In  fact,  several  atataa  have  passed  legislation  to  preempt,  or 
disallow,    local  pasticlda  rulas.      In   19S4,   California  passed 
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Assembly  Bill   2635,   which  esiablishea   Btat«wid«  uniformity   In 
pesticide    regulation   and   preempts    local    pesticide    lows.       In    1986, 
Nest  Virginia  passed  House   Bill   1830,    which  prohibits   local 
pesticide    use   rules.      The    Florida   Post    Control   Act    preempts    city 
and   county  ordinances   which  differ   from  the  oct .      Pennsylvania 
passed   S.B.    144S   last   year  to  establish   statewide  uniformity 
in   pesticide   regulation.      He  believe   the  Congress  ought   to 
recognize   the  many  states  which  have  determined  through   state 
legislation  and  advisory  opinions    issued   by   state  attorneys 
general,    that    local  pesticide  rules  are   not   In   the  best   interests 
of   the   state. 

Finally.    I  would  like   to  bring  the   Subcoicniittee's  attention  to 
a  policy  adopted  by  the  National   Association  of  State   Departments 
of  Agriculture   in   1984,   and   I   ask  your   consent,   Kr.   Chairman, 
to  submit  this  document  tor  the  record.     This  policy  strongly 
supports   the   state-federal   regulation   of   pesticides,   and  holds 
that    local  regulations   threaten   the   state-federal  relationship 
in   this  area.      NASDA  represents   the  cumulative  expertise  of   state 
lead   pesticide    agencies.       NPCA   supports    the   position   Of   NASDA 


Conclusion 

In  conclusion,    NPCA  opposes   the   amendment   to  authorize  political 
subdivisions   to  establish  posticido  notification  rules.      We 
believe   this  change  to   FIFRA  would   interfere  with  the   pest 
control   industry's   ability  to  provide  necessory  and  timely  pest 
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control  s«rvlc«a.      He    turthar  b«ll*v«  that   such  action  would 
IM  unnacoBsazy  in  viav  of  axiating  atata-tadaral  regulation  of 
paatieida  uaa.      Recant   etata  daclalona  aupport   thla  viaw. 

Again,    I   thank  the  Subccoraittea   for  this  opportunity  to  praaant 
^   the   National   Peat   Control  Aaaoclation. 
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Professional  Lawn  Care  Association  of  America 

I.-.-1  luhnun  l^.-«v  KuMi  N.[.  •  Suik'  H-llO  •  Mvklu,  Ccorlil  3COU  ■  40*-Sn-U» 


-1^^ 


Jw  r.  WUkluoii,  n>.D.,  PnaUnt 


Goad  Bunl^.     M7  b^  la  J^h  VUklHoa.     I  teU  a 
rta.ll.   1b  atnno^  tTtm  Wleliliw  >Mta  VnlTsntcr.     !'«■ 
pravlDoalT  baaa  >b  laaiaUBt  Teataaaa  >c  (Alo  ICat*  VatvaraltT, 

•Bd  Mraetar  of  iBUBTch  foi  -r-T Onp-.  nil^iia.  OUb. 

I'b  eurmtlT  Tlea  rrMUaal/Caosral  NiMaar  o(  OU  Po«  Lmm 
Cwa.  I.  ProvldaBca,  U.     OU  m  MTrteaa  o«m  M,0W 
n«UntIsl  sad  eciaireUl  Ijmb  car*  mill— !■   ll>T«intnwr 
■mi  btluid.     I  aln  pruaBtly  wn  ■•  trmUmt  Bf  A* 
FrofBiBlaBBl  Lnn  Cara  AaaocIaUaa  of  «Birlei.     ?LCU  kaa 
STBT  1000  BiabaT  rifaiilii,  •arviclat  ovac  4  -^IM—  lH«8 
CllTSwtbDUt   Um  DS. 

I'd  ia»  to  addraaa  thraa  laaaai  vlth  roai 

-  fadaial  and  atat*  iiim  imbiiI   pra^ttaB  of  laoal 


-  praaatlf  Icatloa  of  paattelda  acyUeaCtaaat 

-  poallos  of  paatlelda  afpllBacloo*. 


In  Ilia  «at  BaJorlCT  of  caaaa,   leeal  iiiiiiiMaiiii  ia  bm 
kara  eha  aclancllle  aipartlM  aaeaaaaiy  to  daal  vttli  paattsUa 
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enparclie,  Tcquicad  to  mak*  aeund  daclalan*  on  pastleldu,   la  (ound  only  at  tha 
alaca  and  r«d«ral  govanmnt  l«vtl.     In  addition,  local  gavarawiiu  gcnarallr 
vould   lack  CDforceaent  capability. 

Noat  pesclcldc  ngulatloD  propoaad  In  Che  put  has  aintlwl  out  p[o(*atlonil 
■ppllcacora.     Thla  la  done  prlHrlly  baeauaa  ragulatlon  of  tha  do-lc-youcaalfec 
would  be  vai7  unpapular.     Yai  It'a  aacliutad  chat  5t  Blllloa  do-lc-youraalfcca 
care  for  (hair  lamu  and  landscape,  applying  tbo  laaa  putlcldoa  •■  prcfualooata. 
ApproilBitoly  only  8  mlllloD  hoiKowura  uaa  profaaalonal  Iwn  can  aorvlcaa.     Why 
ahould  [he  pcofosalonal  appllcacoi  be  alocled  out  uhaa  dearly  such  Bre  pwclclda 
la  uaed  by  cha  do-lc-younelfecT     Addiclooally,   Che  unregulacad  do-it-yaulaelfac 
la  far  Bara  likely  Co  BlBUBe,  oveniac,  oc  abuaa  peatlcldaa  Chan  tha  prolaaalooal. 

There  sre  over  BO, 000  local  govenaanta  la  tha  U.S.     Pcofoaaiaaal  appllcatoca 

This  would  ba  a  traaeKloua  burden,  pectlculacly  on  snail  buslnaasns,  driving 
their  coats  up  subs cant tally. 

II. 

s  and/ac  oaighbora  prior  ce  lam  car*  applteaclons 
c  sovoro  problsns  for  lawn  care  ca^anlss.     It'a 
y  50  ■lllloB  lawn  cars  appllcatlooa  ace  nada 
pTOblsH  or  IncidaDCB.     In  addition,  tha  lawn 
care  applicator  would  find  It  very  difficult  to  pinpoint  tlaa  of  tha  application. 
For  eianple,   changea  la  uaachar,   truck  btaaUcnms,  and  mploya*  lllnaaa  all 
Intetfere  with  achaduled  applications.     Kould  pwipls  need  to  ba  lanotKladl 
EMrgancy  or  strvlce  call  applicatlona  could  nat  b«  don*  oa  a  tlaaly  baala. 
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Fuithar  coBcaru  iDvolve  ■ubauatl'l  llabllltlM  foe  tb*  applleator 
(nhat  happcu  11  »n—na«  elalu  Ihcy  mt*  oat  nattdadt),  aot  tb*  coat  of 
Mtlflcatton,  •■•la  pultlog  ceniUatabla  ■ttaln*  oa  •aall  bu«l— •»• .    Tha 
lotlallu  at  ptanotiflcailon  (Ball  v>.  pbona  ra.  In  pacaon)  praaasta  awirhar 
dlaanalon  to  tlw  !■•«•  vhleh  no  on*  haa  •atlafaetorlly  workad  out. 

TLCAA  baUsoca  that  Haaaschuaatta  and  U»da  laland  bava  proailtatad 
BotiricatlDB  ratulaciana  uhldi  an  •uffUlaat  fna  ■  ri|lit-ta-ku«  ataadpoinc, 
jrat  not  ovaily  burdaBaoa*  for  tha  appllMIOT.     Caataaara  and/at  aaliJibara  haira 
tha  Tight  to  catoaat  pTaaatlfleatloD  of  applleaclsoa.    Thia  eaa  b*  dooa  br 
pbao*.     If  aoHoaa  cumot  ha  raachad  prior  Co  tha  appllcatloB,  •  apaelal  nota 
la  Imit  at  tha  hoaa  (cuatoaar  agd/ar  nal^tbar)  that  aa  appllcatlan  baa  baaa 
■ada. 

Ihla  aratH,  tbua  tat,  la  MTklat  floa,  oalf  a  faa  cuatoHta  (laaa  Chan  S» 
aad  fat  fawac  oalthboca  havlaa  raquaatad  pnnattf  Icatlan.  It  doaaa't  -^du  aanaa 
to  aotl(]P  all  euatOMra  asd/sr  Mlthhaca  tAaa  »o  fan  aaaa  ta  Hast  It. 

WUa  PLCjU  faala  tha  lu  aat  >I  ratulalloaa  at*  wrkabla.  It  acra^lj  objacta 
ta  tha  aaclualoo  |inB  ta  tha  do-lt-youraalfar.     Dalai  tha  aaaa  pmdacta  aa  tb* 
profaaaloaal,  ha  haa  no  ebli(atlon  ta  praoatlfy  a  aalthbo^ 


III.     roatlat  of  Traatad  Araaa 

At  tha  praaaat  llM.  lava  cata  appllcatoca  In  KA  aad  II  auat  poat  algM 
at  polBCa  of  antiy  oats  laim*  follawlng  appllcatlaa.     Uhila  *atT  f«w  prablaaa 
had  eccucrad  dua  to  lam  eat*  appllcatloaa,  acata  raiidateca  fait  It  aaa 
ptlaatll]i  a  Tliht-to-koaii  laiua. 

Oibar  thas  esata,  lam  cara  co^Molaa  ha**  axparlaaead  anly  a  tan  pnMaaa 
vltb  poatlBc  aa  It  lac  ba  doaa  In  lU  a^  U.     It  la  elaar,  haaaiar.   Cbat  famt 
Eoaawaia  hacoaa  avcrlj  anloua  vhan  thaj  aaa  tha  (l|oa,  drlnlaa  this  bad  ta 
dB-it-reutaalf  lam  cata.     Dolat-lt-thHaalvaa  appaara  to  tbaa  ta  ba  aafar,  •«• 
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chougb  they  lua  th>  Hm*  ptoducls  aa  profualoula  and  moat  apply  tbam  tfaaaaalvaa. 

Several  aapaclt  of  pDttlng,   ■•  tc  la  aiwatliiaa  propeud,   wnild  Iw  nacasaacy 
or  craata  aavara  problaH   foe  tha  appllealor: 

-  prapeitlBt   (l.a.  al^a  psatad  2-3  day*  ahud  at  tlmmi.   •  coat  muU  ba 
trUHodoua,   acbadulloc  dua  Co  mattaar,   lllnaaa  and  truck  problaaa,  muld 
b*  Upoaitbl*.     Many  altna  muld  ba  puUad  out  afcac  tba  prapoatlng  but 
befora  tha  appllcaitoB,   aapaclally  by  chlUr«n.     Kould  Ih*  applicator 
have  ta  rcpoat?     tba  aasa   thiol  could  ba  acco^llahad  by  prCnotlflcatlon 
on  an  aa  faouaatad  baala; 

-  aandatory  aitna  evaiy  IS  10  SO'   -  Ihla  la  oanotaaaary.  particularly  alnc* 
■any  loint*  have  vary  llmttad  accaaa.     Poatlag  at  conaplcuoua  polnta  of 
an  try  abould  ba  aatlafactoryi 

-  larje  algna  -  Itt  aad  U  roqolra  4"  s  V  alcoa.     Iqrthliit  lar|*T  uould 
cauaa  too  aich  llttar  and  bo  too  coatljr  and  barrdooaoaa. 

PLCAA  would  object  (tronaly  to  tha  profaaalooal  applicator  bolnt  aloilad 
out.   and  tba  do-it-youraellor  b«la(  •■eludod  [roB  alcn  poatlog.     If  potting  la 
a  tl|ht-ta-luuH  laaue.  aKpoclolly  tor  oalthboca  and  hla  chtldron  1  paU,  hov 
can  the  d»-lt-youraalfer  peaalblc  by  auludad  alaea  tha  aaM  piDdvcta  are  bains 
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NATIONAL  ARBORIST  ASSOCIATION,  MC. 
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NATIONAL  AnORIST  ASSOCIATION.  INC. 


I  ths  UH  of   poclcldai 


■utftelHt   fuE 


..Google 


House  of  Delegates 


Ihe  BoBiable  Oecrge  B.  BcoMi,  Jr. 

Siijccmiltue  en  Department  Cperatlm, 

Researdi.  ard  Fai«l^  Hgrlculture 
1430  LcngxDrth  Base  OCfloe  Bldg. 
HBshln^tcn,  D.  C.     30515 
XTKi     HlIluDi  k.  Stiles,  Jt. 


I  regret  that  I  Ms  inahle  to  ottsnd  your  beaiing  ragardtpg 
peaticide  applicaticn  B«  gcNomid  ty  F.I.F.R.A.  aid  as  it  iBlates 
to  local  gcnem^nt.  Ii^  state  ixanilttee  (Onstltutlcnol  and 
AdnliuBtrati^e  Ia>  Ccnnlttae)  had  a  Eceviously  Bdieduled  aeealcn 
in  the  field  regarding  to  legislBtioa  that  id.ll  be  cnning  before 
us  in  the  19BB  Senaicn  en  that  itate. 

As  a  representative  at  Filnce  George's  Oswity,  Mcyland,  I 
he^c  heoi  ^ciy  acti^^  in  wccldng  viQi  the  local  gorarnnait  In 
devising  regulaticns  governing  the  opplicaticai  cf  [BseicLdes.  I 
an  particularly  Interested  In  the  subject  of  pne-notlficaticn 
tjecauae  of  conBtituentB  vtiQ  are  dtadcBlly  setaitive  and  have  tad 


It  haa  been  stated  Deny  tines  that  la 
closest  to  the  pecple  they  serve.  Keefdiq  this  in  mind,  it  taould 
seon  to  me  that  ttie  fiederal  regulaticns  diould  be  deeicrwd  to 
pemit  local  jurisdictiois  to  aiact  more  stringent  regulaticns  as 
1019  as  th^  at  least  oeet  ttie  ndninnie  federal  strndards.  tt>re 
uitan  areas  need  tic^iter  restrict  icms  because  at  the  density  o£ 
p:(iulation.  in  Harylandi  Frin:«  George's  an3  ttxitgoMxy  Oantiee 
enacted  local  legislation  that  wuld  hai«  required  [nre- 
notificaticn  as  hell  as  [oet-notif icnticn .  As  you  iniy  knew  theae 
laws  were  cverturoed  in  the  fedecal  courts  hasod  en  Frcannt 
federal  regulaticns*  Evpsi  trying  to  deal  ntii  this  [zrihlQii  en 
the  state  le\?l,  my  mrE  cf  the  naral  juriadictims  in  our 
state  do  not  see  the  need. 


,y  Google 


1  wxk  MHtma,  it  1>  iivsatiM  Uift  looal 
gonnamta  bi  pMMLttaJ  to  haiv  ■>•  atziiqait  zagulatlciM  tlun 
those  ptwlded  ty  tto  fSdBnl  ngulatlos. 

I  haw  mclond  a  oci|v  c<  tamtimair  givma  iv  lOilial  B.  B. 
ZuMdt,  A.dtatlnd]  bafcES  tte  terijcnital  Ikttan  CWdtf 
in    JuniiiaLtB    dudng    Uv  19ST  awstcn.      Ha  baa    ai— iUrt    wtl 


NLUlaa  C.  BnnD 
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THE  PFUNCE  GEORGE'S  COUNTY  GOVERNME^^T 

(301)  952J8S7 


Tha  Honorable  George  B.  Browni 
Chairaan 


Subcsaalttaa  on  DeparCaent  Operational 

Reaearchi  and  Foreign  Agrlcultuee 
1430  Longworth  Offle*  Building 
Haahlngtort,  D.C.    20515 

Dear  Chalrnan  Brown: 

I  aa  asking  Chat  this  lattac  be  entered  tnco  the  connltCee 
record  In  the  hearing  of  June  16  regarding  pesticide 
laglalatlon.   I  aa  unable  to  attend  the  deliberations  but  want 
CO  foraallr  expreae  the  poaltion  that  there  ahould  be  no  federal 
or  atate  Intarvanclon  in  local  enactaenc  and  enforceeent  of 

Local  leglaletlon  haa  generally  been  Halted  to  public 
notification  that  property  (eitbar  In  public  or  private 
ownerahlp}  haa  received  or  will  receive  peatlctda  application. 
The  lapetus  behind  local  lawa  of  thla  type  la  a  public  right-to- 
know.   Ha  are  not  aeaktnq  to  Impinge  on  the  rlghta  of  atate  or 
federal  agencies  to  continue  varioua  Insect  or  weed  control 
prograas.   Nor  are  ue  atceaptlng  to  interfere  with  a  decialon  by 
an  individual  property  owner  a*  to  whether  or  not  It  la 
appropriate  to  use  pesticides  on  hla  own  property. 

Rather,  local  legislation  which  la  protective  by  intent  is 
Berely  designed  to  ensure  that  healthi  aafety  and  welfare  of 
thoaa  who  would  suffer  froa  the  ill  effects  of  such  chealcals  tf 
they  were  to  cone  into  contact  with  a  particular  agent. 

Thaae  aaterlals  are  toiic  by  nature  and  Inherently 
dangerous.   Mhlle  daaage  is  generally  proportional  on  the  saount 
of  exposure!  soma  individuals  are  aanaltlve  to  even  alnute 
aaounts.   The  property  owner  uho  chooeea  to  have  his  land 
treated  has  advance  notification  and  aay  chooae  to  leave. 
Othera  should  have  the  ability  to  do  likewise. 


County  Administration  Bulldng  —  Upper  Mariboro,  Morj^nd  20772 
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Local  loglalatlon  daalgnad  to  proEacE  tha  haalth  of  county 
raaldanca  la  Intiarantly  Eha  right  of  local  laglalacoca,   Pad«r«l 
and  ataCa  laglalation  which  would  sttonpt  to  do  otharvla* 
abrldgaa  tha  rola  of  county  ofticlala  to  guard  th*  h«alth> 
aafacy  and  walfara  of  lea  cttltana. 

juciadlcclona  tha 
laglalation. 


*^^-^raBlIt  P.  cSSJfS"^ 
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AMERICAN  SOD  PRODUCERS  ASSOCLATION 


Thi  Hawrilile  6eorge  Anwri 

Chaimn    SuDcnalttH  on  Dtptrtawit  Op«r«tlan* 

and  Foreign  Agriculture 
2256  Riybum  N.O.B. 
Utthlngtoi.  D.C.  20515 

Dear  Representative  Snwn: 


authority 

regarding  1 
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lepreiwitati™  Broun 
June  22,   1987 


M  uouia  alsk  isk  you  to  think  firough  the  toglcil  tequance  of  avMti  that 
would  transpire,  should  local  Jurisdiction  ever  be  granted  on  this  queitlon. 
First,  there  inutd  be  the  pronulgitlon  of  regulations  that  «DuId  br  their 
enlstence  require  scnetMng  be  tJone.     Let      ^ssme  X'       ' 


!l  or  the  local 
I  treated  altn  pesticide 
in  of  sone  type?    w-  ■-'  -  - 


,  ChrlsUHS  trees,  ■ 


What  MHild  define  ■  local  Jurisdiction?    Uovld  a  far*  locitad  aany  Mlei 
axair  frm  any  Incorporated  city  be  under  tM  jurisdiction  of  the  comaiity 
It  basically  services?      Would  open  fara  land  ever  con  under  the  Jurlid'-" 
-'  -   '  — ' '■       -r  could  It  eve  under  the  Jurlsd-" "  -— -• 


authorities? 

So  many  questions  are  raised  by  this  prosoect,  yet.  !'■  ungwir 
souns  and  solid  reainnlng  in  its  favor  unat  is  being  gained 
already  have  frcai  federal  or  state  Jurisdiction? 


ultlple 


s  self-appointed  'protectionists*  vho  are  calling 

■56  measures  nould  b«  the  lnillvidL.alsi.tio  -ould 
he  Hjuagniire  of    Deal  Jurisdictional  red  tape  that 
stgnent  of  >i>erlca's  fara  conwnlty  to  become  bankrupt? 
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Chesapeake  Bay  Foimdation 


JOD*  23,  1W7 


TZMTi 


"^W 


Hw  Bcncnbl*  Oaocga  E.  Bioib,  3c.,  Q» 


Wiiltlnrjtfii.  D^.     20519 


(nBrtmlty  to  pcovld*  toe  tla  racocd  oar  tbootfiti 
r*gudlng  local  [•golMocr  atthortty  o**r  pastlcUtt  ua*. 
M  klao  irlah  to  tbnfe  ]fmi  fK  afflnatlvaly  n^xndlng  to 
He.  Staiy  Bf^vr'a  "~-^t  itioDt  tbt>  iaaua  ty  pniTldlng  ■ 


tlia  via*  uaa  of  om  of  ode  natlm  'a  acat  [voAictlia  aid 
pciaid  nituial  roouioaa.  tba  Qi«aif«ifc«  Biy.    CST  la  ■ 
nglaial  isgmJntlon  dtb  oCftcw  in  Nuylaod, 
FanairlvMila  ■nd  Vliglnl«  wO  aoc*  tbv  4S,(KM  octlva 


aid  Ita  l^Kt  <B  toy  wtK  fnUty  (nd  11 
Ln^taidliig.    Acting  m  our  coicaDia,  m  Im*  aougtat  to 
adoota  Om  pUic  en  ttaa  hamda  oC  pMtlcUla  am,  jajmit* 
•Itaniati**  latboda  of  ptat  oontiol,  aid  agouimo 
iHimibla  i|iinii«a*i1  ragnlatloa  of  jaaticldc  uaa.    n* 
lam  of  local  ragolatocy  antlncity  dlnctly  affacta  oic 
•fforu  to  ***TT»-t  tlia  Euhll£  Miout  |i^T  Ir  liTa  uaa  avS  Ita 
l^iactai  m  Mil  m  oui  ifforti  both  to  dliactly  aid 
Indlnctly  (tbnngb  ni^iillj  ocjmlilnii  aid  acttvl^ 
partle^ata  in  tba  jiiiniiawil  il  ngalatccr  pcocaaa. 

Iba  iaaua  of  local  wttnclty  one  laaticlda  uaa, 
■facially  o^HicIal  iivllcatlai  of  ni-agrlailtural 
piaticldn,  ia  a  mttar  of  vaclal  ccacani  in  Naiylaod. 


,y  Google 


Jul*  a,  1M7 


TVD  loctl  JuiixilctlanB  cacsciUf  Hiactsd  lagjslaElcn  HidBClng  posting  ana 
dlBcloBuie  tor  cc^EcicIal  iffiUcatlana  of  mn-agi  Icultucal  pcBtlcldB. 
IfcUa  the  lew  differed  siantat,  both  asre  auoccufully  cballcagaa  in 
----- ildlBtrlct  rauic  hyct^rclal  inCereota  (bk  Ijig  the  piollf orstieo  o* 

■ 1  local  le^ulatiaiB.    /a  appeal  «a  taksi,  and,  Auing  Its 

vavBajy,  che  KaryltRj  leqlslaCiue  enocted  Its  ok,  atatewlde  pasttog  and 
dlBCloeure  In,  effectlwly  mating  the  Uaue  of  local  authority, 
nisisaftei,  tlia  0,3.  Court  of  J^ppegla  foe  tli»  Fourth  Circuit,  In  a  ebc 
QULltt  cplnlm,  affinied  Che  lower  court. 

Qm  net  eefiult  of  these  evtnta  nas  to  put  in  place  unifocK 
atMa  Im  bImIUi  to  that  souqtaC  by  local  authorities.  AC  the  swe  tl^, 
hnever.  the  federal  hhwoIb  court  has  barred  local  JurlKilcttcnB  fro* 
exercising  their  LihereiC  police  [iwrB  in  the  future  to  protect  the  pAlic 
laalth  md  nelfare  by  regolating  pesticides.  Ttus.  "ihlle  local  aetlvl^ 
Initiated  state  level  refom  in  this  case,  pesticide  tefom  thioi^h  local 
Initiative  in  the  future  la  afceraitly  foreclosed. 

Witboit  veaklng  to  the  Berltiottbe  oourt'a  <TlBiai.  C3P 
bdlens  that  the  resulting  situation  of  federal  pcecqitian  of  local 
autlnrlty  to  require  poatlng  and  disclosure  for  coiErcial  pesticide 
^iplicatlaiB,  in  the  iljsence  of  any  ctsiarable  federal  pcotecticn,  la  «i 

unacc^itflble  altuatlcn.  and  ccntrary  to  the  intent  of  Ccf^tess  wider  the 
Federal  Ineactlclde,  Fungicide  and  Hudentlcide  Bet  (FirSM  .    Also,  lAllc  m 
ceco^ize  that  unlfomilty  in  regulatioo  la  often  advantegecuBi 
local  gonrmaits'  interests  in  public  health  an]  cltixeis'  ll 
cutwigh  unteallied  f  earE  of  regulatory  excess . 


ilXMSS  to  citiuns'  ooKsno  <n  Unl  Issuet 

1.     m  OM  view,   local 

•nt  la  often  the  met  re^«isi™  focu-  for  cl 

Bste  grievances      Hte  bellE^vc  that  Ui  intecpcet 

ation  of  ran*  tl»t 

ii^ortant  cceponcnt  of  self-^overrsi 
Cnce  a^ln,  thsnk  ytu  for  ttB  qymunlQr  ti 
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If    THE  PRINCE  GEORGE'S  COUNTY  GOVERNMENT 

Wj  (301}  952-4131 


Jan*  18i   1967 


Th*  HonorabI*  Saorg*  E.  Browni  Ji 
Chaicaaili  SnbcoBBitCaa  on  Dapartaanc 
OpaEatlonai  Raaaarch/  and  Focalgn  Agrli 
CoomitCiae  on  Hgclcultura 
U.S.  Bouaa  of  Rapraaantativas 
Mashington,  D.C.  2051S 

Ra:   E 


Attantion:   Nilllaa  A.  Stilaa.  Jr. 

Daar  Congraaaaan  Brown : 

Ha  undaratand  that  youc  aubcouictaa  la  conaldattng 
aBandmanta  to  tha  Fadaral  Insacticldai  Fungicidal  and 
Rodantlcida  Act  (FIFRA)i  and  that  you  will  addraas  a  nuabar 
of  laauasi  including  tha  affact  of  fadaral  laglalatlon  on 
tha  authority  of  local  govacnaanta  ovar  paaticlda  aala  and 

Aa  you  aay  knowi  aany  local  govarnnanta  tiava  anactad 
to  raqulra  public  notlca  and  conauaar  diacloaurai  at 
:iaa  paaticldaa  ara  sold  and  appliad  by  coaaarcial  or 
prlvata  applicatora.   In  Dacaabar  1965i  Frinc*  Gaorga'a 
County,  Maryland,  adoptad  auch  laglalatlon,  affactlva  March 
to  raqulra  public  poating  prior  to  tha  application  of 
paaticldaa  and  to  raquira  diacloaura  to  conauaacs  at  tha 
'  'na  of  aala  of  tha  contanta  of  paaticldaa  and  cartain  othac 
nforeatlon. 

Hb  in  Princa  Gaocga's  County  atrongly  ballava  that 

ocal  laws  Ilka  thoaa  wa  hava  anactad  ahould  ba  allowad  and 

".d  not  ba  subject  to  clalna  of  'praaeptlon*  by  or 

.ict  with  fadaral  law,   Hattars  of  public  notlca  and 

imr  diacloaura  ara  particularly  appropriata  for  atata 

ind  local  laglalatlon,  rathac  than  traataant  at  tha  fadaral 

.,  bacBuaa  of  tha  varying  naada  and  daalraa  of  tha 
diffarant  localltiaa  around  tha  country.   In  our  own  Stata 
of  Maryland,  foe  aiaapla,  wa  ara  awara  that  tha  suburban 
Haahlngton  juEiadictions,  Princa  Gaorga'a  and  Hontgomary, 
hava  had  consunar  diacloaura  and  public  posting  lagislatlon 

County  Administration  Building  —  Upper  Mariboro,  Mat^dand  20772 
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,  BrowHi  Jr. 


You  should  also  b*  advisad  that  cartain  Induai 
aaaoclationa  ara  challanging  tha  validity  at  tha  Pi 
Gaorga'a  and  NoncgoBacy  lagislatlon  In  Cadaral  coui 
thla  caaa,  Maryland  paat  Cqntcal  AaaQCtaClon  v.  Pr! 
Gaocga'a  County,  Hoa.  flfi-5^33  aciJ  d5-'3^39,  tha  0.3. 
Appaals  for  Cha  Fourth  Circuit  will  addraaa  -"- 


local  govarnBant  i 


ition  ol 
Ity  undar  pifra  ••  it  praaantly 
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THE  PRINCE  GEORGE'S  COUNTY  GOVERNMENT 


OFPICB  OF   LAN 


'^m 


The  Honocabl«  S*oC9*  S.  Bcoun>  Jr. 
ChaicDan,  Subconnittaa  on  Dspartaent 
Opacationsi  Beaearchi  and  Foreign  Agcl 


Attantion:   Millian  A.  Stiles,  Jr. 

Deac  Congceasnan  Bcoun: 

ThiB  letCer  is  to  follow  up  on  one  of  tha  subject 
county  Siacutiva  Parris  H.  Glendening's  letter  of  Juni 
19B7,  to  youE  subcomnittee. 

Enclosad  is  a  copy.  Just  received,  of  the  Fourth 
Circuit's  decision  in  Haryland  Past  Control  Aaaociatii 
Prince  George's  County,  Sos.  86-3633  and  66-3639.   lEi 

U.S.  Court  of  Appeals  addressed  the  ' ' "~  '" 

governaents  are  authorized  to  cegul< 

federally-registered  pesticidesi  uni 

proviaions  of  the  Federal  Insacticidi 

Rodenticide  Act  (FIFRA).   Also  < 

the  U.S.  District  Court  for  the 

was  affirmad  and  adopted  by  the 

decisions,  it  was  held,  we  belli 

Congress,  when  It  enacted  anendnants  to  FIFRA  in  the  Pedai 

Envlronmantal  Pesticide  Control  Act  of  1972,  Pub.L.  Ko. 

92-Sie,  intended  to  allow  states  but  not  local  governBent 

to  enact  United  regulation  of  Caderally-reglstersd 

pesticides. 

Ihia  latter  and  the  enclosures  ate  Intended  for  youi 
subconaittee's  record  on  proposed  PIPRA  aaendaants.   As  v 
indicated  In  the  County  Executive's  latter,  it  haa  baan 
Peine*  George's  County's  poaltion  that  FIFRA  was  not 


County  Adirtnlstration  Building  —  Upper  Mariboro,  Marjtond  20772 


Fungicide,   and 
:t   of  Maryland,    which 
3usly,    thJ 
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The  Bonorable  aaocg*  b.  Broun,  Jr. 
Jun*  19.  1987 
Page  Two 


int«nd«(l  to  prohibit  atotea  ttoa   delegating  regulatory 
authority  over  peaticldes  to  their  local  governnents.   He 
hope  that  any  amendnienta  your  subcommittee  may  propose  will 
clarify  this  point. 


,y  Google 
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Honorable  BHrge  E.   Brovn,  Jr.,     ChilrBI 
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1  an  wr)t1nq  on  behalf  of  Oit  7,000  s 

SuperintenOentt  Atioclatlon  of  Imtrtc*  (eCSU),  nho  Mnaw  Uia 
lujorlty  of  Aiertca'!  13,000  golf  faclKtlcl.  ^wclflcllly,  I 
nulrj  like  to  addreii 'ttw  topic  of  1DC11  regulator]'  Jurlidletl 
over  ptitfcldt  tut.  utilcli  h»»  aHwn  during  tt»  r"" 


Frankly,  ft  1i  our  opinion  that  allowing  local  Jurladlctloni  to 
rtgulate  pettlctdei  II  eitmaly  lll-advliad.     Our  potential   umiort 
for  the  FIFU  package  xould  clearlj'  be  Jeopardlied  by  any  luch 

The  current  mrk  of  tha  Endroraefltal   Protactlon  ^|«ncy  (EPA)  and 
stau  !e«d  agencies  hai  been  r«B«rkab1y  progre»f>e  and  hai  act 
Hith  general   conpHance  aaong  the  iner  co^ainlty.     In  laportant 
respects,  adding  local   Jurlldlctlon  to  the  lyxtM  nould  be  Bitl- 
enylrormenWI . 

The  last  thine  needed  in  peitlclde  regulation!  Ii  confuilon.  local 
limply  Ire  not  equipped  to  nake  the  basic  scientific 
eitary  to  regulate  peitlcfdei.     Allowing  thoutandi 

OT  new  aciors  Into  tlie  regulatory  process  1t  unlikely  to  lapmv* 

upon  the  efforts  of  Uie  EPA  and  state  agencies. 

Further,  a  patchiork  approach  will  not  Inspire  the  confidence  or 
credibility  essential  to  voluntary  cnnpllance.  If  inythlng,  th* 
local   foruK  will   provide  an  angry  and  divisive  battleground  between 


'roB  even  a  few.  Isolated  caMi  of 
lid  easily  extend  well  beyond  Itolati 
■aple.  Inadequate  control  of  a  pest 
scape  of  hiraful   pest  populations 
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Finally,  tha  Bit  c<Hon  1iic*1   InlttitiHs  — (mitlng  l«—  hv 
•cbHUjr  nDrii  to  fnhtbtt  l^rovnl  pcitlctdc  inHcitlan 
"ritcgles.     SpKlftciHy,  tntcgrttcd  pest  —naf  nt  (IM).  lAlcli 

ntm1i,  v1l1   be  prccludHl  by  poorly  conce1ir«]  nyylidon 
mccrntng  pi«i1tc  ntl flcatton  of  fesUcMt  inc. 

..N  rc1fe*  on  obiomtlon  tccHnlcpMi  xhlch  hj'  trlMcr  iwmM 
ch«Blc«1  ipvllcatlont  oltlifn  coapreited  tlMiftiMoni.    Pssttog 

' ust  be  circfuHy  drM  to  ■lla«  for  wch  flnlblHQ. 

unitoly,  idTHice  notfftcatton  Is  not  fu11y  ci^tlble  nftli 
tostint]  regulations  -^  the  Bost  Ifkely  1oce1   regulitory 
t  —  are  tHui  i  ^tentlal   threat  to  the  feiiibllitir  of  IM. 

Ions  ten,   im  U  es 


HEh  as  establishing  «  peittdde- 

Iton,  Hhen  and  lAether  posting  Is  to  be  required  can  best  be 
dttamfned  at  the  state  1e<el ,  ttlitrt  full  Wtate  and  accurate 
decDIons  are  aore  )1U1y  to  result. 

In  the  Intarest  of  brevltXi   I  vlll   arrest  v  coHents  at  this 
point.     Should  you  desire  a  aore  coaprehentlirt  discussion  or 
a^liricatlon  of  any  of  the  Ideas  raised  herein,  plaase  let  mt 
knm.     1  Hill   be  happy  to  provide  uhatOMr  additional   cuBenU 
and  supporting  lutertal   I  can  sate  available. 
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2421  West  Pratt,  Suite  1112 
CHICA60,  ILLINOIS  60645 

Testimony  presented  to  the  House  Committee  on  Agriculture, 

Subcommittee  on  Department  Operations,  Research,  &  Foreign  Agrlcultire. 

Tuesday,  June  16,  1987 

Statement  of  Susan  Spring  tieggs. 

85 IS  Rosewood  Drive,  Bethesda,  MD  20614 

Past  President  of  Washington,  DC  Heal 

Chairman  Brown,  Members  or  the  Committee,  it  Is  an  honor  to  speak 
here  today. 

I  represent  National  HEAL,  a  non-profit,  Inrormatlon-sharing  and 
support  network  for  chemical  victims.  We  have  161  chapters  and  affiliates 
In  the  USA  and  in  6  other  English  speaking  countries. 

HEAL  was  Incorporated  In  1976,  as  the  handful  of  physicians  treating 
victims  of  overexposure  to  workplace  and  household  chemicals  faced  rapidly 
Increasing  patient  needs  HEAL  members  Include  farm  family 
members  affected  by  pesticides,  art  teachers  exposed  to  toxic  supplies  and 
gas  kilns,  secretaries  affected  by  fumes  from  copy  machines,  children  wtw 
have  been  rendered  less  fit  by  exposure  to  landscape  pesticides  In  suburt>an 
areas.  Symptoms  suffered  cover  a  broad  range  of  medical  problems:  after  a 
person's  initial  poisoning  by  a  chemical,  hypersensitivity  often  occurs. 
Consider  a  few  examples  from  the  Capital  area: 

A  little  boy  in  Fairfax  played  on  his  lawn  after  it  was  sprayed,  carefully 
following  instructions  from  the  applicator  to  wait  until  the  spray  was  dry. 
Then,  after  several  hours  play,  he  had  to  be  rushed  to  the  hospital  with 
respiratory  distress  and  with  swelling  throughout  his  body. 

A  little  girl  In  Baltimore  had  vomiting,  fever  and  rashes  late  In  Ute 
afternoon  each  time  her  neighborhood  was  visited  by  lawn  care  trucks  In  the 
Spring  of  1985.  In  July,  with  winds  In  excess  of  20  miles  per  hour,  4 
properties  within  25  feet  of  her  home  were  sprayed.  Rash,  fever,  swelling 
and  convulsions  resulted  for  the  girl,  whose  family  must  protect  her  from 
any  whiff  of  pesticide,  in  their  effort  to  keep  her  condition  from  getting 
worse. 

A  young  organic  fanner  on  the  Eastern  Shore  of  Maryland  has  to  be  rushed 
to  the  emergency  department  whenever  a  neighbor  at  his  cross-roads  has 
lawn  treatments  He  has  begged  the  neighbors  for  warnings,  and  has  received 
none.  At  last  report,  last  week,  he  had  once  again  been  rushed  to  the 
emergency  department  to  save  his  life,  and  the  exposure  so  affected  his 
central  nervous  system  that  he  became  psycotic  He  had  to  be  admitted 
temporarily  to  a  mental  hospital.  This  Is  unfair 
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All  Of  these  tragedies  and  many  thousands  more  cCKild  be  prevented  by 
simple  warning  regulations. 

HEAL  wholeheartedly  supports  the  right  of  localities  to  maintain 
ordatnances  to  protect  citizens  from  the  dastardly  effects  of  pesticide  drift 
and  application.  We  all  know,  throu^  the  National  Academy  of  Science's 
Urtoan  p^t  Management,  through  the  Government  Accounting  Office  report 
on  Non- Agricultural  Pesticides,  the  shocking  lack  of  testing  or  of  regulation 
of  these  exquisitely  toxic  substances. 

HEAL  is  attempting  to  fill  a  vacuum,  and  provide  advice  for  the  profound 
life  changes  a  victim  must  undertake.  Loss  of  employment,  family  break-up, 
extreme  difficulty  In  finding  chemically  less  polluted  housing  and  food,  are 
just  some  of  the  severe  problems  a  victim  faces,  and  yet  HEAL  Is  able  to 
deal  only  with  a  small  numer  of  people  who  have  been  poisoned.  Much  more 
help  Is  needed.  The  medical  profession  is,  unfortunately,  largely  untrained  to 
recognize  or  deal  with  hypersensitivity  to  chemicals. 

It  is  U>e  responsibility  of  Congress  to  turn  rlght-side-out  the 
backward  procedures  by  which  the  chemical  industry  is  able  to  have  toxic 
substances  registered  by  the  EPA  Because  so  little  is  defined  or  regulated 
regarding  the  many  prodijcts  on  the  market,  applicators  are  able  to  smile  at 
concerned  parents  and  say  "It's  fine  -  it's  saCfi."  it's  Just  the  same  as  the 
cans  you  can  buy  at  your  grocery  or  hardware  store." 

Please  help  stop  the  growth  of  our  population  of  poisoned,  disabled 
people,  robbed  of  their  health,  often  robbed  of  their  will  to  live,  by 
environmental  hypersensitivity  disease. 

Along  with  the  many  inequities  which  need  to  be  corrected  within  FIFRA, 
let's  have  the  right  to  protect  ourselves  and  our  communities.  Will  you, 
the  members  of  this  committee,  as  well  as  all  of  Congress,  accept  your 
responsibility  to  protect  the  public  health,  or  at  least  to  allow  local 
communities  to  do  so? 

Thank  you. 
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E.  R.  ZUMWALT.  JR. 

24   February  1987  A».iiAi.u.i.N»VY(«T., 


The  Honorable  Thomas  A.  Rjmer 
Chairman,  Environmental  Matters  Committee 
Room  106,  Lowe  Building 
Annapolis,  Maryland  2U01 

Dear  Chairman  Rymer: 

I   regret  I   cannot  be  present  at  this  hearing  of  House  Bill   1014  — 
Notification  of  Pesticide  Application  --  for  I  believe  it  is  a 
bill   of  great  importance.     As  a  result  of  my  experience  with  some 
of  the  same  Ingredients  found  In  lawn  pesticides,  I  vigorously 
support  this  type  of  legislation  that  would  give  advance  notice 
to  the  public  of  a  pending  application  of  a  pesticide  SO  that 
precautionary  measures  can  be  taken. 

Please  allow  me  to  explain  my  background.     As  Cotimander  of  the 
in-country  Naval   forces   in  the  Vietnam  War,   I  was  responsible   for 
giving  the  order  to  spray  the  defoliant.  Agent  Orange,  in  order  to 
thwart  the  enemy's  advance  on  the  American/South  Vietnamese  forces. 
I   gave  this  comnand  because   I   believed  the  defoliation  of  parts  of 
the  jungle  where  the  enemy  hid  would  save  many  lives  on  our  side. 
I   still    believe  today  that  I  made  the  right  decision,  and   I  would 
do  it  again.     Though  the  exposure  to  Agent  Orange  is  literally 
threatening  the  life  of  my  own  son.   Lieutenant  Elmo  Zumwalt  III, 
who  served  in  Vietnam,   and  has   seriously  affected  the  health  of 
his  son,  the  priorities  of  war  are  such  that  sometimes  quite 
afastic  measures  must  be  taken  in  order  to  save  precious  lives 
in  combat. 

Because  of  my  family's  personal  experience  with  the  harmful  effects 
of  exposure  to  pesticides,  I  have  become  concerned  about  pesticide 
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use  in  our  society.     The  application  of  chemicals  1n  war  Is  of 
far  greater  importance  and  very  different  from  the  use  of  these 
chemicals  in  the  civilian  world.     I  had  before  me  life  and  death 
priorities  1n  Vietnam  when  I  elected  to  give  the  order  to  spray 
Agent  Orange.     The  Jungles  of  Vietnam  were  defoliated  In  order  to 
protect  the  lives  of  thousands  of  American  troops.     Brown  spot 
and  crabgrass  on  the  lavins  of  suburbia  do  not  have  the  same 
priority.     Pesticides  are  deadly  not  just  to  pests,  but  also  to 
our  children,  our  pets,   and  almost  all   living  things.     In  fact, 
some  of  the  same  chemicals   found  in  Agent  Orange  are  sprayed 
routinely  on  our  lawns.     The  National   Cancer  Institute  has  Studied 
America's  fanners,  who  are  chronically  exposed  to  pesticides  when 
spraying  their  fields,  and  has  found  that  they  have  a  s1x-fo1d 
higher  chance  of  developing  certain  forms  of  cancer. 

We  must  reorganize  our  priorities  in  the  use  of  pesticides.     For 
the  sake  of  a  greener  lawn,  are  we  willing  to  allow  the  unknowing 
neighbor's  children  and  pets  to  play  in  our  yards  that  have  Just 
been  sprayed  with  pesticides?    K.B.  1014  Is  a  very  modest  proposal 
which  says,  at  the  very  least,   that  we  should  give  proper  and 
timely  notification  of  lawn  pesticides  before  and  after  they  are 
spread  on  our  lawns.     The  bill  would  require  this  notification 
and  In  so  doing,  would  take  a  major  step  towards  protecting  the 
health  of  chemically  sensitive  persons,  of  our  children,  our  pets, 
our  neighbors*  and  ultimately  ourselves. 

I  urge  you  to  support  H.B.  1014  on  lawn  pesticide  application.  It 
Is  good  legislation  designed  to  better  our  health  and  protect  the 
safety  of  our  society. 


ISOOUfllson  Boulevard 

Arlington,  Virginia  22209 
703/841-8960 
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FEDERAL  INSECTICIDE,  FUNGICIDE,  AND 
RODENTICIDE  ACT 


WEDNESDAY,  JUNE  17,  1987 

House  of  Representatives, 
Subcommittee  on  Department  Operations, 

Research,  and  Foreign  Agricultuke, 

COMMriTEE  ON  AGRICULTURE, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  9:30  a.m.,  in  room 
1300,  Longworth  House  Office  Building,  Hon.  George  E.  Brown,  Jr. 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Panetta,  Glickman,  Stenholm,  Stf^gers, 
Espy,  Rose,  Roberts,  Coleman,  Morrison,  Gunderson,  and  Grandy. 

Also  present:  Representative  E  (Kika)  de  la  Garza,  chairman  of 
the  committee. 

Staff  present:  Phillip  L.  Fraas,  counsel;  Charles  R.  Rawls,  associ- 
ate counsel;  John  E.  Hogan,  minority  counsel;  Glenda  L.  Temple, 
clerk;  William  A.  Stiles,  Jr.,  Timothy  J.  Galvin,  James  A,  Davis, 
and  John  J.  Aguirre. 

OPENING  STATEMENT  OF  HON.  GEORGE  E.  BROWN,  JR.,  A  REPRE- 
SENTATIVE IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Bhown.  The  subcommittee  will  come  to  order. 

We  are  pleased  to  see  the  public  interest  in  the  hearings  this 
morning.  We  have  always  considered  this  subject  to  be  one  of  the 
most  fjiscinating  on  Capitol  Hill  and  we  are  glad  that  the  public 
and  the  media  finally  is  recognizing  that. 

Today  marks  the  fourth  session  that  this  subcommittee  has 
taken  to  explore  our  pesticide  regulator'  system  and  amendments 
needed  to  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act, 
lovingly  known  as  FIFRA. 

Today  we  will  hear  from  public  interest,  environmental,  and 
labor  communities  in  the  morning,  and  from  the  farm,  food,  and 
grower  communities  in  the  afternoon. 

As  is  obvious  from  the  witness  list  today  we  have  a  very  full 
agenda.  In  the  interest  of  hearing  from  as  many  points  of  view,  we 
have  allowed  a  substantial  number  of  people  to  appear  this  morn- 
ing and  this  afternoon,  this  approach  imposes  a  certain  responsibil- 
ity upon  those  appearing  that  they  summarize  their  testimony  as 
much  as  possible  so  as  to  allow  each  of  the  witnesses  to  be  heard 
fully.  I  might  say  it  imposes  a  certain  responsibility  for  discipline 
upon  the  members  of  this  subcommittee  also. 
(655) 
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In  the  interest  of  brevity,  I  will  not  make  any  further  remarks 
but  will  recognize  our  distinguished  ranking  minority  member,  Mr. 
Roberts,  for  any  statements  that  he  may  have. 

OPENING  STATEMENT  OF  HON.  PAT  ROBERTS,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  KANSAS 

Mr.  RoBEHTS.  Yes,  thank  you,  Mr.  Chairman. 

I  want  to  commend  my  colleague  and  my  friend  from  California 
for  calling  this  hearing  today. 

We  are  here  to  discuss  the  legislative  prwosals  regarding 
FIFRA,  which  is  now  before  this  subcommittee.  The  most  substan- 
tial proposal  is  H.R.  2463.  This  is  the  famous  October  16  bill— the 
bridge  over  troubled  waters — of  last  year,  minus  uniform  tolerance, 
farmer  liability  and  patent  term  restoration. 

Once  these  provisions  are  added  back  in,  I  see  no  compelling 
reason  for  not  passing  the  bill.  We  did  it  three  times  last  year. 
Once  by  unanimous  consent,  which  is  certainly  a  record  in  r^ards 
to  FIFRA. 

I  can't  recall  any  other  legislation  that  I  have  worked  with  that 
has  demanded  so  many  compromises  and  had  a  m^ority — not  all, 
but  a  majority — of  those  demands  that  were  satisfied. 

This  subcommittee  must  decide  whether  to  move  with  a  compre- 
hensive rewrite  of  our  national  pesticide  law  or  simply  to  go  ror  a 
simple  reauthorization  of  FIFRA.  As  we  look  to  the  testimony  of 
the  witnesses  for  guidance,  I  would  like  to  find  out  if  in  fact  the 
bill  that  we  passed  last  October  did  indeed  advance  the  health  and 
safety  of  our  citizens  then  but  not  now,  I  think  we  need  to  under^ 
stand  why.  If  the  bill  is  no  longer  viable  because  of  a  changed  envi- 
ronment to  some  extent,  why,  we  need  to  know  why. 

I  would  hope  that  would  not  be  the  case.  I  would  hope  we  could 
move.  As  I  have  said  before  in  this  subcommittee,  now  is  the  time 
to  have  a  bill,  not  an  issue. 

With  those  comments,  Mr.  Chairman,  I  would  yield  back. 

Mr.  Brown.  Thank  you  very  much,  Mr.  Roberts. 

I  will  recognize  aay  other  member  who  may  have  a  statement  if 
they  wish  to  make  one  at  this  time. 

[No  response.] 

Mr.  Brown.  If  not,  we  will  proceed  with  our  first  witness  this 
morning,  who  is  Mr.  Ralph  Nader,  well-known  attorney  in  Wash- 
ington, DC,  and  we  certainly  welcome  Mr.  Nader  here  tlus  morning 
and  look  forward  to  his  testimony. 

STATEMENT  OF  RALPH  NADER,  ATTORNEY,  WASHINGTON,  DC 

Mr.  Nader.  Thank  you  very  much,  Cheiirman  Brown. 

Mr.  Brown.  Mr.  Nader,  I  am  going  to  make  an  exception  for  you 
and  allow  you  an  extra  5  minutes  this  morning,  recof[nizing  uiat 
you  have  devoted  a  great  deal  of  time  and  effort  to  this  issue,  and 
we  appreciate  your  being  here  today. 

Mr.  Nader.  I  appreciate  that,  Mr.  Chairman. 

Members  of  the  Subcommittee  on  Department  Operations,  Re- 
search, and  Foreign  Agriculture: 

My  testimony  today  will  not  deal  with  the  issues  of  political  com- 
promise. That  is  for  people  who  will  testify  later  today.  I  would  like 
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to  make  some  overall  comments  on  the  situation  involving  pesti- 
cides and  fungicides  in  this  country  today. 

First  of  all,  back  in  the  1960's  when  we  were  reviewing  some  of 
the  old  r^ulatory  laws  which  were  so  ineffective,  we  caited  them 
no-law  laws.  A  no-law  law  is  a  law  that  presumes  to  recognize  seri- 
ous health  and  safety  problems  in  the  Nation  and  then  proceeds 
not  to  do  anything  about  it.  It  is  a  law  that  is  underfunded,  under- 
enforced,  equipped  with  inadequate  enforcement  provisions,  with- 
out adequate  deadlines,  without  adequate  congressional  oversight, 
and  nilEKl  with  massive  discretion  for  the  adminiatrator  of  the  law 
to  almost  act  or  not  act  at  his  or  her  predilection.  FIFRA  is  really 
that  kind  of  law. 

Over  the  years,  it  can  only  be  described  as  a  massive  failure,  seri- 
ously flawed  in  its  wordir^,  and  reflective  of  some  of  the  most 
artful  legal  artifices  that  I^islative  draflspeople  could  conceive. 
There  are  phrases  in  FIFRA  which  in  effect  say,  in  considering  ap- 
plications for  registration  the  administrator  "may  waive  data  re- 
quirements pertaining  to  efficacy,"  requiring  in  the  consideration 
of  health  and  safety  issues,  the  taking  into  account  of  so  many 
variables  that  it  eunounts  to  almost  total  unbridled  discretion,  very 
difficult  for  judicial  review  to  do  anything  about  it. 

Out  in  the  country  we  have  massively  increased  the  use  of  agri- 
cultural chemicals  and  we  have  also  found  that  the  effectiveness  of 
these  chemicals  is  boomeranging. 

One:  We  are  losing  about  the  same  percentage  of  our  crops  as  we 
did  40  years  ago. 

Two:  Farmers  are  constantly  induced  to  overapply,  because  over- 
application  of  pesticides  means  increased  sales  and  profits  for  the 
agricultural  chemicals. 

Three:  We  have  grossly  underresearched  alternatives  to  agricul- 
tureil  chemicals  to  control  pests. 

Four,  and  most  ominous,  is  the  increasing  acceleration  of  resist- 
ance by  the  pests  to  the  agricultural  chemicals  applied  to  do  some- 
thing about  them. 

In  that  context,  Mr.  Chairman,  I  would  like  to  introduce  for  the 
record  an  article  that  appeared  in  The  Economist  March  21,  1987, 
entitled  "How  Bugs  and  Pests  Rout  the  Chemists."  To  give  you  an 
idea  of  the  findings  reffected  in  this  article  is  a  sentence  that  reads: 
"The  time  it  takes  for  the  number  of  species  of  insects  resistant  to 
each  new  generation  to  double  has  fallen  from  6.3  years  for  DDT  to 
1  year  for  the  newest  generation  of  pesticides  pyrethroids.  Colorado 
[>otato  beetles  have  beaten  almost  everything  thrown  at  them.  In 
the  beginning,  it  took  them  many  years;  today,  they  can  beat  a  new 
insecticide  in  a  season." 

And,  "More  than  450  species  of  insects  are  now  resistant  to 
DDT." 

There  is  a  little  poem  that  just  appeared  in  the  Wall  Street  Jour- 
nal. It  says,  "My  garden  spray  is  new  and  improved  every  yefu*  as  I 
try  to  avert  pest  disaster.  Yet,  I  find  to  my  sorrow  very  often,  that 
the  bugs  are  improving  faster."  Edward  Dempsey. 

So  basically,  we  are  seeing  a  Faustian  bargain  with  the  future 
health  and  safety  of  our  country  and  our  ecology  for  presumed  very 
short-term  benefits,  the  same  chemicals  that  are  achieving  these 
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presumed  very  short-term  benefits  are  laying  the  groundwork  for 
more  virulent  counterattacks  in  the  insect  and  fungi  area. 

What  do  we  do  about  all  this? 

We  can  apply  a  few  Band-Aids,  we  can  apply  more  than  Band- 
Aids,  or  we  can  rewrite  the  entire  l^islation.  I  think  if  any  of  you 
went  down  to  Chairman  de  la  Garza  s  district  near  the  Rio  Grande 
in  Texas  and  you  looked  at  the  poisoning  of  that  area  in  terms  of 
food  and  water  and  farm  workers,  you  would  get  a  glimmer  of 
what  is  going  on  around  the  country  and  what  will  increase  as  the 
acceleration  of  resistance  by  the  natural  world  induces  ever  Btrocg- 
er  and  less  time-tested  eigricultural  chemicals  to  be  applied  in 
greater  and  greater  amount. 

I  would  like  to  file  my  testimony  in  its  entirety. 

Mr.  Brown.  The  full  text  will  be  made  a  part  of  the  record  and 
we  would  appreciate  those  quotations  fdso. 

Mr.  Nader.  Thank  you,  Mr.  Chairman. 

And  go  through  a  number  of  provisions  which  I  believe  will  im- 
prove the  workings  of  the  law. 

Anytime  there  is  a  regulatory  law  purporting  to  advance  the 
health  and  safety  it  is  a  good  idea  to  ask  what  are  the  general  ob- 
jectives. And  the  general  objectives  obviously  should  be  to  give  tlie 
Federal  and  the  State  governments  a  role,  and  above  all,  to  give 
the  citizens  both  information,  site-specific  information  eis  well,  and 
legal  rights  and  remedies  to  further  the  objectives  in  the  law. 

Now,  some  of  the  legislation  which  you  have  passed  in  prior 
years  recognize  the  importance  of  the  citizen  role.  And  indeed,  in 
the  water  pollution  area,  citizen  lawsuits  are  performing  greatly  in 
checking  the  violation  of  water  pollution  permits  and  stopping  the 
water  pollution  from  occurring.  I  believe  there  eu^  hundrras  (^ 
such  citizen  suits  which  have  been  filed  under  way  at  the  present 
time. 

Where  do  these  recommendations  fit? 

First  of  all,  we  have  to  have  a  situation  where  EPA  and  FDA  are 
under  adequate  deadlines,  adequate  funding,  and  adequate  stand- 
ards clear  enough  and  precise  enough  to  be  subjected  to  judicial 
review.  Those  are  not  dimcult  to  dra^.  The  only  question  is  wheth- 
er there  is  the  will  power  to  do  it. 

Really  in  a  period  where  billions  are  being  wasted  in  govern- 
ment, it  is  shocking  to  see  the  persistence  of  the  indemnification 
provision  in  FIFRA  which  chills  the  enforcement  of  that  law  prt^ 
ably  more  than  anything  else  other  than  vague  standards,  end 
which  tells  the  EPA  that  when  it  finally  does  the  work  that  the 
agricultural  chemical  company  should  have  done  for  itself  in  the 
first  place  before  it  marketed  its  pesticide,  that  the  taxpayer  has  to 
pay  for  the  inventory  that  is  left  over  on  the  shelf. 

That  indemnification  procedure  was  condemned  by  Assistant  Ad- 
ministrator EPA  John  Moore,  and  I  certainly  support  its  elimina- 
tion. It  is  an  anomaly  in  the  r^ulatory  structure  of  our  countrv. 
We  don't  do  that  in  many  other  areas  where  industry  ia  caught  fi- 
nally with  defects  or  luu^ns  that  the  particular  company  would 
have  tested  for  and  disclosed  or  averted  by  itself. 

Secondly,  I  think  it  is  a  mistake  to  preempt  the  States  from  their 
food  safety  standards  role  in  the  area  of  pesticide  tolerance.  We 
have  seen  Florida,  Massachusetts,  and  other  States  more  into  the 
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breach  in  the  EDB  area;  Massachusetts  most  recently  in  the  Alar 
Eirea.  And  it  seems  that  we  would  want  to  encourage  that  kind  of 
role  in  the  context  of  federalism  which  the  President  has  paid  such 
verbal  tribute  to  over  the  years. 

Thirdly,  I  don't  think  it  is  a  good  idea  to  exempt  any  particular 
player  in  this  area  from  liability.  The  prospect  of  liability,  however 
slim  it  may  be  for  farmers  and  agribusiness  operating  IfU'ge  areas 
of  land,  it  does  help  to  deter  the  carelessness  that  might  occur  and 
also  enlists  the  final  apphcator  of  the  pesticide  with,  shall  we  say, 
an  interest,  to  make  sure  that  his  or  tier  supplier  properly  labels 
and  properly  does  the  job. 

R^istration  fees  I  mentioned  earlier — really  to  quibble  over  a 
few  tens  of  millions  of  dollars  when  the  consequences  will  be 
whether  pesticides  will  be  rer^istered  in  10  years,  or  40  years,  or 
60  years,  is  an  exercise  in  callous  trivia,  and  we  should  either  in- 
cresise  registration  fees  and/or  increase  the  general  budget  for  this 
enforcement. 

Sixty  milUon  dollars,  last  year's  bill  would  raise  toward  meeting 
the  9-year  reregistration  deadlines — do  you  know  what  $60  million 
is,  Mr.  Chairman?  You  know  it  better  than  anybody.  It  is  a  little 
over  1  hour  of  the  Pentagon's  expenditure  on  a  24-hour  a  day  basis, 
365  days  a  year. 

What  do  we  have  to  do  to  get  the  Reagan  administration  to  be 
concerned  about  the  massive  poisoning  of  the  American  people,  be 
they  consumers;  be  they  infants,  taking  in  mother's  milk  which  is 
contaminated,  be  they  farm  workers,  be  they  farmers,  what  do  we 
have  to  do  to  get  the  Rezigan  administration  to  stand  tall  here? 
Prove  that  the  poisoning  of  America  by  pesticides  is  due  to  an 
international  Communist  conspiracy?  Is  that  what  we  have  to  do? 

It  is  really  time  to  become  very  concerned  about  the  end  product 
of  the  proliferation  of  agricultural  chemicals,  only  1  percent  of 
which  find  their  target  in  terms  of  the  pests  that  they  Eire  applied 
to.  Ninety-nine  percent  move  into  the  drinking  water,  the  food,  the 
milk,  and  other  daily  exposures  of  millions  of  women,  children,  and 
men  to  die  or  get  sick  from. 

Ground  water  provisions  should  focus,  as  Administrator  Moore 
pointed  out,  on  prevention,  once  the  aquifer  is  contaminated  it  is 
very,  very  difficult  to  clean  out. 

Citizen  suits:  This  is  the  only  mEyor  environmental  statute, 
FIFRA,  without  a  citizen  suit  provision.  A  provision  similar  to  the 
Clean  Water  Act  would  allow  citizens  to  sue  the  government  or 
other  violators  and  recover  penalties  as  well. 

Right-to-know  provision:  This  was  a  program  established  under 
the  1986  Eimendments  to  Superfund — it  will  be  invaluable  to  emer- 
gency personnel,  firefighters,  plant  workers,  and  commimity  resi- 
dents in  the  event  of  chemical  accidents  in  years  to  come. 

We  need  right-to-know  provisions  that  relate  to  FIFRA  which  in- 
clude full  disclosure  of  the  chronic  health  effects  of  a  product  on 
the  label  as  well  as  the  health  effects  not  yet  completely  tested  for, 
as  recommended  by  the  Gleneral  Accounting  Office. 

You  look  at  the  agriculture  chemical  television  ads  in  fEirm  coun- 
try in  our  country  oEu-ly  in  the  morning  Emd  you  will  see  that  they 
hardly  give  a  glimmer  of  the  hEizards  or  the  proper  information 
which  prudent  advertising  should  convey  to  the  farmers. 
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The  many  materials  which  have  come  to  your  attention  also  in- 
clude an  interesting  and  widening  gap.  EPA,  FDA,  GAO,  and  the 
National  Academy  of  Sciences  have  documented  far  larger  num- 
bers of  carcinogenic  pesticides  than  there  is  any  regulatory  action 
being  applied  to. 

In  Bhort,  the  dangers  which  have  been  documented  in  terms  of 
the  impact  on  the  risks  of  cancer,  risks  of  birth  defects,  and  otiier 
serious  heitlth  risks  are  far  beyond  even  the  preliminary  r^ulatory 
action  by  EPA  and  the  Food  and  Drug  Administration. 

Even  though  the  National  Academy  of  Sciences  and  others  have 
stated  that  large  numbers  of  agricultural  chemicals  do  not  have  a 
symbol  behind  them,  enough  toxic  data  to  move  toward  r^istra- 
tion,  or  if  they  are  registered  and  they  are  active  in  inoi;  ingredi- 
ents to  move  toward  removiU  from  the  marketplace. 

So,  really,  I  think  the  function  of  these  hearings  should  be,  Mr. 
Chmrman,  to  raise  the  level  of  urgency,  to  step  back  a  little  bit 
from  the  intricate  negotiations  of  last  year,  to  recognize  the  grow- 
ing community  opposition  in  farm,  rural,  and  urbem  areas  to  profli- 
gate use  of  pesticides  that  don't  work,  or  pesticides  if  they  do  work 
temporarily,  only  lay  the  basis  for  more  virulent  counterattack  by 
the  pests  they  are  supposed  to  eliminate  or  reduce  in  number. 

What  we  are  seeing  here  almost  month-by-month  is  a  growing 
public  arousal  against  pesticides  that  really  didn't  exist  5,  10,  15 
years  ago.  There  is  more  local  organizations  at  the  neighborhood 
community  level;  farmers  are  becoming  increasingly  suspicious  of 
the  chemicals  they  are  asked  to  handle  emd  apply;  more  evidence  is 
coming  out  that  the  EPA  and  FDA  are  neither  testing  for  tolei^ 
ances  or  testing  for  efficacy  in  the  overwhelming  majority  of 
chemicals  under  their  jurisdiction.  There's  more  aware  that  chemi* 
cals  which  are  illegal  in  this  country  are  being  exported  abroad, 
applied  to  crops  abroad,  and  reimported  with  their  deadly  poisons 
to  America's  dinner  teble  in  the  form  of  coffee,  mangos,  bananas, 
and  other  food  produce. 

All  of  this  awareness  must  translate  eventually  into  a  renewed 
level  of  urgency  to  do  a  more  comprehensive  job  by  the  House  and 
Senate  here  in  the  U.S.  Congress. 

I  hope  that  you  will  reflect  some  of  that  increased  urgency  in  a 
more  comprehensive  rewrite  of  what  is  now  clearly  a  no-law  law,  a 
deceptive  practice  in  and  of  itself,  a  fraud  on  the  public  in  the  moat 
generic  manner  possible. 

Thank  you,  Mr.  Chairman. 

[The  prepeired  stetement  of  Mr.  Nader  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Mr.  Nader.  As  usual,  you 
have  set  a  very  high  stondard  for  the  performance  of  the  Consres^ 
and  we  appreciate  that.  We  trust  that  the  vision  of  an  ideal  will 
allow  us  to  come  closer  to  it.  But  I  think  you  are  well  aware  of  the 
struggles  that  we  have  had  over  the  past  several  years  trying  to 
even  approximate  something  close  to  that. 

I  will  rect^nize  Mr.  Roberts  at  this  time. 

Mr.  Roberts.  Thank  you,  Mr.  Chairman.  Mr.  Nader,  welcome  to 
the  subcommittee  and  tnank  you  for  your  testimony. 

While  I  am  not  goii^  to  agree  that  FIFRA  is  a  four  letter  word,  I 
would  point  out  that  it  has  been  most  frustrating  to  members  of 
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tiiis  subcommittee,  the  chairman,  and  myself,  after  wrestling  with 
tiiis  issue  for  7  years.  And  I  would  like  to  say  for  the  record  that 
there  is  no  other  person  in  the  Congress  that  has  worked  more  tire- 
lessly and  more  diligently  than  my  coUea^e  from  California,  and 
we  have  no  stronger  advocate  for  what  is  called  integrated  pest 
management,  an  eutemative  to  the  dangers  that  you  have  outlined. 

I  must  say  that  I  want  to  thank  you  for  the — I  gueas  I  am  into 
hearsay  now,  but  we  heard  a  very  strong  rumor  that  when  we  got 
down  to  Tawes  over  in  the  Senate  as  of  last  year  with  the  CPR  coa- 
lition bill — that  is  the  Coalition  for  Pesticide  Reform — and  we  have 
many  members  In  the  subcommittee  here  in  the  audience  who 
really  contributed  to  that  effort  to  produce  a  FIFRA  bill.  I  thought 
it  was  about  an  80  percent  bill.  It  didn't  have  evetytliing  that  I 
weinted  but  I  thought  under  the  circumstances  with  the  unique 
kind  of  situation  we  were  faced  with  that  it  was  a  good  effort. 

It  was  my  understanding  when  we  really  got  down  to  Tawee  and 
we  were  either  going  to  have  an  issue  or  in  effect  no  bill  at  all  that 
you  were  instrumental  in  trying  to  convince  some  of  the  Senators 
over  there  to  finsilly  sign  off— and  for  that  I  want  to  thank  you.  If  I 
am  in  error,  pleeise  don't  hesitate  to  correct  me. 

I  think  maybe  with  the  CPR  effort  it  needs  a  little  cardiac,  mil- 
monar^  resuscitation  here.  I  said  earlier  in  the  subcommittee  that 
we  built  a  bridge  over  troubled  waters.  The  troubled  waters  in- 
volved the  business  community,  i.e.,  the  chemical  companies  and 
the  environmental  interests,  not  to  mention  labor  and,  of  course, 
agriculture,  which  is  where  this  subcommittee  is  comii^  from.  We 
work  together  in  that  effort,  all  in  the  best  interest  of  public  safety, 
and  the  best  interest  of  not  only  the  farmer-rancher  but  the  con- 
sumer and  the  quedity  of  our  food  supply. 

How  do  I  convince  you,  especiztlly  in  r^ards  to  uniform  toler- 
ance, or  uniform  marketing,  or  a  Federal-State  collective  bai^ain- 
ing  effort,  or  whatever  we  want  to  describe  it,  that  we  are  part  of 
the  good  guys,  that  you  can  ride  in  our  posse  and  you  can  wear  a 
white  hat? 

Is  there  some  area  where  we  can  work  together  to  work  out  a 
compromise  along  the  lines  that  was  worked  out  in  last  year's  bill? 

Mr.  Nauer.  This  is  a  new  Congress,  Congressman,  and  it  is 
always  nice  to  take  advantage  of  that  fact.  I  think  that  it  is  very 
important  to  m£ike  a  list  of  priorities.  I  don't  believe  preemption  is 
a  valid  move.  I  don't  believe  continued  indemnification  is.  I  oelieve 
the  citizen  suits  authority  is  very  critical,  and  I  believe  that  the  bill 
should  incorporate  within  it  a  whole  series  of  studies  that  you  want 
EPA  or  FDA  to  make,  so  that  seversil  times  a  year  in  the  future 
m^or  reports  come  out  to  inform  the  public  and  to  build  up  the 
public  support  so  that  you  can  improve  on  your  product  this  year 
or  in  this  session  of  Congress  without  waiting  8,  10,  or  15  more 
years  before  a  further  level  of  improvement. 

For  example,  I  think  we  are  long  overdue  now  for  some  systemat- 
ic studies  on  the  contamination  of  mother's  milk.  The  one  done  by 
EPA  in  1976,  I  believe,  and  one  that  was  done  in  1981  by  another 
agency,  indicate  a  very,  very  serious  problem  developing  here. 

I  think  if  you  start  getting  letters  from  parents  about  this  par- 
ticular issue,  your  ability  to  do  what  i^ou  think  is  the  right  thing, 
not  just  what  is  [>oliticaJly  feasible,  will  be  enhanced  vis-a-vis  the 
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more  narrow  and  immediate  interests  represented  by  the  industry 
or  by  the  applicators. 

\^^en  you  start  receiving  letters  Trom  homeowners  who  have  a 
chlordane-contaminated  home — 1.5  million  homes  a  year  are  ex> 
posed  to  chlordane  applications  against  termites — and  these  people 
start  telling  you  that  their  homes  are  being  devalued  and  that  com- 
panies are  entering  the  field  testing  homes  for  chlordane  as  well  as 
other  property-devaluing  contaminants,  I  think  your  hand  wUl  be 
strengthened  to  do  that  job. 

So  there  are  a  lot  of  ways  in  small  provisions  that  you  can  at 
least  lay  the  groundwork  to  confront  in  a  much  more  comprehen- 
sive manner  than  you  are  able  to  this  session,  the  pn^lem  of  agri- 
cultural chemicals  and  the  necessary  alternatives,  and  the  pdot 
projects,  and  the  commercial  pilot  projects  around  farm  country 
which  have  worked  without  pesticides. 

Mr.  Roberts.  The  chairman  has  just  indicated  we  could  mandate 
these  studies  and  we  can  mandate  deadlines.  As  a  matter  of  foct, 
we  are  very  good  at  that  in  the  Congress  in  terms  of  mandating 
this  and  that.  I  would  go  on  record  in  behalf  of  my  subcommittee 
members  that  I  am  for  mother's  milk  and  against  termites. 

Mr.  Nader.  You  don't  mandate  penalties.  You  see,  the  problem 
with 

Mr.  Roberts.  We  can  get  to  that,  but  let  me  get  to — and  I  might 
ask  unanimous  consent  to  proceed  for  an  additional  5  minutes  if  I 
might,  Mr.  Chairman. 

Mr.  Brown.  Without  objection. 

Mr.  RoBERis.  I  want  to  get  to  the  uniform  tolerance  thing  and 
the  Stete  preemption  thing  because  I  think  that  is  the  1»^,  it 
seems  to  me,  to  reach  a  better  understanding  on  how  we  can  pro- 
ceed. 

We  just  heard  testimony  last  week  from  Congresswoman  Boxer 
in  regards  to  the  chlordane  problem  and  the  effects  that  it  had  <m 
a  couple  in  Colorado.  And  if  this  FIFRA  bill  had  been  passed  as  of 
last  year  and  we  mandated  the  deadlines,  and  we  mandated  the 
whole  process,  we  would  get  to  the  615  old  chemicals  and  all  the 
bad  actors  out  there  that  we  want  to  take  off  the  marketplace  with 
some  d^ree  of  consistency  and  predictability.  That  is  the  whote 
process  of  FIFRA. 

1  apologixe  for  making  a  speech,  but  would  you  be  willing  to 
enter  into  some  negotiations  if^in  fact  we  would  have  a  uniform  tol- 
erance measure  or  uniform  marketing  that  would  do  the  following: 

First,  this  provision  would  only  apply  to  the  new  chemicals  that 
would  be  washed  through,  if  we  can  use  that  expression,  this  whole 
FIFRA  process.  Now,  there  have  only  been  10,  or  15,  to  my  knowl- 
edge— 615  out  there  that  we  need  to  take  a  look  at,  and  that  is  why 
we  are  here,  and  we  need  to  get  the  job  done.  So  the  uniform  tolei^ 
ance  would  only  apply  to  those  chemicals  that  went  through  this 
whole  reform  process. 

I  might  add,  if  we  couldn't  make  it  uniform  after  we  go  through 
all  the  trials  and  the  tribulations  of  this  whole  process,  why  are  we 
going  through  the  process?  So  it  would  apply  only  to  those  chemi- 
cals that  had  gone  through  the  reform  process. 

Secondly,  that  a  Stete  would  have  the  right,  and  goodness  knows, 
Mr.  Stenholm  and  myself  are  States*  rights  advocates — we  are  not 
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for  Federal  preemixtioQ— but  a  State  would  have  the  right  that  the 
pipeline  provision,  if  it  were  in  effect  to  put  the  ftumer  in  terms  of 
this  product,  then  if  a  State  found  it  was  necessary  to  prevent  un- 
reasonable risk  to  humEtn  health  in  such  State,  tney  would  have 
that  right. 

The  third  area  I  think  we  need  to  work  on  is  what  about  the  pe- 
tition process?  Which,  I  might  add,  we  adopted  the  Waxman  lan- 
guage to  the  uniform  tolerance  bill  as  of  last  year  in  the  House, 
and  the  State  would  have  a  petition  process  and  the  EPA  would  be 
forced  to  act  within  180  days.  Now  they  Eire  not  forced  to  do  any- 
thing. So  we  have  the  time  period  to  make  the  EPA  act. 

The  fourth  area  that  we  could  work  on,  if  the  State  decided  there 
waa  an  imminent  hazard  to  public  health  they  would  immediately 
cancel  that  pesticide  and  the  EPA  would  have  to  act  within  10 
days— within  10  days. 

Then  finally,  if  there  was  an  exception,  if  there  was  a  unique  sit- 
uation in  terms  of  dietary  habits  or  gec^aphy,  the  State  could 
then  petition  to  the  EPA  for  this  kind  of  local  acception. 

Lastly,  I  would  add  that  the  State  would  be  an  integral  part  of 
that  process  when  the  State  would  first  work  with  EPA  to  establish 
these  tolerances. 

Now,  if  we  were  to  add  in  those  five  kinds  of  compromises,  if  you 
will,  or  that  kind  of  negotiation  to  establish  a  better  partnership — 
Mr.  Stenholm  was  on  a  panel  along  with  myself  just  I  week  ago, 
and  the  question  was  put:  Who  shoiSd  do  the  job,  the  States  or  uie 
Federal  Government? 

The  question  wm  a  little  perjured  in  that  they  said  the  Federsil 
Government  is  not  doing  the  job.  And  I  would  agree  with  that.  But 
who  should  do  the  job?  And  our  answer  both  was,  we  both  should, 
it  should  be  a  partnership  effort.  It  should  be  a  collective  effort  to 
really  protect  the  food  supply. 

Now,  with  those  five  things,  wouldn't  that  be  a  reasonable  ac- 
commodation so  we  could  get  a  bill? 

Mr.  Nader.  They  are  necessary  but  not  sufficient  preconditions. 
For  example,  you  know  and  I  know  that  FIFRA  is  fully  of  exemp- 
tion authority,  almost  unbridled  discretion  for  exemptions,  which 
have  been  given  in  great  numbers.  You  know  and  I  know  that  Con- 
gress has  imposed  deadlines  that  have  been  flouted  by  many  agen- 
cies in  the  executive  branch  because  they  know 

Mr.  Roberts.  No.  no,  no.  I  am  talking  about  if  the  FIFRA  bill 
passed,  if  the  reform  bill  passed  where  we  mandate  those  deadlines, 
those  exemptions  are  no  longer  the  case,  we  are  under  a  new  chap- 
ter, if  you  will,  and  would  those  EU'eas  that  we  need  to  work  on  in 
terms  of  uniform  tolerance  or  marketing,  would  that  be  a  start? 

Mr.  Nader.  It  would  be  a  start  only  if  you  had 

Mr.  Roberts.  Well,  it  is  in  the  bill. 

Mr.  Nader.  No,  no,  not  without  penalties.  Because  the  deadlines 
can  be  flouted.  You  know  how  many  deadlines  the  Congress 

Mr.  Roberts.  No,  no,  no.  I  £im  not  talking  about  deadlines  and 
penalties.  1  am  talking  about  uniform  tolerance,  and  the  five  areas 
that  I  mentioned  were  compromised,  were  part  of  the  House  bill, 
and  in  your  testimony  you  said  that  because  of  this  effort  the  bill 
failed  in  the  House.  It  didn't.  It  passed  three  times,  once  by  unani- 
mous consent.  We  worked  with  Mr.  Wzucman.  Obviously,  we  had 
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differences  of  opinion  but  it  was  a  coordinated  effort  working  with 
all  parties  concerned. 

I  wasn't  happy  entirely  because  I  wanted  all  products  involved.  I 
wanted  to  protect  the  farmer  and  rancher  in  terms  (MT  the  growing 
season  to  make  sure  that  we  didn't  wipe  out  a  crop. 

Mr.  Nader.  To  make  your  scheme  workable.  Congressman,  you 
not  only  have  to  have 

Mr.  Roberts.  It  is  not  a  scheme,  it  is  a  proposal.  A  proposal,  not 
a  scheme. 

Mr.  Nader.  I  am  using  it  in  its  historic  sense. 

Mr.  Roberts.  Right.  A  schematic  proposal. 

Mr.  Nader.  That's  right. 

You  not  only  have  to  have  these  180  days  and  whatever  dead- 
lines  that  you  have,  you  have  got  to  make  them  stick.  Why  should 
^e  States  rely  on  deadlines  that  can  be  extended  or  violated  with 
impunity  by  government 

Mr.  RoBERis.  No,  it  is  180  days  and  it  does  stick.  It  is  10  days  if 
there  is  a  real  imminent  heedth  hazard  and  it  is  180  days  if  in  fact 
the  States  can  petition  the  Federeil  Government  and  show  why  in 
fact  that  should  be  the  case,  and  it  sticks.  And  I  will  be  right  there 
with  you.  I  will  be  your  shotgun  rider.  You  ride  the  stage  and  I  will 
be  the  shotgun  rider. 

Mr.  Brown.  The  time  of  the  gentlemem  has  expired. 

Mr.  Glickman. 

Mr.  GuCKMAN.  Thank  you  very  much. 

I  want  to  get  back  to  the  bottom  line  here,  Mr.  Nader.  You  are 
writing  this  bill  right  now.  I  am  trying  to  get  a  feeling  from  you  as 
to  whether  you — one,  what  is  your  position  on  the  bill  that  Mr.  de 
la  Garza  introduced  as  it  is? 

Two,  specifically,  are  you  saying  that  you  want  to  have  the  in- 
demnification provisions  out,  the  preemption  provisions  taken  care 
of,  liability,  citizen  suits,  right  to  know  all  Uiose  things  in  there 
before  you  would  support  the  bill? 

What  I  am  trying  to  figure  is  basically  what  your  bottom  line  is 
on  this  bill. 

Mr.  Nader.  I  think  you  went  throi^h  the  entire  list  except  for 
some  studies  which  should  be  put  in  the  provision  in  the  l^uation 
for  EPA  and  PDA  to  conduct.  But  the  list  you  just  went  throu^ 
was  certainly  one  that  is  necessftiy  to  meike  the  bill  workable. 

You  know,  it  isn't  every  2  years  that  Congress  goes  to  work  on 
this  legislation,  so  we  want  to  make  it  workable  and  give  it  a 
chance. 

BDB  was  first— the  suspension  for  it  was  initiated  in  1977.  It 
wasn't  actually  banned  until  1984.  Since  1969,  only  10  other  pesti- 
cides have  been  involuntarily  cancelled  for  all  uses.  We  don't  want 
to  have  a  repeat  of  that  because  there  are  more  people  exposed  to 
more  virulent  pesticides  than  ever  before. 

Mr.  GucKMAN.  Let  me  ask  you— when  you  mentioned  patent 
term  restoration  in  your  statement,  the  impIicatioD  is,  in  my  judg- 
ment, is  EigEiin,  that  you  may  be  willing  to  accept  that  provided 
that  it  is  linked  to  some  things  that  you  believe  would  help  the 
public  safety,  some  of  the  other  things  you  mentioned  in  your  state- 
ment; is  that  a  fair  emalysis? 
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Mr.  Nader.  As  you  probably  know,  I  was  very  skeptical  of  the 
reasons  for  the  term  restoration — extension.  I  mean,  if  they  can 
give  us  persuasive  reasons,  it  is  an  interesting  bargaining  chip. 
When  you  consider  that  up  against  the  elimination  of  indemniiica- 
tion,  it  is  a  pretty  useful  bargaining  chip,  just  to  get  rid  of  alachlor, 
$161  million  EPA  would  have  to  pay  for  the  inventory;  $161  million 
for  one  pesticide. 

Mr.  GucKMAN.  I  am  not  sure  I  am  following  you.  You  are  saying 
that  you  would  like  to  get  rid  of  the  indemnification  provisions,  but 
you  threw  that  in  when  I  was  asking  about  patent  term  restora- 
tion. 

I  guess  to  summarize  again  what  you  are  saying  is,  you  would 
see  patent  term  restoration  as  a  bargfiining  chip  in  connection  with 
some  of  the  other  things  that  we  are  talking  about? 

Mr.  Nader.  Yes.  But  I  don't  engeige  in  bargaining.  I  am  saying 
the  groups  who  are  in  negotiating  might  view  it  that  way. 

I  might  also  point  out,  though,  that  they  may  come  up  against  a 
very  persistent  Senator  in  the  U.S.  Senate  on  that  issue.  So  it  is  a 
little  more  complicated  than  just  trying  to  trade  off  because  of 
where  Senator  Metzenbaum  stands  on  this  issue. 

So  it  is  important  for  the  industry  to  make  a  very  strong  case  as 
to  why  they  think  they  need  a  longer  patent  term. 

Mr.  GucKMAN.  Let  me  finally  talk  to  you  for  a  minute  about  citi- 
zen suits. 

I  was  very  intimately  involved  in  the  Superfund  reauthorization 
with  some  of  the  fol^  who  are  going  to  be  testifying  next  emd 
trying  to  draft  citizen  suit  provisions  that  provide  responsible 
access  to  the  courts,  but  at  the  same  time  don't  necessarily  create  a 
flood  of  unlimited  litigation  developing. 

I  have  had  some  concern  about  thjs  on  both  sides.  I  do  believe 
that  all  environmental  statutes  ought  to  permit  people  to  have 
access  to  the  courts. 

I  am  also  concerned  about  every  farmer  in  my  district  being  sub- 
ject as  a  defendant  to  a  citizen  suit  for,  you  know,  some  sort  of  an 
application  of  a  pesticide  which  is  found  to  be  in  violation  of  law. 

I  wonder  how  you  create  a  balance  in  this  citizen  suit  bo  that  we 
don't  develop  a  monster  in  terms  of  subjecting  everybody  who  may 
be  involved  in  one  way  or  another  in  the  application  of  a  pesticide 
to  a  lawsuit,  because  I  don't  think  that  is  what  we  want. 

Mr.  Nadeb.  I  think  the  strategy  of  citizen  suits  has  always  been 
a  Khyber  Pass  strategy,  that  is,  you  go  after  the  defendant  that  is 
most  likely,  if  the  defendant  is  defeated,  to  solve  your  problem. 

Mr.  GucKMAN.  But  you  go  after  everybody  in  our  society,  not 
just  that  defendant,  because  the  principles  of  joint  emd  several  li- 
ability you  have  to  go  a^r  everybody. 

Mr.  Nader.  In  some  cases,  where  you  have  large  land-owning 
corporations  who  are  involvwi  with  the  problem,  deservedly  so.  I 
am  just  saying  the  economics  of  lit^ation  are  such  you  are  not 
likely  to  sue  farmer  Brown  on  his  300  acres  when  you  can  sue  the 
source  of  farmer  Brown's  problems  which  is  the  chemical  compemy. 

Mr.  Glickman.  Unfortunately,  farmer  Brown  gete  sued  in  every 
suit  because  a  good,  responsible  plaintifTs  lawyer  will  probably  be 
n^ligent  if  he  doesn't  sue  farmer  Brown. 
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I  am  just  saying,  I  have  some  sympathy  with  your  point  of  view 
on  citizen  suite  but  I  think  it  has  to  be  very  c^^ully  tailored  in 
order  to  prevent  people  becoming  defendants  in  lawsuits  who  really 
have  no  responsibility  whatsoever. 

Anyway,  Mr.  Chairman,  thank  you  very  much. 

Mr.  Brown.  Nfr.  de  la  Garza,  would  you  care  to  ask  any  ques- 
tions at  this  time? 

The  Chairman.  Thank  you  very  much.  I  welcome  the  witness 
and  I  appreciate  his  being  here  and  his  contribution  to  this  hear- 
ing. 

I  Eim  sorry  I  was  late.  I  had  other  things  to  do  this  morning  eind 
had  to  make  the  rounds  before  I  got  here. 

Mr.  Nader,  I  understand  you  mentioned  my  name  or  my  district 
in  part  of  your  testimony,  not  in  your  written  statement;  is  that 
correct? 

Mr.  Nader.  Yes,  sir. 

The  Chairman.  Would  you  mind  repeating  those  comments  so 
that  I  could  hear  them — I  don't  want  to  misunderstand  you. 

Mr.  Nader.  I  am  saying  the  discussion  of  this  l^islatioo  often- 
times tends  to  be  a  little  abstract  here  in  Washington.  It  is  impor- 
tant to  go  into  the  Members'  districts  where  there  are  heavy  uses 
of  agricultural  chemicals  in  order  to  document  the  problems,  the 
health  problems,  in  these  districts,  and  give  the  public  support  a 
higher  visibility  and  greater  urgency  so  ^ou  can  do  a  better  job 
here  protecting  your  people  back  in  your  district. 

The  problem  with  negotiators  is  as  they  increaainglv  n^[otiate 
they  become  more  and  more  technical  and  abstract  and  less  empiri- 
cal, and  less  reflective  of  the  real  human  disasters  back  home,  like 
in  drinking  water  contamination. 

The  Chairman.  I  beg  to  differ  with  you  because  the  essence  of  a 
Member's  stay  here  is  the  support  he  receives  in  his  district,  and 
his  caring  for  the  people  in  his  district.  That  you  might  agree  or 
disagree  with  a  Member's  vote,  or  a  Member's  attitude,  or  a  Mem- 
ber's direction  does  not  mean  that  he  is  not  in  fact  representing 
the  attitude  of  his  district. 

I  see  from  your  written  testimony  that,  and  I  quote:  "Preemption 
efforts  last  year  on  behalf  of  special  interest  groups  such  as  the 
Grocery  Manufacturers  Association  (GMA)  eventually  helped  to 
kill  FIFRA  on  the  House  floor." 

If  I  attach  that  to  the  accuracy  of  your  statement,  FIFRA  passed 
three  times  on  the  House  floor — once  by  unanimous  consent.  It  was 
never  killed  on  the  House  floor. 

Mr,  Nader.  As  you  know,  once  the  Senate  acta  it  goes  thnni^ 
once  more. 

The  Chairman.  I  am  not  talking  about  the  Senate.  You  s^y  it 
was  killed  on  the  House  floor — your  adviser  back  there.  But  the 
bill  passed  by  unanimous  consent.  That  mesmt  that  not  one 
Member  present  objected  to  the  legislation.  If  that  is  the  accuraiC? 
of  the  rest  of  your  statement,  we  have  to  take  it  as  such. 

Have  you  been  in  my  congressional  district,  Frio  County? 

Mr.  Nader.  Yes,  I  have. 

The  Chairman.  Frio  County? 

Mr.  Nader.  1  am  appalled  by  your  health 

The  Chairman.  Fno  County? 
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Mr.  Nader.  By  the  health  conditionfi  in  your  congresBional  dis- 
trict. 

The  Chairman.  Frio  County? 

Mr.  Nader.  Appalled. 

The  Chairman.  Frio  County? 

Atascosa  County? 

Mr.  Nader.  Let  me  just  clariiy  your  point. 

The  Chairman.  Do  you  know  where  my  congressional  district  is? 

Mr.  Nader.  Yes.  Let  me  just  clari&  the  prior  point. 

The  Chairman.  Have  you  been  in  Frio  County? 

Mr.  Nader.  I  have  been  through  your  congressional  district 
before  you  came  to  Congress,  and  during  your  time  in  Congress. 

The  Chairman.  Frio  County? 

You  weren't  in  the  business  you  are  in  when  I  came  to  Congress. 
You  are  a  newcomer,  Mr.  Nader. 

Mr.  Nader.  I  don't  think  you  have  watched  what  we  have  been 
doing  over  the  years. 

The  Chairman.  Yes,  I  am  aware  of  your  activities. 

Mr.  Nader.  We  put  a  profile  out  on  you  in  1972. 

Let  me  just  correct  the  record  here. 

The  fined  cycle  of  this  l^islation,  which  had  to  go  through  the 
Senate  and  the  House,  was  scuttled  by  both  Senator  Metzenbaum's 
opposition  and  the  Grocery  Manufacturers  of  America. 

'The  Chairman.  It  was  stopped  by  a  staffer  in  the  Senate,  to  my 
knowledge. 

But  I  didn't  come  here  to  argue  with  you. 

Mr.  Nader.  Yes,  you  did.  "There  is  nothing  wrong  with  arguing 
with  me.  That's  what  hearings  are  all  about. 

The  Chairman.  I  didn't  come  here  for  that. 

We  have  a  very  difficult  situation  and  we  need  all  the  help  we 
can  get,  emd  not  to  be  crosswise  and  not  to  be  pointing  fingers,  but 
we  have  to  be  accurate  in  what  we  say,  and  we  have  to  put  emotion 
aside  and  deal  with  facts. 

And  the  facts  are  that  we  have  to  juggle  many  different  interests 
to  produce  a  viable  bill.  But  if  we  have  no  bill,  Uien  the  situation 
reverts  to  the  situation  that  you  are  so  critical  of,  although  we 
could  have  made  some  progress. 

Now,  where  would  you  stand  with  some  progress  or  leaving  the 
status  quo? 

Mr.  Nader.  As  I  indicated,  the  October  l^rislation,  coupled  with 
these  five  changes,  would  be  a  good  base  in  which  to  start. 

How  C£ui  you  expect  the  Government  to  remove  a  pesticide  if  it 
has  to  pay  $160  million  for  one  pesticide  inventory  on  the  shelf? 

It  just  isn't  workable  unless  you  get  rid  of  the  mdemniHcation 
provision,  Congressman. 

The  Chairman.  That  is  something  we  have  to  consider.  It  is  just 
that  you  can  only  do  the  things  that  need  to  be  done  with  the  tools 
you  have.  It  is  achieving  the  art  of  the  possible.  The  reality  of  this 
situation  is  that  a  Senate  staffer  killed  the  whole  dam  thing — and 
that  is  what  happened.  He  may  well  have  been  your  right  arm  or 
somebody  else's  right  arm.  I  don't  know  what  special  interest 
prompted  him  to  scuttle  the  thing.  But  those  of  us  that  were  work- 
mg  in  good  faith  and  all  of  the  effort— three  times  through  the 
House — got  stalled  because  of  the  power  eventually  of  some  staffer. 
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Now,  I  somehow  resent  your  remarks  about  my  congressional 
district — yes,  we  are  a  poor  district.  We  have  a  very  difficult  time. 
But  I  would  put  up  against  Euiy  other  congressional  district  in  the 
United  States  the  effort  that  is  being  made  by  many  people  in 
every  phase  of  community  life:  cities,  counties,  pubHc  officials,  end 
schools. 

When  you  have  a  poor  district,  the  economics  are  not  such  that 
everyone  can  have  the  quality  of  life  that  one  would  desire  for 
them.  But  people  such  as  you  and,  for  example,  writers  from  the 
New  York  Times  and  Wall  Street  Journal  always  picture  us  a  to- 
bacco road:  We  are  the  worst  in  health,  and  we  are  the  worst  in 
housing,  we  are  the  worst  in  everything. 

But  we  are  not  that  bad.  We  have  deficiencies  just  like  any  other 
area.  I  resent  the  finger  pointing  as  if  no  one  is  trying,  and  no  one 
is  doing  anything  about  the  problem. 

Mr.  Nader.  But  not  every  poor  district.  Congressman,  has  eis  ita 
Representative  in  Congress  the  powerful  Chairman  of  the  House 
Agriculture  Committee.  And  while  you  do  have  to  deal  with  the  art 
of  the  possible,  you  can  raise  that  art  of  the  possible  by  your  sheer 
power  and  authority  in  the  U.S.  Congress — much  higher  than  it 
has  been  raised. 

When  the  Food  and  Drug  Administration  says  that  it  tests  leas 
than  1  percent  of  the  food  imports  in  this  country,  which  are  very 
often  heavily  contaminated  with  [>esticides  that  are  ill^al  in  this 
country,  but  legal  to  be  exported,  you  should  raise  serious  concern 
about  this. 

The  Chairman.  We  have  been  working  on  that,  but  that  is  not 
the  jurisdiction  of  this  committee. 

Mr.  Brown.  Does  the  powerful  chairman  desire  an  additional  5 
minutes?  [Laughter.] 

The  Chairman.  That  is  the  extent  of  the  power  of  a  chairman  in 
these  days. 

No,  I  thank  you,  Mr.  Chairman.  I  don't  think  further  discussion 
would  lead  to  much  prc^ess  or  any  positive  addition  to  the  record. 

Mr.  Brown.  We  thank  the  chairman  for  his  contribution. 

Mr.  Grandy. 

Mr.  Grandy.  Mr.  Chairman,  I  will  yield  to  Mr.  Gunderson  who  I 
believe  weis  here  at  the  same  time. 

Mr.  Brown.  Mr.  Gunderson. 

Mr.  Gunderson.  I  appreciate  that. 

Mr.  Brown.  I  perceived  you  aa  being  here  before  him,  Mr. 
Grandy.  If  I  was  in  error,  I  apologize. 

Mr.  Gunderson.  We  are  good  friends.  There  is  no  problem  on 
this  side. 

Mr.  Brown.  OK. 

Mr.  Gunderson.  As  a  matter  of  fact,  I  will  give  him  2V^  minutes 
so  we  will  both  be  fair. 

I  reedly  have  one  question,  Mr.  Nader. 

Do  you  prefer  H.R.  2463  over  the  present  law? 

Mr.  Nader.  No,  I  don't,  because  it  is  your  last  chance  to  improve 
the  present  law,  and  this  l^slation  is  unworkable,  unless  you 
make  the  changes  which  were  discussed  this  morning,  such  as  in- 
demnification. 
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Mr.  GuNDBRSON.  I  think  anyone  who  haa  followed  this  debate 
over  at  least  the  four  sessions  of  Congress  I  have  been  here  knowB 
that  there  is  no  such  thing  as  a  last  chance.  This  goes  on  forever  ad 
infinitum. 

But  I  would  simply  share  with  you  and  to  eill  of  the  others  ^m 
the  environmental  community  that  are  to  follow  that  it  perplexes 
me  and  I  think  many  on  this  panel  that  when  we  have  legislation 
in  front  of  us  which  will  codify  regulations,  which  will  accelerate 
the  reregistratioo  process,  will  provide  the  resources  for  that  rereg- 
istration  to  occur  on  an  accelerated  beisis,  or  direct  EPA  to  protract 
groundwater  against  pesticide  contamination,  tighten  regulations 
on  pesticide  exports,  require  public  disclosure  of  fact  sheets  sum- 
marizing health,  safety,  and  environmental  data  on  roistered  pes- 
ticides; will  allow  persons  seeking  to  comment  on  pesticide  registra- 
tion applications  to  study  safety  data  before  the  E9*A  rules  Eind  reg- 
istration of  the  chemical;  will  provide  faster  procedures  for  hear- 
ings and  cancellation  of  pesticides  following  special  reviews  of  pos- 
sible adverse  effects;  will  direct  EPA  to  obtain  data  on  potentially 
hazardous  inert  pesticide  ingredients  to  take  steps  needed  to  pro- 
tect the  environment;  will  require  the  EPA  to  issue  health  and 
safety  regs  for  employees  handling  or  exposed  to  pesticides;  will 
iirect  EPA  to  establish  a  priority  list  for  inert  pesticide  injfredi- 
3nts;  will  increase  both  civil  and  criminal  penalties  for  violation  of 
riFRA;  will  broaden  present  rules  on  training  of  pesticide  appli- 
Tanta — and  go  on  and  on. 

When  all  of  those  positive  changes  over  present  law  are  in  the 
bill  in  front  of  us,  and  you  say  no,  I  still  want  to  kill  that  bill  if  I 
zan't  have  everything  I  want,  you  are  sugKesting  that  we  ought  to 
be  content  with  the  present  and  that  the  L^islative  process  really 
3ught  not  work? 

Mr.  Nader.  No,  I  didn't  quite  say  all  that,  Congressman.  What  I 
}aid  was 

Mr.  GuNDERSON.  Well,  you  are  saying  that  eill  of  these  improve- 
ments ought  to  be  rejected  unless  you  get  everything  you  want. 

Mr.  Nadeb.  No.  What  I  said  was,  you  can  build  10  highwa}^  but 
just  before  you  reach  your  destination,  if  you  have  a  boulder  in  the 
highway,  what  would  you  say  about  the  vttlue  of  the  highway?  And 
the  indemnification  provision  is  a  boulder  in  the  highway.  The  lack 
sf  adequate  fees  to  fund  all  these  added  duties  of  &A  is  a  boulder 
in  the  highway. 

EPA  is  now  operating  on  the  budget  of  1977,  and  yet,  it  has  all 
these  additional  programs  that  Congress  has  given  them.  So  when  I 
say  that  this  is  an  inadequate  bill,  we  are  trying  to  make  the  bill 
workable.  You  wouldn't  want  to  see  the  l^islation  I  really  want. 

Mr.  GuNDERSON.  Mr.  Nader,  I  would  simply  point  out  to  you  that 
if  one  boulder  on  a  highway  upsets  you — to  me.  coming  from  rural 
America,  it  is  a  lot  better  than  a  crushed  rock  road  that  we  had  in 
the  past.  I  think  you  ought  to  tfike  a  look  at  that. 

Mr.  Nader.  Unless  it  can't  be  removed. 

Mr.  GuNDERSON.  Secondly,  if  you  would  take  a  look  at  the  histo- 
ry of  this,  you  would  know  that  I  Eim  not  the  guy  you  are  going  to 
preach  to  about  increased  registration  fees  because  I  was  the  guy 
on  this  committee  in  the  last  session  that  led  the  effort  to  increase 
those  r^istration  fees  to  properly  fund  it. 
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So  I  think  you  ought  to  do  a  little  bit  better  job  of  your  history  of 
this  legislation  before  you  come  to  the  committee. 

Mr.  Nader.  But  then  why  are  you  criticizing  the  additional 
points  I  made  to  make  it  workable  if  one  of  them  is  dear  to  your 
heart? 

Mr.  GuNDERSON.  I  didn't  criticize  those  points.  I  asked  you  if 
H.R.  2463  was  better  than  present  law,  in  your  opinion.  And  you 
said  no.  And  I  said  how,  in  the  list  of  all  of  these  environmental 
advances  there  in  the  bill,  can  you  say  H.R.  2463  is  not  better  than 
present  law. 

Mr.  Nader.  Because  it  remains  unworkable.  Even  though  it  is 
better  in  many  ways,  it  is  not  better  in  the  ultimate  objective,  be- 
cause it  is  unworkable. 

Mr.  GuNDERSON.  Well,  we  just  disagree. 

Mr.  Nader.  I  mean,  you  don't  want  to  mislead  the  public  by  call- 
ing legislation  reform  legislation 

Mr.  GuNDERSON.  I  think  we  want  to  be  careful  about  who  is  mis- 
leading the  public  this  morning. 

I  yield  back  the  balance  of  my  time. 

Mr.  Brown.  Mr.  Staggers. 

Mr.  Staggers.  Thank  you,  Mr.  Chairman. 

I  would  like  to  follow  up  on  my  colleague  Mr.  Gunderson.  I  have 
heard  you  say  that  we  don't  get  a  chance  every  2  yeara — this  is  the 
Uist  chance. 

The  National  Academy  of  Sciences  has  shown  to  us — and  I  guess 
it  is  public — that  90  percent  of  all  dietary  risks  come  ^m  pesti- 
cides now  on  the  market — reregistration  goes  somewhere,  it  would 
appear,  and  I  think  that  my  colleague  meikes  a  fairly  good  point. 

You  have  mentioned,  I  think,  the  five  items  that  you  would  like 
to  have  included  in  the  bill.  Is  that  an  all  or  nothing,  or  is  there  a 
prioritized  list  that  we  could  work  from? 

I  gather  from  what  I  have  heard  you  say,  that  indemnification 
would  be  the  number  one  fault  that  we  are  overlooking.  Am  I  miss- 
ing something,  or  is  it  an  all  or  nothing?  Is  there  a  list  that  we 
should  be  prioritizing? 

Mr.  Nader.  Indemnification,  citizen  suits,  and  the  preemption 
issue,  which  has  to  be  carefully  drafted. 

Mr.  Staggers.  If  we  had  only  one  of  those  that  we  could  get  in? 

Mr.  Nader.  Citizen  suits. 

Mr.  Staggers.  When  Mr.  Roberts  was  talking — I  heard  you  say 
that  the  deadlines  wouldn't  stick,  to  Mr.  Roberts'  questions.  I 
assume  what  you  meant  was  that  because  there  would  be  no  citizen 
suits,  that  is  the  reason  that  the  deadlines  wouldn't  stick. 

Mr.  Nader.  That  in  the  absence  of  sanctions,  of  adequate  sanc- 
tions when  the  deadlines  aren't  met. 

Mr.  Staggers.  What  type  of  sanctions  are  we  talking  about? 

Mr.  Nader.  My  semctions  would  be  to  initiate  disciplinary  pro- 
ceedings relating  to  the  culpable  officials  pursuant  to  their  remov- 
al, in  addition  to  monetary  penalties. 

Mr.  Staggers.  He  also  talked  about  studies.  I  heard  you  mention 
mother's  milk. 

Are  there  any  other  studies  that  you  were  advocating? 

Mr.  Nader.  Yes,  more  site  specinc  studies,  more  up-to-date  test- 
ing of  drinking  water  in  geographical  areas  around  the  country, 
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more  studies  on  imports  of  contaminated  food  produce.  These  are 
the  kinds  of  studies  coming  out  every  few  months  which  can  more 
readily  inform  the  public  and  provide  backup  support  for  legisla- 
tors to  engage  in  better  oversight  and  stronger  legislation,  or  work- 
able l^islation. 

Mr.  Stacgebs.  So  we  should  mandate  a  discretion  for  the  agency, 
or  should  we  miindate  certain  studies? 

Mr.  Nader.  Specific  studies,  as  has  been  mandated  in  other 
safety  and  health  legislation.  You  say  you  would  like  a  study  to  be 
conducted  on  x  to  be  released  by  y  date,  I  think  that  would  be- 

Mr.  Staggkbs.  So  mother's  milk  would  be  one  of  the  important 
things,  ground  water  would  be  another  important  thing? 

Mr.  Nader.  Yes. 

Mr.  Staggers.  And  site,  specific  site  inspection? 

Mr.  Nader.  Yes,  emd  a  degree  of  indoor  pollution,  the  problem  of 
indoor  pesticide  application,  the  problem  of  worker  hazanlB.  For  ex- 
ample, it  would  be  nice  to  have  a  comprehensive  report  on  farm 
workers  and  their  access  to  cleem  drinking  water,  or  lack  thereof. 

I  think  if  you  do  give  these  ii^unctions  to  the  agency.  Congress- 
man, it  would  be  good  to  provide  adequate  budget  for  them,  obvi- 
ously. 

Mr.  Staggers.  Obviously. 

I  have  no  further  questions,  Mr.  Chairman,  thank  you. 

Mr.  Brown.  Mr.  Grandy. 

Mr.  Grandy.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  have  an  opening  statement  which  I  would  like 
unanimous  consent  submitted  into  tiie  record. 

Mr.  Brown.  Without  objection,  it  will  be  included  in  the  record 
at  this  point. 

[The  prepared  stetement  of  Mr.  Grandy  follows:] 


Mr.  Chairman:  Once  again,  I  commend  you  for  your  leadership,  aswell  as  that  of 
the  ranking  minority  member,  Mr.  Roberts,  in  taking  the  lead  on  FIFRA. 

As  we  continue  to  address  this  issue  and  hold  hearings  on  proposed  FIFRA  legisla- 
tion.  I  believe  it  is  a  must  that  we  finally  tackle  the  tadc  of  providing  quality  f  lyKA 
reform.  For  the  past  6  years  Congresa  haB  been  moving  towards  amending  FIFRA.  It 
is  our  duty  as  members  of  this  subcommittee  and  as  legisUtora  to  produce  rasponsi- 
ble  legislation  that  is  beneficial  for  all  concerned. 

As  you  know,  some  State  governments  have  already  produced  ground  water  legis- 
lation, including  tay  home  State  of  Iowa.  However  the  rale  that  the  Federal  Govern- 
ment plays  in  setting  national  standards  should  begin  with  this  panel.  The  Federal 
Government  cannot  continue  to  participate  in  playground  dodge-ball  with  this  issue. 

I  do  have  concerns  about  the  entire  issue  of  ground  water,  as  we  all  should.  Many 
questions  have  to  be  answered,  this  is  where  our  panelists  today  play  a  very  impor- 
tant role.  We  have  to  differentiate  between  natural  ground  water  contamination 
and  synthetic  drainage.  The  Federal  Government  must  be  able  to  give  informed  an- 
swers about  the  health  and  safety  of  currently  registered  pesticides.  The  questions 

Finally,  it  is  my  belief  that  we  have  a  re^Kinsibility  to  debate  the  question  of  the 
proper  Federal  role  in  connection  with  ground  water,  and  I  look  forward  to  address- 
ing this  task  we  have  before  us. 

Mr.  Grandy.  Thank  you. 

Mr.  Nader,  at  the  risk  of  sounding  a  bit  parochial,  my  mi^or  in 
these  deliberations  is  the  ground  water  issue  because  it  directly  af- 
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fects  my  State.  Most  of  Iowa's  drinking  water  is  ground  water, 
which  you  probably  know. 

The  problem  that  we  have  out  here  when  it  comes  to  creating 
Federal  guidelines  and  Federal  guidelines  versus  State  guidelines  is 
really  a  scientific  and  chemical  one,  and  that  is  how  do  we  difFeren* 
tiate  between  natural  ground  water  contamination  emd  synthetic 
drainage. 

Do  you  have  any  data  that  can  provide  some  guidance  if  the  Fed- 
eral Government  intervenes  here  and  creates  a  kind  of  Federal 
ground  water  standard  to  tell  the  difference  between  what  natiu^- 
ly  occurs  in  the  soil,  particularly  in  com  country  where  you  have 
high  incidence  of  nitrate,  and  those  that  are  artificially  implanted 
in  the  soil? 

Mr.  Nadeh.  Nothing  that  isn't  available  to  you  through  Congres- 
sional Research  Service  and  the  regulatory  agencies. 

Mr.  Grandy.  So  far,  and  I  base  this  not  so  much  on  what  I  have 
learned  here,  but  what  I  have  learned  back  home,  is  that  the  data 
is  not  sufficient  yet  to  do  that.  We  don't  have  the  information  to 
create  those  guidelines. 

What  concerns  me  are  the  remarks  that  you  make  in  your  state- 
ment about  liability  exemptions,  when  you  say  the  liability  exemp- 
tion for  agricultural  producers  is  simply  a  bailout  for  agnbusineas 
in  the  guise  of  protection  for  the  small  family  farmer  against  bank- 
ruptcy for  using  a  pesticide  according  to  the  manufacturer's  label. 

Then  you  go  on  to  say  that  others  would  take  more  care  than  the 
label  requires  if  they  knew  they  might  have  to  assume  the  liability. 
One  reason  for  this  is  because  farmers  know  these  chemicals  will 
leach  even  if  they  are  used  properly  as  evidenced  by  the  finding  of 
23  pesticides  in  the  ground  water  of  24  States. 

Are  you  suggesting  that  if  a  farmer  uses  a  chemical  as  per  the 
instructions  he  would  still  be  liable  for  legeil  action? 

Mr.  Nader.  First  of  all,  I  don't  believe  in  liability  exemptions  for 
einybody,  so  this  is  a  very  consistent  principle. 

Second,  it  all  depends  on  the  facts.  Congressman.  Obviously,  if 
there  was  no  reasonable  way  the  farmer  could  have  found  out  the 
damage  to  be  done,  the  label  didn't  tell  the  farmer,  there  would  be 
a  proper  defense  there.  On  the  other  hand,  if  the  feumer  did  know, 
if  he  had  prior  evidence  of  people  being  hurt,  then  his  liabili^ 
would  be  quite  different. 

Mr.  Grandy.  What  do  we  do  in  a  situation  that  would  occur  in 
my  district  of  northwest  Iowa  if  ground  water  contanunation  origi- 
nates from  center  pivot  irrigated  Eigriculture  in  South  Dakota  and 
flows  into  northwest  Iowa  and  pollutes  the  ground  water  there, 
does  Iowa  sue  South  Dakota,  does  farmer  Brown  in  Iowa  or  farmer 
Brown  in  South  Dakota?  Who  is  sued  here? 

I  am  not  sure  how  this  liability  works,  imd  as  such  I  am  not  sure 
how  the  liability  exemption  works. 

Mr.  Nader.  Let's  say  the  farmer  in  Iowa  is  sued.  The  farmer  can 
then  turn  around  and  sue  the  people  in  North  Dakota  who  are 
causing  the  problem.  You  have  sequential  suits  that  operate. 

Mr.  Grandy.  Then  I  guess  we  sue  the  Federal  Government  be- 
cause it  is  Government  dollars  that  is  paying  for  a  lot  of  that 
center  pivot  agriculture  that  caused  the  problem. 

Mr.  Nader.  Good  idea.  That  is  a  good  idea. 
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Mr.  Gbandy.  I  see. 

Mr.  Nader.  When  you  are  not  part  of  the  risk,  you  are  not  going 
to  be  part  of  the  solution.  If  you  exempt  any  sector  of  our  economy, 
the  culprits  will  parade  these  exempt  people  in  front  of  them  as  a 
shield  against  their  liability. 

Mr.  Gbandy.  Then  if  that  is  a  good  idea,  then  I  suppose  what  you 
are  really  advocating  here  is  we  should  get  rid  of  center  pivot  agri- 
culture and  get  rid  of  that  disincentive  to  pollute  the  ground  water 
thereby  reducing  the  productivity  of  South  Dakota,  and  North 
Dakota,  anyplace  that  uses  center  pivot  agriculture. 

And  then  I  would  ask  the  question:  What  do  we  do  with  those 
farmers  who  are  no  longer  able  to  produce? 

Mr.  Nader.  Now  you  are  getting  into  real  broad  agronomic  ques- 
tions. 

Mr.  Grandy.  Well,  you  see  a  kind  of  domino  chain  that  exists 
here,  Mr.  Nader. 

Mr.  Nader.  Yes,  I  know  it. 

Mr.  Grandy.  That  is  why  I  center  on  the  liability  problem  be- 
cause it  is  very  hard  to  determine  who  is  at  risk.  And  just  follow- 
ing up  a  little  bit  on  what  Mr.  Glickman  said  about  joint  and  sever- 
al liability,  it  is  exponential,  it  goes  on  forever.  You  mention  here 
it  is  a  disincentive  for  larger  agricultural  producers. 

This  committee  has  never  agreed  on  what  a  large  Eigricultural 
producer  is.  We  have  a  heck  of  a  time  deciding  what  a  farmer  is. 

Mr.  Nader.  It  is  a  moving  target,  given  the  consolidations. 

Mr.  Grandy.  Absolutely. 

Mr.  Nader.  I  think,  however,  that  the  trail  of  liability  is  sort  of 
like  in  Watergate,  follow  the  trail  of  the  money-  And  what  liabili^ 
does  is  force  a  country  to  concentrate  more  and  more  on  the  funda- 
mental sources  of  a  problem,  rather  to  symptomatic  sources  of  a 
problem,  such  as  the  state  of  our  underground  aquifers  in  the  great 
farm  areas,  and  the  depletion  of  them;  such  as  the  wisdom  of  these 
taxpayer  subsidies  to  agribusiness  in  California;  such  as  the  way 
the  agribusiness  companies  are  avoiding  the  recent  legislation  in 
Congress  to  favor  small  farm  recipients  of  these  subsidies  against 
large  recipients. 

And  I  agree,  that  is  what  will  occur,  but  I  think  that  is  a  good 
thing. 

I  am  worried  about  the  people  who  are  damaged,  though.  You 
see,  the  fact  that  you  are  asking  your  question  from  the  people  who 
may  be  liable  illustrates  who  is  oreanized  and  who  isn't.  The  in- 
jured  people  are  never  organized.  Most  people  don't  think  they  are 
going  to  get  injured.  When  they  get  injured  they  are  focusing  on 
their  own  cancer,  or  they  are  focusing  on  their  own  health  deficien- 
cies. 

My  focus,  when  I  talk  about  the  lieibility  issue,  are  the  innocents 
who  are  injured  and  need  a  remedy. 

Mr.  Grandy.  Mr.  Chairman,  may  I  proceed  for  just  an  additional 
minute? 

Mr.  Brown.  Without  objection,  the  gentleman  is  recognized  for 
one  additional  minute. 

Mr.  Grandy.  I  would  just  say  this:  The  farmers  in  my  area  are 
very  aware  of  that  and  they  are  aware  that  they  fire  drinking  the 
water  that  they  are  polluting.  But  rather  than  advocating — and  I 
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base  this  on  a  farm  summit  that  I  had  in  my  district  just  this 
weekend— rather  than  look  towards  the  Federeil  Government  for 
some  kind  of  uniform  standard  or  some  kind  of  liability  guideline, 
they  have  proposed  using  the  conservation  mechanisms  tliat  we 
have  in  existing  farm  law  to  police  themselves. 

In  other  words,  we  have  a  10-year  Conservation  Prcwram  in  the 
Food  Security  Act.  They  say,  let  us  use  that  for  ground  water  con- 
servation just  the  way  we  use  it  for  soil  conservaUon.  And  to  me,  to 
contract  with  the  individual  farmer  so  that  he  can  poHce  his  own 
ground  water  and  be  responsible  that  way  is  a  much  more  effective 
way  of  trying  to  create  some  kind  of  an  enormous  liability  mecha- 
nism which  as  we  discuss  it  seems  Eilmost  unenforceable. 

Mr.  Chairman,  I  yield  back.  Thank  you. 

Mr.  Nader.  That  is  an  important  approach  that  you  mentiooed, 
a  very  important  one.  But  it  doesn't  displace  the  need  for  liability 
when  some  innocent  people  are  damaged. 

I  might  add  that  the  farmers  in  this  country  are  the  prime  clas- 
sic victims  of  the  agricultural  industry  in  so  memy  ways:  economic 
as  well  as  ecological.  We  all  need  to  help  them  get  out  of  it  because 
they  are  destroying  the  very  basic  nutrients  and  int^frity  of  the 
water  that  makes  their  crops  possible. 

Mr.  Brown.  Mr.  Panetta. 

Mr.  Panetta.  Themk  you  very  much,  Mr.  ChEiirman,  and  wel- 
come to  the  Agriculture  Committee,  Mr.  Nader. 

You  have  a  standard  for  raising  hell  and  you  have  more  than 
met  that  standard  this  morning,  but  that  is  not  all  bad. 

I  wanted  to  ask  you  about  last  year's  l^islation.  Did  jrou  or  did 
you  not  support  the  Conference  Report  uiat  was  adopted  l^  the 
House  of  Representatives  last  year  and  that  feuled  on  the  Senate 
side? 

Mr.  Nadeh.  I  supported  it  for  the  reasons  most  people  supported 
it — nothing  had  been  going  on  for  years,  and  some  of  the  thin^ 
that  were  in  this  bill  were  steps  in  &e  direction  of  a  workable  mil 
but  not  yet  having  reached  the  workable  bill. 

So  now  that  we  have  got  a  new  Congress,  let's  try  to  do  better. 

Mr.  Panetta.  OK,  so  at  least  for  our  parameters,  if  we  be^in  to 
build  based  on  the  legislation  passed  leist  year,  then  do  you  feel  the 
legislation  is  worth  adopting,  both  by  the  House  and  the  Senate? 

Mr.  Nader.  With  these  points  of  addition  that  I  mentioned,  yes. 

Again,  you  know,  whenever  you  decide  what  to  support  in  this 
Congress  you  always  have  to  eisk  yourself,  what  is  Mr.  Reagan 
going  to  do  when  it  reaches  his  desk. 

Mr.  Panetta.  That  is  right.  The  first  job  in  a  very  conu>lez  issue 
like  this  is  to  try  to  put  coalitions  tf^ether  and  just  get  l^islation 
through  the  House  and  the  Senate.  Last  year  I  thought  that  all  of 
the  groups  involved,  including  the  public  citizen  groups  and  the 
others  that  had  worked  on  this  issue,  had  really  done  a  remarkable 
job  trying  to  compromise.  I  also  thought  we  had  the  best  chance  we 
ever  had  of  trying  to  get  FIFRA  legislation  adopted  Ifist  year  and  it 
was  unfortunate,  for  whatever  reasons,  that  that  collapsed.  Now  we 
have  to  begin  to  put  that  back  together  again. 

Let  me  ask  you  about  an  issue  that  1  was  involved  with  dealing 
with  the  preemption  issue  and  the  uniform  tolerance  issue.  I  ^eas 
the  problem  is  that  when  we  all  acknowledge  that  E^A  is  not 
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doing  a  very  good  job — it  is  tough  to  say  that  we  ought  to  now  give 
EPA  total  authority. 

The  question  I  ask  you  is  this:  if  in  fact  EPA  and  FDA  and  the 
others  were  doing  a  good  job,  would  it  make  sense  to  establish  a 
uniform  tolerance  Euid  allow  for  preemption? 

Mr.  Naoeb.  It  would  only  according  to  the  CEilendar.  In  other 
words,  the  States  should  be  edlowed  to  move  on  their  own  if  EPA 
doesn't  meet  rigorous  deadlines,  No.  1.  And,  second,  the  States 
have  always  got  to  have  the  authority  to  deal  with  emergency  con- 
ditions or  imminent  peril — conditions.  But  now  you  have  the  worst 
situation  where  it  is  really  open  Sesame  for  the  EPA  and  FDA.  I 

{*ust  can't  think  of  any  other  regulatory  agencies  who  have  a  worse 
aw  to  operate  under,  and  who  have  operated  worae  under  that 
law.  It  is  almost  a  mockery.  I  would  say  it  is  a  candidate  for  either 
Kafka  or  Voltaire  to  comment  on.  It  is  almost  l^islative  draftsmen 
malpractice.  It  is  almost  designed  not  to  work,  with  all  their  ex- 
emptions and  all  their  unbridled  discretions  and  convolutions.  It 
even  defies  a  comprehensive  reading  if  you  trv  to  read  it. 

Mr.  Panetta.  We  have  all  acknowledged  that  from  1972  to  have 
only  rer^istered  17  of  600  active  ingredients  tells  the  tale  all  in 
itself.  We  are  aware  of  the  problems. 

On  the  other  hand,  as  you  have  acknowledged,  we  have  a  respon- 
sibility to  the  entire  country  to  miike  sure  that  this  law  is  being 
enforced  properly. 

I  guess  one  of  the  concerns  we  have  is  that  if  we  don't  keep  the 

?ressure  on  EPA,  where  do  we  turn?  Sure,  there  are  the  New 
orks,  and  the  Mfissachusetts,  and  the  Califomias.  But  the  prob- 
lem is  there's  a  number  of  States  that  do  a  lousier  job  in  terms  of 
dealing  with  pesticides,  herbicides,  and  what  have  you,  in  their 
States,  and  that  is  my  concern. 

My  concern  is  we  can't  avoid  the  issue  of  making  sure  EPA  does 
the  right  job,  for  all  of  the  reasons  you  have  cited.  I  think  our  first 
obligation  is  to  make  sure  not  only  that  we  delineate  clearly  what 
their  obligation  is,  but  we  had  better  make  sure  we  give  them  the 
resources  to  implement  the  job.  We  can  put  all  kinds  of  burdens  on 
their  shoulders,  but  if  we  don't  give  them  the  resources  and  the 
people  to  handle  them,  then  we  are  just  asking  for  additional  trou- 
ble in  the  future.  That  is  where  the  States  tlien  legitimately  can 
claim  some  territory. 

I  reeilly  hope  that  we  c£in  try  to  work  towards  that  kind  of  com- 
promise in  this  session.  Thank  you. 

I  thank  the  chairman. 

Mr.  Brown.  I  recognize  Mr.  Roberts  for  a  few  brief  additional 
comments. 

Mr.  Roberts.  I  themk  the  chairman.  I  guess  these  will  be  obser- 
vations and  please  feel  free,  Mr.  Nader,  to  comment.  I  hope  that 
Senator  Kafka  and  Senator  Voltaire  will  be  able  to  read  through 
the  FIFRA  bill  with  some  kind  of  clarity  and  we  can  work  with 
them  over  there  in  the  Senate. 

I  think  you  can  sort  of  connote  that  we  are  a  little  thin-skinned 
on  this  committee,  or  this  subcommittee  especially,  after  wrestling 
with  the  FIFRA  animed  for  7  years.  In  my  own  case,  I  worked  with 
my  predecessor,  so  ever  since  DORFA  has  been  in  existence  we 
have  been  trying  to  get  some  progress.  It  is  very  frustrating,  espe- 
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cially  when  we  determine  that  those  who  shine  the  light  of  truth 
into  darkness  from  cloud  nine  use  a  rather  selective  flashlight  and 
we  are  not  included  in  that  focus. 

With  that,  I  would  point  out  that  it  wfis  Chairman  Brown  and 
Pat  Roberts,  at  the  strong  urging  of  the  chairman,  who  went  before 
the  Independent  Agency  Appropriations  Subcommittee  to  urge 
albeit  a  small  amount  of  money,  $50  million,  to  pay  for  the  indem- 
nification cost  and  the  cleanup  of  EDB,  which  is  a  real  problem, 
more  especially  in  Mr.  Colemfui's  district  from  Missouri. 

The  estimated  cost  of  that  is  probably  $4  to  $5  million  for  the 
indemnification.  It  doesn't  even  involve  the  task  in  r^ards  to 
cleanup.  But  there  are  members  of  this  subcommittee,  including 
the  chairman,  who  have  pushed  very  strongly  under  very  severe 
budget  restrictions,  to  get  that  job  done,  and  we  do  have  some  real 
problems  out  there. 

Let  me  point  out  for  the  record,  too,  that  there  Eire  other  organi- 
zations other  than  the  National  Agricultural  Chemicals  Association 
and  the  Grocery  Manufficturers  who  are  supportive  of  the  Sten- 
holm-Roberts  national  uniform  marketing  or  tolerance  bill.  I  have 
a  list  of  61  farm  organizations,  including  such  interests  as  the 
Kansas  Wheat  Growers — and  I  am  not  going  to  go  into  £ill  of  them. 
I  would  also  include  the  Dodge  City  Coffee  Club,  as  I  talk  with 
them  about  every  month. 

But  it  isn't  entirely  self-seeking  on  the  part  of  these  organiza- 
tions. We  want  to  reach  some  accommodation,  and  the  five  compro- 
mise efforts  that  I  described  were  made  in  good  faith  and  we  want 
a  Feder£il-State  partnership  so  we  can  really  get  at  the  bottom  of 
this.  As  my  friend  from  California  indicated,  it  would  be  our  desire, 
once  we  reform  the  process,  speed  it  up,  it  would  be  made  applica- 
ble to  all  50  States,  so  all  those  consumers  in  those  States  would  be 
protected. 

I  am  a  little  concerned  about  this  liability  question.  My  colleague 
from  Kansas  indicated  joint  and  separate  liability.  My  colleague 
from  Iowa  went  through  all  that  and  we  got  into  a  definition  of 
who  is  a  large  farmer  and  who  is  a  small  fanner,  and  I  don't  want 
to  get  into  that. 

But  are  you  saying  that  if  the  farmer  would  follow  the  labeling 
guidelines  and  that  if  there  was  a  health  hazttrd,  and  if  there  was 
liability  involved,  he,  too,  would  be  subject  to  the  disciplinary  ac- 
tions that  you  have  recommended,  i.e.,  end  up  in  the  slammer  if  in 
fact  that  were  the  case,  if  you  made  that  application? 

Mr.  Nader.  Not  unless  the  farmer  knew  or  had  reason  to  know 
that  this  chemical  would  damage  x,  y,  z  people. 

Mr.  Roberts.  Good. 

Mr.  Nader.  That  is  an  issue  for  the  courts  to  decide. 

Mr.  Roberts.  I  was  just  concerned,  with  all  the  citizen  suits  that 
you  have  described  in  the  never  ending  process,  we  would  get  into 
the  lawyer  full  employment  act  here  if  we  are  not  careful. 

Mr.  Nader.  These  are  not  criminal  penedties. 

By  the  way,  do  you  know,  the  moat  severe  penalty,  I  believe,  in 
FIFRA,  relates  to  trade  secrets? 

Mr.  Roberts.  All  right. 

I  would  like  to  go  on  to  the  National  Academy  of  Sciences  report 
in  that  that  has  received  a  lot  of  publicity. 
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What  is  your  opinion  on  that? 

Mr.  Nader.  I  think  it  produced  a  mountain  and  came  out  with  a 
mouse.  It  is  a  very  disturbing  report  about  both  the  prolifera^ig 
dangers  of  agricultural  chemicaJs  from  food  imports,  to  ground 
water,  to  domestic  food  production,  et  cetera. 

It  also  focuses  on  the  enormous  job  that  needs  to  be  done  which 
has  not  been  done  by  the  regulatory  agencies.  And  then  it  comes 
out  to  get  rid  of  the  Delaney  clause.  I  mean,  the  Delaney  clause  is 
abncet  a  sideshow  compared  to  the  need  to  strengthen  or  replace 
FIFRA  with  a  strong  standard. 

Mr.  Roberts.  I  t^e  it  for  granted,  then,  that  when  I  would  de- 
scribe the  report  as  the  mouse  that  roared  in  behalf  of  negligible 
risk  standarcb  to  replace  the  Delanev  clause  so  we  could  in  fact  go 
after  the  bad  actors  and  bring  tne  Delaney  amendment  into 
modem  day  technology's  world,  that  you  would  be  opposed  to  that? 

Mr.  Nader.  Yes,  I  tmnk,  you  know,  they  have  taken  three  addi- 
tives out  because  of  the  Delaney  provision  since  it  weis  enacted,  I 
believe,  almost  30  years  ago.  It  is  one  of  the  few  frames  of  refer- 
ence that  Congress  has  sent  up  to  the  executive  branch.  And  those 
of  us  who  have  been  trying  to  deal  with  cancerous  additives  in  the 
food,  like  to  have  it  around  still.  Even  though  the  detection  levels 
are  more  precise  now,  you  still  don't  have  much  scientific  support 
for  the  threshhold  level,  for  carcinogens. 

Mr.  RoBBKis.  At  the  time  that  Jim  Delfuiey  introduced  his 
amendment,  his  successful  amendment,  we  were  into  parts  per  mil- 
lion as  opposed  parts  per  billion,  and  it  was  my  thought  that  if  we 
would  follow  the  advice  of  the  NAS  study  that  we  comd  get  a  negli- 
gible risk  kind  of  yardstick  as  best  we  can — and  that  would  be  ter- 
ribly difficult,  I  understand  that — and  really  concentrate  on  the 
bad  actors. 

I  don't  want  to  go  into  a  laundry  list  of  the  bad  actors  but  they 
are  certainly  part  of  that  615  ola  chemicals  that  have  not  been 
washed  through  this  whole  FIFRA  reform  process,  Etnd  you,  i.e., 
Massachusetts,  New  York,  or  whoever,  could  certainly  get  into 
State  preemption  on  that. 

One  more  thing:  Are  you  familiar  with  the  Council  for  Agricul- 
ture, Science,  fuid  Technology ,  or  Etn  outfit  that  comes  to  town  here 
a  lot  that  works  with  our  land  grant  institutions  called  CAST? 

Mr.  Nader.  Not  as  familiar  as  I  would  like  to  be. 

Mr.  Roberts.  They  have  indicated  here  through  a  press  release 
the  possible  lifetime  ceincer  hazard  from  consuming  residues  of  sus- 
pected pesticide  carcinogens  in  the  U.S.  food  supply  is  similar  to 
that  from  drinking  1.6  quarts  of  chlorinated  tap  water  per  day.  It  is 
far  less  thsin  the  cancer  hazard  from  daily  consumption  of  a  peanut 
butter  sandwich  or  a  mushroom. 

I  take  it  for  granted  that  you  are  not  in  agreement  with  that 
statement? 

Mr.  Nader.  Nor  is  the  National  Academy  of  Sciences  which  esti- 
mates about  1.2  million  cancers  in  our  lifetime  from  just  28  pesti- 
cides without  taking  into  account  syner^m,  without  taking  into 
account  all  the  other  chemicals  and  fungicides,  and  without  taking 
into  account  the  dubious  average  consumption  level  in  a  diet  of  an 
adult  which  ignores  the  children's  diet  intake,  and  on  and  on  and 
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So  I  think  that  is  almost  as  bad  as  some  of  this  stuff  I  hear  out  of 
the  Tobacco  Institute  iVom  this  council. 

Mr.  Roberts.  I  appreciate  your  contribution  and  as  my  colleague 
from  California  has  indicated,  I  think  you  have  done  exactly  what 
we  expected. 

Mr.  Nadeb.  I  will  take  that  in  a  positive  form. 

Mr.  Roberts.  It  is  a  compliment 

Mr.  Naoer.  Thank  you. 

Mr.  Roberts.  Albeit  sort  of  left-handed,  eind  for  me  that  is  a  little 
unique  as  I  am  usually  more  off  to  the  right. 

Mr.  Brown.  Mr.  Nader,  we  thank  you  very  much  for  your  testi- 
mony. Obviously,  the  members  of  the  coounittee  were  not  in  whole- 
hearted agreement  with  everything  that  you  stated  but  the  amount 
of  time  that  they  have  given  to  you  and  to  questioning  you  indi- 
cates  the  importance  they  attach  to  your  testimony,  and  we  veiy 
much  appreciate  it. 

Mr.  Nader.  I  appreciate  that  very  much.  Thank  you,  members  of 
the  committee. 

[Editor's  note.— June  18,  1987  letter  from  Mr.  Nader  to  Mr. 
Brown  follows:] 
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Mr.  Brown.  I  would  like  to  call  the  Honorable  Paul  Tsongas,  a 
distinguished  former  Member  of  the  U.S.  Senate,  for  his  testiinony 
at  this  time. 

Mr.  Tsongas,  your  testimony,  of  course,  will  appear  in  full  in  the 
record.  If  you  care  to  abbreviate  any  portion  of  it,  of  course  you  are 
free  to  do  so. 

STATEMENT  OF  PAUL  E.  TSONGAS,  ATTORNEY,  BOSTON,  HA.  AND 
FORMER  U.S.  SENATOR  FROM  MASSACHUSETTS 

Mr.  Tsongas.  Thank  you,  Mr.  Chairman. 

I  am  pleased  to  see  that  in  the  last  hour  and  a  half  that  things 
haven't  changed  since  I  left  here  some  3  years  ago. 

The  full  statement  has  been  submitted  to  you  and  I  appreciate 
your  putting  it  into  the  record. 

Let  me  revise  that  in  light  of  what  has  taken  pletce  since  9:30 
and  address  the  issue  somewhat  differently  than  I  had  intended  to. 

If  one  follows  the  discussion  between  Congressman  Staggers  and 
Congressman  Panetta  and  Mr.  Nader,  the  discussion  that  Mr.  Stag- 
gers made  reference  to  maindating  x  study  to  be  completed  by  y 
date,  and,  as  you  know,  that  in  essence  is  what  your  bill  does — ^you 
are  talking  about  600  plus  pesticides  in  something  like  1,200  inert 
ingredients. 

What  I  am  suggesting  is  you  can't  there  from  here.  It  is  simply 
not  going  to  happen,  that  you  have  x  study,  y  date,  without  z 
money,  and  it  is  simply  not  going  to  work. 

One  can  argue  with  Mr.  Nader  until  the  cows  come  home — ^whicb 
I  guess  is  the  appropriate  analogy  for  this  committee — but  the  fact 
is  you  simply  c£m't  do  it.  And  you  can't  tell  EPA  to  do  it  because 
they  don't  have  the  resources  to  do  it. 

When  I  left  the  Senate  3  years  ago,  one  of  the  groups  that  I  still 
had  to  work  with  was  the  Humane  Society  of  the  United  States 
and  the  MSPCA.  And  Martha  Armstrong,  who  is  behind  me,  repre- 
sents the  MSPCA.  The  issue  that  we  begem  to  work  on  was  alterna- 
tives, whether  it  weis  possible  in  pursuit  of  good  science  to  look  at 
other  ways  of  determining  toxicity  and  cancer-causing  capabilities, 
£md  do  that  kind  of  thing  without  using  emimals. 

The  reason  was  not  only  because  of  concern  about  nnimnl  issues 
but  also  concern  about  science.  All  that  has  changed.  Because,  as 
you  know,  in  Februeuy  of  1986,  OTA  came  out  with  a  report  that  I 
think  finally  put  to  bed  the  question  of  whether  alternative  testing 
was  good  science. 

I  am  not  going  to  go  through  all  of  that.  My  testimony  does 
touch  on  most  of  it.  But  it  deals  with,  for  example,  substitution  on 
testing  of  various  ingredients  by  other  meems.  As  you  know,  for  «[- 
ample,  the  LAL  test,  which  is  probably  one  of  the  more  famous, 
substituted  the  blood  of  a  horseshoe  crab  for  rabbits  in  testing  the 
sensitivity  of  humsm  beings  to  fever,  so-called  paragens,  and  that 
has  avoided  the  use  of  something  like  3  million  rabbits.  And  one 
can  look  at  that  and  see  very  clearly  what  the  economic  effects  of 
that  are  as  well. 

There  are  a  number  of  others,  and  t  won't  go  through  them,  but 
I  would  be  glad  to  respond  to  whatever  questions  you  might  have. 
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I  think  the  basic  issue  facing  this  committee  is  how  you  are 
going  to  fulfill  the  mandate.  I  would  submit  to  you  then  in  looking 
at  alternatives,  that  that  is  a  direction  that  one  has  to  go,  and  the 
sooner  the  better.  Not  only  is  it  a  FIFRA  issue,  it  is  abo  a  TCSA 
issue,  because  you  are  talking  about  600  pesticides,  1,200  inert  in- 
gredients— when  you  look  at  potentially  toxic  substances,  you  are 
talking  eibout  tens  of  thousands,  auid  the  resources  simply  are  not 
there  to  do  that. 

What  we  are  asking  for  is  that  this  committee,  now  that  the 
OTA  report  has  been  completed,  look  at  EPA  as  the  lead  agency  to 
finally  begin  the  process  of  taking  alternative  testing  from  a  kind 
of  backwater  issue  to  something  that  is  given  importance. 

The  three  things  that  we  are  specifically  requesting:  One,  that 
EPA  be  mandated  to  allocate  increased  resources  of  its  'B&D 
budget  to  new  technologies.  They  have  a  $16  million  budget  and  we 
would  request  that  that  $16  million  plus  be  eiUocated  to  new  devel- 
opment. 

Secondly,  that  EPA  should  be  the  letid  agency  in  coordinating 
the  development  of  alternatives.  You  have  NIH,  FDA,  NTP,  but 
EPA,  in  our  judgment,  is  where  that  coordination  should  begin. 

But  finally,  and  perhaps  in  a  more  intangible  sense,  I  have 
spoken  to  people  in  all  those  agencies.  There  is  no  longer  a  discus- 
sion about  whether  this  is  good  science.  It  is  more  a  question  of  in- 
stitutional inertia.  And  what  they  need  from  you  is  a  little  goos- 
ing— pardon  the  expression — that  those  who  recognize  that  they 
have  to  move  in  this  direction  are  prepared  to  do  it,  but  are  con- 
cerned about  a  Congress  which  has  demonstrated  basically  inatten- 
tion to  this  issue.  If  there  was  a  clear  congressional  mandate,  this 
is  the  direction  we  have  to  go  in,  and  the  rec(^nition  since  last 
year  there  is  indeed  good  science,  I  think  you  will  see  enormous 
strides  take  place. 

And  given  what  you  have  mandated  in  this  bill,  I  would  suggest 
that  there  really  is  no  other  choice.  In  deference  to  the  10  people 
who  are  testifying  eifter  me,  I  will  stop  at  that. 

[The  prepared  statement  of  Mr.  Tsongas  appears  at  the  conclu- 
sion of  the  nearing.] 

Mr.  Brown.  We  thank  you  very  much,  Mr.  Tsongas,  for  your  ex- 
cellent testimony,  find  also  for  your  forbearfince  in  the  use  of  time. 

I  want  to  fissure  you  that  members  of  this  subcommittee  are  very 
much  concerned  about  the  use  of  nonanimal  methods  for  testing. 
There  have  been  some  efforts  underway  to  improve  this  process  for 
a  number  of  years.  I  think  it  would  be  a  good  crtticism,  however,  to 
say  as  you  have  that  inertia  has  kept  us  from  moving  as  rapidly  as 
is  desirable,  cmd  that  possibly  we  should  give  it  a  boost  at  this 
time. 

If  there  are  ways  in  which  we  can  give  it  that  boost  within  the 
constraints — and  these  are  sometimes  monetary  constraints — that 
we  have  before  us,  I  think  this  subcommittee  would  like  to  do  that. 
I  will  make  every  effort  personally  to  explore  the  ways  in  which  we 
can  achieve  some  progreaa — overcome  that  inertia,  if  you  will. 

Mr.  Tsongas.  I  would  appreciate  that.  The  testimony  does  dis- 
cuss those  three  exEimples. 

We  met  with  the  agency  people.  We  expected  to  have  an  argu- 
ment about  the  science  application  of  tms.  It  didn't  happen.  It 
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really  was  a  question  of,  well,  things  are  slow,  and  if  we  move  will 
others  move,  and  those  kinds  of  ^ings  which  had  notlmig  to  do 
with  the  methodologies  involved. 

Mr.  Brown.  Mr.  Roberts. 

Mr.  Roberts.  I  would  simply  like  to  associate  myself  with  the  re- 
marks made  by  the  chairman.  And,  Paul,  thank  you  for  your  very 
fine  testimony.  And  like  the  chairman,  we  will  go  over  it  with  a 
fine  tooth  comb  and  see  if  we  can't  get  some  prepress.  Thank  you. 

Mr.  Brown.  Mr.  Panetta. 

Mr.  Panstta.  First  of  all,  I  want  to  welcome  Paul  back  to  the 
House  side  emd  also  back  to  Capitol  Hill.  We  miss  him  greatly,  and 
hope  that  he  is  enjoying  his  life  in  the  outside  world.  It  is  a  pleas- 
ure to  see  you. 

Mr.  TsoNGAS.  You  have  become  more  senior  than  you  were  iriien 
I  left. 

Mr.  Panetta.  That's  true.  We  all  maneige  to  do  that  for  some 
reason. 

Mr.  Brown.  I  notice  you  didn't  say  he  has  become  any  more  in- 
telligent. [Laughter.] 

Mr.  TsoNGAS.  That  is  the  chairman's  judgment  to  make. 

Mr.  Panetta.  Paul,  about  the  alternatives,  I  guess  you  know 
more  about  this  than  I  do  at  this  point. 

We  are  dealing  with  an  issue  right  now  in  which  whatever  tech- 
nologies are  there,  we  just  don't  have  the  manpower  to  get  them  to 
move  the  testing  to  get  it  done,  to,  in  fact,  be  able  to  reregister  the 
large  numbers  of  pesticides  that  we  have. 

If  we  move  toward  other  alternatives,  do  you  feel  that  we  could 
implement  them  without  delaying  the  overall  goals  that  we  are 
pursuing  here? 

Mr.  Tsongas.  I  think  you  do  everything  at  the  same  time.  For 
example,  if  you  look  at  the  TCSA  regulations,  you  have  a  universe, 
tens  of  thousands  of  substances  you  don't  know  what  the  effect  is. 
And  one  of  the  advantages  of,  for  example,  in  vitro  testing,  is  you 
can  narrow  the  universe  of  substances  that  you  can  look  at. 

So  I  think  you  can  encourage  the  values  that  you  are  speaking 
of,  using  alternatives.  So  that  you  eliminate  a  large  number  m 
them  that  you  feel  are  benign  and  focus  your  attention  on  those 
you  have  some  questions  about.  There  is  no  limitation.  Johns  Hop- 
kins, for  example,  which  does  a  lot  of  the  grant-making  in  tlus 
area,  turns  down  many— 50  percent  of  its  applications,  not  based 
on  whether  science  is  there,  but  you  simply  don't  have  the  funds. 

So  rather  than  impeding  the  objectives  that  you  are  talking 
about,  in  fact,  you  will  accelerate  them. 

I  would  also  argue  that  you  have  no  choice  because  of  the  enor 
mouB  problem  that  confronts  you. 

Mr.  Panetta.  "Thank  you. 

Thank  you,  Mr.  Cheiirman. 

Mr.  Brown.  Mr.  Espy. 

Mr.  E^PY.  I  have  no  questions,  Mr.  Chairmzm. 

Mr.  Brown.  Mr.  Chairman. 

The  Chairman.  Thank  you,  Mr.  Chairman. 

Senator,  we  are  very  happy  to  have  you  back  here. 

Mr.  Tsongas.  Thank  you. 
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The  Chairman.  To  see  you  working  and  being  as  active  as  you 
are,  we  are  very  glad  and  we  are  very  happy  for  you. 

I  want  to  run  something  by  you.  I  agT«e  with  you  that  there's 
just  no  way  EPA  can  fulfill  its  registration  mandate  but  we  are 
grasping  for  Einswers  and  [>ossibIe  solutions. 

I  recently  suggested  at  a  forum  that  maybe  we  should  let  the  reg- 
istrant do  more  so  that  EPA  would  only  have  to  verify  studies  but 
yet  wouldn't  have  to  duplicate  the  entire  process.  What  would  you 
say  to  a  process  like  that?  In  effect  there  would  be  some  in-house 
testing  by  the  registrant  maybe  with  outside  help  but  the  EPA 
would  then  verify  the  process  of  the  r^istration  or  reregistration? 

Mr.  TsoNGAS.  Mr.  ChairmEui,  you  are  going  outside  my  own  ex- 
pertise. But  even  if  it  were  to  be  done  in-house  within  a  company, 
you  have  the  same  problems  of  time  delay  and  expanse.  If  you  do  a 
whole  animal,  a  bioassay,  you  are  talking  3  to  4  years  and  $1  mil- 
lion. You  do  an  in  vitro,  you  are  talking  about  maybe  $30,000  to 
$50,000  some  in  3  to  4  months. 

So  whoever  does  that  study  is  constrained  by  the  sameproblems 
that  you  have  now.  And  what  we  are  at^uing  for  is  a  different  ap- 

S roach  that  is  far  more  efficient,  is  far  more  timely,  and  whoever 
oes  it  in  many  cases  is  far  more  reliable. 

The  Chairman.  Now  the  other  approach,  and  you  alluded  to  it,  is 
that  since  we  now  have  the  technology  to  work  to  the  nth  d^tree 
with  models,  could  we  bypass  the  iniUal  animal  testing  and  go  di- 
rectly to  a  computer  model? 

Is  that  what  you  are  saying,  that  we  should  go  computer  model 
rather  than  to  begin  the  process  with  the  Euiimal  testing? 

Mr.  Tsongas.  Not  really.  I  think  there  are  examples  where  they 
have  used  simulators  and  computer  models.  But  what  we  are  talk- 
ing about  mainly  are  things  like  using  cell  cultures,  tissues,  that 
kind  of  thing,  to  narrow  th^t  universe  down.  You  may  well  at  that 
point  have  to  go  to  the  whole  animal  bioassay. 

I  am  just  speaking  personedly  now,  not  for  the  organizations  that 
I  am  representing. 

Some  would  have  you  do  away  with  animal  testing  totally  emd 
there  is  some  dispute  about  that.  But  the  fact  is  that  the  narrowing 
of  the  universe  can  take  pUice  with  these  new  technologies,  that 
somebody  simply  in  essence  endorsed  the  approach. 

It  is  interesting  that  the  good  science  debate  has  disappeared.  So 
what  they  are  looking  for  now  in  essence  is  your  blessing  on  the 


T^e  Chaisman.  Because  it  can  be  done,  it  is  being  done  now. 

Mr.  Tsongas.  Yes. 

The  Chairman.  I  hate  to  be  provincial,  Mr.  Nader  says  we  are  bo 
backward  in  my  area,  but  they  tamed  the  wild  jalapeno  and  made 
a  mild  version  of  Jalapeno.  They  tamed  the  onion  zmd  now  you 
have  the  sweet  10-15  Texas  onion.  All  that  has  been  done  by  gene 
splicing  and  genetic  manipulation.  But  the  years  of  work  has  been 
done  in  the  laboratory  £md  then  the  computer  just  does  what  would 
have  taken  years.  Is  Uiat  what  you  are  talking  about? 

Mr.  Tsongas.  That  is  one  example,  and  I  don't  think  there  is 
great  debate  over  it. 

One  of  the  problems  has  been  there  is  an  emotional  reaction  on 
the  part  of  some  people  that  what  we  are  seeking  is  sort  of  animals 
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over  htunan  beings  approach.  It  wasn't  until  the  OTA  study  came 
along  tiiat  that  disappeared.  So  now  that  it  is  behind  us,  let  us 
argue  this  issue  and  debate  it  in  the  way  that  you  are  talking 
about  because  I  think  that  is  indeed  good  science. 

The  Chaibhan.  Thank  you  very  much.  We  are  very  ha^iy  to 
have  you  here,  and  appreciate  your  contribution. 

As  I  told  Mr.  Nader,  this  is  a  very,  very  difficult  issue.  And  from 
getting  a  consensus  to  putting  it  in  writing,  to  translating  to  regu- 
lation, to  getting  the  regulation  to  the  user,  takes  terrific  coordina- 
tion, intelligence,  and  resources.  This  issue  seems  to  take  more 
time  than  any  other.  But  some  spend  time  polarizing  rather  than 
trying  to  narrow  the  pathway.  We  need  cooperation  and  goodwill 
in  the  process. 

Mr.  TsoNQAs.  One  does  not  need  a  computer  to  multiply  the 
number  of  substances  to  be  looked  at  times  the  cost  of  each  analy- 
sis to  get  to  a  number  that  no  one  finds  acceptable.  So  what  we  are 
suggesting  is  that  this  is  the  way  out  of  that  dilemma. 

I^e  Chairman.  Thank  you,  Mr.  Chairman. 

Mr.  Brown.  Thank  you  very  much,  Mr.  l^ngfis,  for  your  excel- 
lent statement.  We  appreciate  you  being  here. 

Mr.  TsoNGAS.  Thank  you,  Mr.  Chairmam,  good  to  see  you  again. 

Mr.  Brown.  Our  next  witness  will  be  Ms.  Margaret  Seminario, 
associate  director  for  Occupational  Safety,  Health  and  Social  Secu- 
rity for  the  AFL-CIO,  who  was  to  be  accompanied  or  to  also  in- 
clude on  a  p£uiel  with  Dr.  Marion  Moses  from  California,  who  is 
not  able  to  be  here.  Ms.  Seminario,  you  will  be  expected  to  carry 
the  ball  for  her  too. 

STATEMENT  OF  MARGARET  SEMINARIO,  ASSOCIATE  DIRECTOR. 

DEPARTMENT    OF    OCCUPATIONAL    SAFETY,    HEALTH    AND 

SOCIAL  SECURITY,  AMERICAN  FEDERATION  OF  LABOR.  AND 

CONGRESS  OF  INDUSTRIAL  ORGANIZATIONS 

Ms.  Seminario.  Thank  you,  Mr.  Chetirmiui,  1  will  try  my  best  to 
do  that.  And  if  I  can't,  we  will  provide  whatever  we  can  in  the  way 
of  more  specific  information  to  the  record  afterwards. 

Mr.  Brown.  I  might  say  that  in  the  event  Dr.  Moses  has  written 
testimony  to  provide,  that  will,  of  course,  be  made  a  part  of  the 
record  cdso. 

[The  prepared  statement  of  Dr.  Moses  follows:] 
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Ms.  Seminario.  Thank  you. 

I  would  just  like  to  take  a  few  minutes  of  time  this  morning  to 
summarize  my  testimony  and  deal  speciflcally  with  the  issues  of 
worker  protection  since  that  is  an  area  of  particular  concern  to  the 
AFL-CIO. 

As  you  know,  we  have  been  involved  in  the  process  to  update  and 
reform  the  FIFRA  legislation  for  sometime  back  in  1982  and  again 
in  1986. 

As  part  of  that  process,  I  can  share  in  the  frustration  of  this  com- 
mittee in  trying  to  reach  closure  to  this  issue,  because  it  is  one  for 
all  of  us  who  deal  with  issues  of  pesticide  exposure  we  do  want  to 
put  in  place  final  legislation  that  in  fact  will  provide  better  infor- 
mation on  pesticides  and  better  protection  of  the  public  workers. 

With  respect  to  worker  exposure,  and  looking  at  farm  workers 
and  pesticide  applicators,  those  workers  are  covered  by  FIFRA,  ba- 
sically because  of  some  wording  in  the  Occupational  Safety  aind 
Health  Act  that  has  been  interpreted  by  the  courts  over  the  years 
that  OSHA  does  not  apply  to  those  workers  and,  therefore,  FIFRA 
does  apply.  

Unfortunately  for  those  workers,  being  under  the  FIFRA  Act 
and  under  EPA's  jurisdiction,  since  17  years  eifter  passes  of  OSHA, 
basically  nothing  has  been  done  to  address  the  health  and  safety 
problems  of  those  particular  workers.  We  deal  with  farm  workers, 
we  know  those  workers  are  exposed  to  toxic  pesticides  causing 
acute  exposures,  acute  effects,  as  well  as  chronic  long-term  health 
effects. 

Farm  workers,  unfortunately,  though,  are  provided  very  little  in- 
formation about  the  pesticides  themselves  or  their  hazards,  train- 
ing is  not  provided;  generally  speaking,  fields  are  not  posted  that 
pesticides  have  in  fact  have  been  used,  and  indicating  when  it  may 
be  safe  to  reenter.  And  also  there  are  very  few  protective  measures 
that  in  fact  are  taken  to  protect  farm  workers  from  exposure  to 
these  pesticides. 

The  recordkeeping  prohibitions  that  currently  exist  in  FIFRA 
that  basically  prohibit  any  requirement  for  farmers  to  keep  records 
really  do  present  a  very  great  barrier  to  basic  worker  protective 
measures. 

When  we  look  at  OSHA  and  the  kind  of  protections  that  are  af- 
forded under  that  law  to  other  workers  exposed  to  pesticides,  those 
workers  are  provided  training  under  OSHA  regulations.  Those 
workers  can  get  access  to  information  in  the  form  of  written  infor- 
mation right  on  the  job  about  the  chemical,  about  its  hazards; 
there  have  to  be  postings  in  the  area,  labels  on  containers.  All  that 
is  required  under  the  Occupational  Safety  and  Health  Act  for  all 
other  workers  exposed  to  pesticides  but  not  farm  workers  and  not 
pesticide  applicators. 

We  believe  that  the  FIFRA  law  needs  to  be  amended  and  proved 
to  provide  specific  kinds  of  protections  that  will  give  workers  who 
are  covered  under  FIFRA,  that  being  farm  workers  and  applica- 
tors, the  same  kinds  of  basic  information  eind  right  to  information 
to  know  about  the  hazards  of  chemicals  as  well  as  the  same  kind  of 
protective  measures  that  are  provided  to  other  workers  who  are 
covered  under  the  Occupational  Seifety  and  Health  Act. 
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What  this  would  mean  in  our  view  would  be  amendments  Ui 
FIFRA  that  would,  first  of  all,  specifically  preBcribed  that  EPA 
must  set  regulations  to  protect  both  farm  worKers  as  well  as  pesti- 
cide applicators  from  pesticide  exposure,  including  provisions  for 
medical  surveillance,  protective  clothing,  other  protective  c 


to  be  taking,  as  well  afi  training,  posting  requirements,  and  for 
farm  workers,  appropriate  periods  of  reentry  into  treated  fields  and 
other  areeis. 

We  believe  that  it  is  in  fact  very  appropriate  for  the  CongresB  to 
step  in  and  in  fact  mandate  that  EPA  not  only  set  r^ulationa  but 
also  prescribe  in  an  outline  form  what  those  regulations  must  con- 
tain. 

The  Congress  has  done  so  for  other  workers.  They  did  it  in  the 
mine  safety  and  health  area.  The  Mine  Safety  and  Health  Act 
itself  sets  the  allowable  limit  of  coal  dust  in  the  mines.  And  last 
year,  the  Superfund  legislation  also  contained  provisions  for  haz- 
ardous waste  workers  mandating  that  the  Occupational  Safety  and 
Health  Administration  set  a  standard  for  workers  engaged  in  haz- 
ardous waste  removal,  and  the  prescriptions  that  must  be  followed. 

Why  the  Congress  intervened  in  both  of  those  cases  is  because 
the  administrative  agencies  lefi^  on  their  own  had  failed  to  do  the 
job.  We  believe  that  EPA  falls  into  the  same  company  as  OSHA 
and  the  Mine  Safety  and  Health  Administration  in  those  other 
areas  and  that  the  Congress  needs  to  intervene,  take  steps  to  pre- 
scribe specifically  the  protections  that  must  be  afforded  to  workers. 

We  do  believe  that  the  l^islation  that  has  been  introduced  by 
the  members  of  this  committee  this  year  in  fact  is  a  major  step  for^ 
ward  in  providing  increased  protections  for  the  public  and  workers 
in  the  area  of  pesticide  protection.  However,  we  do  think  tiiat  it 
can  be  improved  aind  we  think  it  can  be  strengthened. 

We  think  in  the  fact  the  worker  protection  provisions  of  the  bill 
can  be  improved  from  those  that  were  included  last  year  and  we 
think  that  there  are  cdso  areas  such  as  the  fu-ea  of  citizen  suits  and 
some  of  the  other  issues  that  were  raised  this  morning  by  Mr. 
Nader,  that  those  areas  should  be  looked  at  by  the  committee  and 
by  the  Congress  this  year  for  strengthening  and  improvement.  But 
we  do  think  that  the  legislation  as  introduced  is  a  good  step  for- 
ward and  we  look  forward  to  working  with  members  of  this  com- 
mittee eaid  the  Senate  committee,  and  assisting  the  members  and 
attempting  to  improve  the  legislation  £md  work  towards  its  final 
peissage  before  the  end  of  this  session  of  Congress. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Seminario  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Beown.  Ms.  Seminario,  I  want  to  compliment  you  on  your 
statement  and  on  a  broader  basis  a  constructive  role  that  labor  has 
played  in  seeking  to  resolve  this  very  difficult  problem.  I  think  that 
it  has  been  indispensable  in  making  as  much  progress  as  we  have, 
and  I  hope  we  can  continue  to  work  closely  witn  you. 

Mr.  Roberts. 

Mr.  Roberts.  Yes,  thank  you,  Mr.  Chairman.  And  like  yourself,  I 
want  to  commend  the  witness  for  your  effort.  As  I  have  indicated 
before,  in  the  final  pa.ckage,  H.R.  2463,  in  my  personal  view,  is  at 
least  an  SO  percent  bill,  and  you  have  to  realize  that  I  am  more 
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interested  in  preventing  bad  l^islation  from  passing  around  this 
place  than  I  am  adding  more  legislation  to  the  books,  so  I  thought 
it  was  a  true  compromise  effort,  as  I  have  indicated  before  in  my 
comments  and  you  played  a  very  important  role  in  that  respect. 

I  note  in  your  next  to  last  paragraph  that  the  AFL-CIO  believes 
that  H.R.  2463  introduced  by  members  of  the  Committee  on  Agri- 
culture is  a  mqjor  step  towards  reforming  FIFRA,  and  I  share  that 
view. 

Let  me  ask  a  Gunderson  question  if  I  might— he  is  not  here  but  I 
will  pose  as  Steve  Gunderson,  albeit  somewhat  older  in  that  re- 
spect. If  in  fact  we  came  up  with  the  same  bill  that  was  passed  by 
the  House  three  times — Etna  I  know  you  would  like  to  improve  it  in 
terms  of  your  definition;  I  would  like  to  improve  it  as  well,  there 
are  some  things  that  I  feel  very  strongly  about — would  you  folks  be 
supportive  of  that  effort? 

Ms.  Seminasio.  Yes,  we  are  supportive  of  the  effort  to  try  and 
pass  reform  legislation.  The  bill  that  you  have  introduced  does  in 
fact  really  represent  the  core  agreement  that  was  reached  last  year 
try  the  parties.  There  are  amendments  that  we  know  are  under  dis- 
cussion in  the  area  of  preemption  and  liability  that  we  have  some 
concerns  with,  and  we  do  think  the  legislation  can  be  improved. 

I  would  say  that  our  role  right  now  and  our  position  is  to  try  to 
work  to  improve  the  bill  that  you  have  crafted.  And  to  work  m  a 
constructive  way  with  the  other  parties  to  see  if  in  fact  these  issues 
that  have  been  raised — raised  by  Mr.  Nader  this  morning,  and 
other  people  are  talking  about  if  we  can  perhaps  reach  some  agree- 
ment on  those  issues  as  well,  and  that  is  the  process  that  we  will 
be  involved  with  and,  again,  try  to  play  a  constructive  role  euid  per- 
haps reach  enclosure  on  some  of  those  additional  issues. 

So,  yes,  with  respect  to  H.R.  2463,  we  do  think  in  fact,  yes,  it  is  a 
good  step.  We  think  it  can  be  improved  and  we  want  to  trv  to  move 
in  that  general  direction.  We  are  not  opposing  H.R.  2463  but  we 
think  in  its  current  form  that  it  can  be  improved  in  some  key 
areas. 

Mr.  Roberts.  I  appreciate  that.  I  would  want  all  present  to  know 
that  this  at  the  subcommittee  level.  This  is  a  core  bill.  We  will  be 
adding  back  in  some  of  those  provisions  that  you  talked  about  on 
the  full  committee  level.  Doubtlessly  we  will  have  full  discussion  at 
that  particular  time.  I  am  talking  more  or  less  about  the  effort 
that  you  folks  had  with  the  members  of  the  House  Ag  Committee 
and  several  of  the  producer  groups  as  of  last  June  11,  I  think  it 
was,  as  of  last  year,  on  the  FIFRA  worker,  health  zmd  safety 
amendment. 

Now,  that  was  a  very  contentious  kind  of  issue,  but  you  did  reach 
a  compromise,  and  we  were  able  to  do  that.  It  is  in  the  spirit  of 
that  kind  of  compromise  that  I  hope  we  can  work  together  £md  get 
a  bill.  And  I  thank  you  for  your  contribution. 

Ms.  Seminario,  Thank  you. 

Mr.  Brown.  Mr.  Espy. 

Mr.  Espy.  No  questions,  Mr.  Chairman. 

Mr.  Brown.  Ms.  Seminario,  I  am  informed  that  EPA  heis  made 
some  progress  with  regard  to  the  reflations  regarding  farm 
worker  safety  and  that  the  hangup  here  is  primarily  at  the  eigency 
head  and  OMB  level,  which  historically  has  been  a  difficult  nut  to 
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crack,  but  we  still  hope  to  see  these  placed  into  effect  in  the  very 
near  future.  And  if  we  can  provide  additional  impetus  to  the  im- 
provement  of  that,  we  certainly  want  to  do  that,  because  we  recog- 
nize the  importance  of  the  problem. 

Ms.  Seminario.  I  appreciate  that. 

The  concern  that  we  have  is  one  of  timeliness,  that,  again,  it  has 
been  a  long  time  that  with  respect  to  the  farm  workers  and  the  ap- 
plicators have  been  without  protection.  But,  second  of  all,  the  kinds 
of  protections  to  be  eifforded.  The  concerns  that  we  have  with  re- 
spect to  EPA  is  their  tardiness,  but  also  some  understandings  that 
we  have  with  respect  to  the  regulations  under  review  for  farm 
workers  that  they  really  don't  contain  the  strength,  the  kind  of 
protections  that  we  think  are  needed  to  protect  farm  workers,  and 
jdso  the  issue  of  pesticide  applicators  as  well. 

Again,  I  want  to  say  that  one  of  the  problems  I  think  that  exists 
right  now  in  the  current  law  is  that  these  recordkeeping  prohibi- 
tions, the  way  they  are  being  interpreted,  or  the  way,  at  least,  we 
are  being  told  they  are  being  interpreted  by  EPA,  is  to  inhibit  even 
keeping  some  basic  information  that  in  fact  is  necessary  for  worker 
protection,  and  it  is  something  that  I  think  we  need  to  really  look 
at  and  consider. 

Farm  workers  and  applicators  are  preempted  from  OSHA  be- 
cause there  is  an  assumption  that  they  are  afforded  the  same  kind 
of  protection  with  respect  to  standard-setting  and  enforcement 
under  another  law.  And  we  look,  you  know,  they  aren't.  I  think  in 
fact  ultimately  we  would  like  them  to  be  under  OSHA — I  will  be 
very  honest  and  straightforward  about  that.  We  don't  think  that 
that  is  about  to  happen  right  now,  so,  obviously,  what  we  would 
like  is  for  those  workers  to  have  the  same  level  of  protection  re- 
gardless of  who  is  responsible,  whether  it  is  OSHA  or  EPA,  that 
other  workers  who  are  exposed  to  pesticides  are  afforded. 

Unfortunately,  we  don  t  think  that  the  regulations  being  devel- 
oped by  EPA  fit  that  kind  of  level  of  protection.  So  we  will  be  look- 
ing to  work  with  the  committee  as  well  as  the  committee  members 
on  the  Senate  side  to  seek  improvements  in  the  worker  protection 
language  of  last  year  because  we  think  that  is  necessfuy  if  in  fact 
these  workers  are  to  be  protected  against  pesticide  exposure. 

Mr.  Brown.  We  agree  with  you.  I  suspect  that  the  internal  forces 
within  the  eigency  eind  at  0MB  are  not  conducive  to  strong  worker 
protection  legislation.  We  will  try  to  provide  additional  encourage- 
ment to  strengthen  those  regulations. 

Ms.  Seminario.  We  appreciate  that. 

Mr.  Brown.  We  thank  you  very  much  for  your  testimony. 

Ms.  Seminario.  Thsmk  you  very  much. 

Mr.  Brown.  Next  we  have  a  panel  of  witnesses  consisting  of  Ms. 
Diane  Baxter  from  the  National  Coalition  Against  the  Misuse  of 
Pesticides;  Mr.  Dave  Baker,  Friends  of  the  Earth;  Mr.  Rick  Hind, 
U.S.  Public  Interest  Research  Group,  and  Dr.  Michael  Jacobson,  ex- 
ecutive director  of  the  Center  for  Science  in  the  Public  Interest. 

Would  those  people  please  come  forward? 

I  understand  Mr.  Feldman  will  appear  edso  with  Ms.  Baxter. 

All  right,  may  we  proceed  in  the  order  that  I  have  indicated.  Ms. 
Bftxter,  do  you  wish  to  start? 
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STATEMENT  OP  JAY  FELDMAN,  NATIONAL  COORDINATOR,  NA- 
TIONAL COALITION  AGAINST  THE  MISUSE  OF  PESTICIDES,  AC- 
COMPANIED BY  DIANE  BAXTER.  STAFF  SCIENTIST 

Mr.  Feldman.  I  actually  will  provide  an  introduction,  Mr. 
Brown. 

I  am  Jay  Feldman,  national  coordinator  of  the  National  Coalition 
Agftinst  the  Misuse  of  Pesticides. 

Mr.  Brown.  All  right,  will  you  proceed  then  as  you  desire. 

Mr.  Feldman.  Thank  you  very  much. 

Dieuie  Baxter  is  NCAMP's  staff  scientist  £uid  serves  as  our  toxi- 
cologist  on  staff. 

I  should  mention  at  the  outset  that  the  National  Coalition 
Against  the  Misuse  of  Pesticides,  in  conjunction  with  other  nation- 
al organizations:  Americfin  Public  Health  Association,  Friends  of 
the  Earth,  Environmental  Action,  and  other  groups  did  oppose  pas- 
sage of  the  final  bill  that  emerged  out  of  the  House  last  year. 

Bfisically  we  are  looking  at  the  bill  in  the  following  way:  If  we 
recc^nize  the  need,  as  this  committee  has,  to  accelerate  the  re- 
evaluation  of  toxic  pesticides  and  fail  to  establish  adequate  fund- 
ing, then  the  value  of  the  bill  must  be  questioned. 

If  we  seek  action  on  pesticides  and  force  EPA  to  indemnify  man- 
ufacturers for  losses  and  allow  hazardous  product  phaseouts  over 
long  periods  of  time  to  avoid  EPA  disposal  costs,  then  the  value  of 
the  bill  must  be  questioned. 

If  we  recognize  the  need  for  testing,  then  provide  for  exemptions 
such  Ets  conditional  r^istration,  minor  use,  special  local  need  per- 
mits, the  value  of  the  bill  must  be  questioned. 

If  we  say  people  should  be  protected  from  hazardous  exposure, 
then  fetil  to  provide  an  enforcement  mechanism  such  as  a  citizen 
suit  provision,  the  value  of  the  bill  must  be  questioned.  If  we  rect^- 
nize  that  those  who  hfuidle  pesticides  must  know  and  appreciate 
the  hazardous  nature  of  those  materials,  then  fail  to  establish  com- 
petency requirements  Euid  allow  untrained  workers  to  operate 
under  the  supervision  of  trained  applicators,  then  the  value  of  the 
bill  must  be  questioned. 

If  we  value  human  life  and  then  export  hazfirdous  materials  that 
we  have  banned  or  restricted  in  a  severe  nature,  then  the  value  of 
the  bill  must  be  questioned. 

If  you  add  to  a  bill  whose  value  is  questionable,  negative  provi- 
sions that  preempt  State  authority,  exempt  users  from  liability, 
codify  ground  water  provisions  that  are  weaker  than  the  Safe 
Drinking  Water  Act,  then  the  bill  is  a  setback. 

Our  provision  or  position  on  this  is  borne  out  of  otu*  experience 
with  individual  chemicals  and  their  effect  on  human  beings  emd 
the  environment. 

Diaine  Baxter,  as  I  said,  NCAMP's  staff  scientist,  by  training  a 
toxicologist,  will  provide  some  of  that  experience  we  have  had  with 
chemicals. 

Mr.  Brown.  Thank  you,  Mr.  Feldman. 

Ms.  Baxter. 
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STATEMENT  OF  DIANE  BAXTER,  STAFF  SCIENTIST,  NATIONAL 
COALITION  AGAINST  THE  MISUSE  OF  PESTICIDES 

Mb.  Baxter.  Mr.  Chairman,  members  of  the  committee: 

I  know  that  you  have  heard  just  leist  week  from  Congresswoman 
Barbara  Boxer  on  the  subject  of  chlordane.  I  am  going  to  try  veiy 
hard  not  to  cover  any  of  that  ground  again  for  you.  But  I  do  thiiu 
that  a  perfect  showcase  for  a  demonstration  on  the  practiral  eRiect 
of  some  of  the  gaping  holes  in  H.R.  2463  can  be  seen  in  context  of 
the  termiticide  problem. 

Very  briefly,  NCAMP  petitioned  EPA  in  March  asking  for  an 
emergency  auspenaion  of  termite  pesticides  chlordane  heptachlor 
and  ^drin,  which  I  will  refer  to  as  cyclodiene  for  the  sake  of  brevi- 
ty. 

H.R.  2463  pEtckage  doesn't  do  nearly  enough  to  protect  citizens 
from  pesticide  hazards  and  involve  them  in  the  process  of  forging 
strong  regulation  preventing  them  from  being  adversely  affected  by 
these  poisons. 

To  summarize  very  quickly,  exposure  to  chlordane  and  the  (ryclo- 
diene  termiticides  in  general  is  massive  in  this  country.  Hazard  has 
already  been  established,  long  ago  in  1974,  in  fact,  ^A  identified 
these  termiticides  as  imminent  hazards  to  the  public  health. 

Due  to  findings  of  carcin<^enicity  in  animals  and  a  tendency  for 
residues  to  accumulate  in  the  food  chain  and  in  human  tisBues, 
EPA  accordingly  banned  all  agricultural  uses  in  1978  after  lengthy 
hearings. 

I  would  add  that  the  manufacturers  have  never  admitted  and 
have  mounted  in  fact  immediate  campaigns  to  di^uise  the  hazards 
of  their  products.  Chlordane  in  peirticular  was  ropstered  in  1947.  It 
underwent  nearly  10  years  of  review  in  the  1970  s.  And  even  toda^ 
in  1987,  we  still  are  missing  a  number  of  extremely  important  toxi- 
cological  studies,  without  miich  it  is  quite  impossible  to  fully  assess 
the  hazardous  material.  I  am  speaking  of  basic  studies  such  as  gap 
in  knowledge  about  reproductive  effects,  birth  defects  in  animals, 
chronic  effects,  effects  of  inhaling  these  chemicals. 

One  of  the  gaping  holes  that  is  not  at  all  addressed  in  H.R.  2463, 
I  would  like  to  touch  on  very,  very  briefly.  I  doubt  anyone  else  will 
touch  on  it. 

H.R.  2463  does  not  require  data  submission  on  indoor  reaiduee, 
left  behind  when  pesticides  are  used  in  homes.  So  far,  FIFRA  has 
focused  with  the  enormous  task  it  has  ahead  of  us,  the  EPA  has 
focused  on  agricultural  pesticides  and  not  those  that  are  used  in 
the  home. 

In  the  case  of  chlordane,  this  has  been  a  critical  error.  "EPA  has 
failed  to  investigate  reports  that  air  residues  are  polluting  the  Na- 
tion's homes.  They  failed  at  any  time  during  l^e  cancellation  hear- 
ings held  in  the  1970'8  and  they  have  not  so  far  addreraed  the  enor- 
mous accumulation  of  data  out  there  now. 

However,  we  do  know  that  industry — that  the  phenomenon  of 
rising  public  awareness  and  and  alarm  has  led  EPA  to  take  the  un- 
usual  step  of  requiring  special  air  monitoring  studies  that  are  not 
generally  required  of  most  pesticides  from  the  manufacturer,  which 
now  conflrm  that  even  when  appUed  by  industry's  selected  profes- 
sionals and  industry's  selected  homes,  according  to  label  directionB, 


..Google 


carcinogenic  termiticides  pollute  home  air  at  unacceptably  high 
levels. 

H.R.  2463  18  still  quite  weak  on  enforcement  provisionB.  Chlor- 
dane  in  a  bottle  is  a  product,  but  in  a  contaminated  home,  every- 
thing it  binds  to  becomes  a  hazardous  waste,  l^ally  disposable  only 
in  secure  landfills.  The  pentilties  that  are  imposed  on  applicators 
who  pay  no  attention  to  the  label  and  misapply  or  in  some  inad- 
vertent way  pollute  a  home  are  generally  quite  small,  never  more 
than  a  few  thousand  dollars  in  my  experience,  and  out  of  all  pro- 
portion to  the  financial  damage  inflicted  on  the  victim. 

I  will  have  to  agree  with  everyone  who  has  spoken  before,  e8[>e- 
cially  with  Mr.  Nader,  that  as  long  as  H.R.  2463  contains  no  citizen 
suit  provision,  certainly  chlordeme  contamination  victims  and  vic- 
tims of  any  other  pesticide  poisoning  are  in  deep  trouble. 

The  costs  of  bringing  suits  are  extremely  hign.  In  order  for  them 
to  have  their  homes  smd  belongings  indemnified,  regulatory  agen- 
cies generally  refer  people  to  the  mercy  of  the  court  system.  And 
these  days,  tor  information  it  c(»ts  enormous  sta^ering  amounts 
to  prepare  even  a  chlordane  case  for  triiil. 

One  lawyer  has  told  us  that  he  spent  $70,000  exclusive  of  his 
time.  Most  people,  discouraged  by  the  uncertain  prospect  of  risking 
life  savings,  just  give  up.  Those  welt-heeled,  more  risk-minded  indi- 
viduals, who  hang  in  there,  live  through  years  of  anxiety  waiting 
for  resolution  of  their  cases. 

The  uniform  tolerance  provision  in  H.R.  2463  does  not  apply  spe- 
cifically to  my  example  because  agricultural  uses  of  chlordane,  et 
cetera,  have  been  long  cancelled. 

However,  I  would  like  to  simply  intellect  that  this  country 
wasn't  bfised  on  uniformity,  that  uniform  marketing  may  have  a 
place  when  you  are  marketing  nails,  cars,  surgical  bandages,  or 
any  other  product  in  this  country.  Pesticides  are  very  dinerent. 
People  are  often  exposed  involuntarily.  I  don't  think  they  form 
part  of  this  category.  The  long  collaboration  that  I  have  studied  it, 
at  least  in  the  case  of  termiticides  between  EPA  and  industry  has 
not  been  noted  for  its  success  in  Hguring  out  which  pesticides  are 
dangerous  before  they  are  registered  or  even  after  data  collection  is 
finished  acting.  EPA  just  isn  t  set  up  for  that  kind  of  thing. 

I  don't  think  it  is  any  wonder  that  an  industry  is  united  behind  a 
measure  that  would  abrogate  real  decisiommaking  power — the  de- 
cisionmaking power — for  an  entire  nation  of  citizens  to  the  narrow 
corridors  of  a  few  office  buildings  in  Washington,  DC. 

Lastly,  I  will  end  with  the  consideration  of  the  indemnification 
provision  that  currently  exists  in  FIFRA  and  how  it  relates  to 
chlordane.  It  should  suffice  to  say  that,  according  to  EPA,  the 
annual  budget  of  the  Office  of  Pesticide  Programs  is  $40  million. 
Preliminary  estimates  predict  that  it  will  cost  between  $50  and  $60 
million  to  buy  up  just  6  months  production  of  chlordane,  none  of 
the  other  termiticides,  excluding  carryover  from  any  previous  pro- 
duction, and  excluding  costs  for  any  attendant  storage,  transporta- 
tion, and  disposal  costs. 

I  think  I  will  end  there.  Thank  you  for  your  patience. 

[The  prepared  statement  of  Mr.  Feldman  Emd  Ms.  Beixter  appears 
at  the  conclusion  of  the  hearing.] 

Mr.  Brown.  Now,  Mr.  Beiker. 
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STATEMENT  OF  DAVID  K.  BAKER.  POLITICAL  DIRECTOR. 
FRIENDS  OF  THE  EARTH 

Mr.  Bakes.  I  Etm  David  Baker,  political  director  of  Friends  of  the 
E^arth.  I  would  like  to  thank  the  chairman  and  the  subcommittee 
for  the  opportunity  to  air  our  views  on  this  issue  today. 

I  will  summarize  my  remarks.  I  would  ask  that  they  be  included 
in  their  entirety  in  the  record. 

Mr.  Brown.  The  full  text  will  appear  in  the  record,  Mr.  Baker. 

Mr.  Baker.  And  among  the  supporting  documents  in  that  materi- 
al are  letters  to  the  House  and  Senate  from  approzimately  25 
public  interest  organizations  in  strong  opposition  to  the  Federal 
preemption  lemguage  to  the  liability  releeise  language  that  was  in- 
cluded in  the  October  16th  bill,  and  a\ao  requesting  the  House  and 
the  Senate  to  make  significant  chfinges  much  along  the  lines  of 
those  that  Mr.  Nader  suggested  earlier  today. 

Mr.  Brown.  All  of  those  letters  will  be  included  also. 

Mr.  Baker.  My  summarized  remarks  will  mostly  deal  with  the 
politics  and  substance,  in  particular  the  politics  of  the  agreement 
that  the  public  interest  communityand  the  agricultural-chemical 
industry  reached  last  year  with  the  October  16ui  bill  which  we  feel 
breached  that  agreement,  and  then  also  with  the  H.R.  2463,  this 
year's  version  of  that  bill. 

Friends  of  the  E^arth  endorse  the  basic  agreement  reached  in  ne- 
gotiations last  year,  but  we  oppose  the  October  16th  bill. 

The  virtual  eradication  of  State  authority  to  protect  public 
health  from  pesticide  residues  on  foods  and  the  release  from  liabil- 
ity  for  polluters  that  merely  follow  the  risk-benefit  base  label  in- 
structions for  applications  upset  the  delicate  political  balance  that 
was  achieved  in  that  agreement. 

Further,  the  brinksmanship  tactics  employed  in  the  waning  di^ 
of  the  99th  Congress,  played  a  key  role  in  Uie  dooming  of  the  Octo- 
ber 16th  bill. 

As  the  100th  Congress  began.  Friends  of  the  E^arth  saw  many 
reeisons  for  not  pursing  the  political  agreement  that  proved  to  be 
the  basis  for  action  in  the  99th  Congress.  The  primary  reasons 
were  substantive: 

First,  there  is  the  problem  of  Federal  preemption  and  liability  re- 
lease language. 

Second,  the  99th  Congress  produced  new  environmental  legisla- 
tion such  as  the  Safe  Drinking  Water  Act  amendments  of  19S6. 
The  amendments  set  up  a  new  framework  for  Federal  and  State  ac- 
tivity to  protect  ground  water.  The  ground  water  agreement  that  is 
included  in  last  year's  negotiations  is  not  consistent  wi^  the 
framework  that  the  Federti]  Government  and  that  the  States  are 
now  pursuing. 

Third,  new  information  heis  become  available,  such  as  ground- 
water monitoring  data  showing  widespread  pesticide  contammatitni 
in  States  such  as  Iowa  and  Minnesota.  And  new  studies,  such  as 
chlordane  studies  that  show  even  its  proper  use  has  great  hazards, 
and  National  Academy  Sciences  stucUes  indicate  new  information 
that  points  to  new  approaches  that  are  needed  in  any  bill. 

Though  these  are  subordinate  concerns,  there  are  also  political 
reasons  why  we  wouldn't  pursue  last  year's  agreement. 
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First,  public  concern  about  the  pesticide  issue  is  growing.  I  refer 
you  to  a  Washington  Post  article  that  appeared  on  June  3rd  in  the 
food  section.  That  article  called  "Reality  and  the  Pesticide  Issue" 
were  subtitled  that  contained  quotes  like:  "Be  wary  of  'perfect  look- 
ing produce'  which  may  have  been  liberetlly  sprayed, '  and,  "We 
can't  wash  everything  all  off  of  anything,  but  keep  WEishing.  Wash 
and  write  your  Congressman." 

Pesticide  articles,  debates  and  horror  stories  are  appearing  in 
popular  magazines  from  U.S.  Today  to  People  magfizine.  An  issue 
which  formerly  was  dealt  with  through  political  deaUng  through 
the  shadows  of  regulatory  action  has  now  entered  the  political 
mainstream. 

Mr.  Roberts  expressed  the  fear  that  we  won't  have  a  bill,  we  will 
have  an  issue.  This  is  an  issue.  It  is  a  public  issue  and  it  is  a  grow- 
ing concern. 

Second,  the  public  interest  community  has  more  resources  to 
devote.  Last  year  we  were  working  on  the  Clean  Water  Act,  Super- 
fund,  and  the  Safe  Drinking  Water  Act.  Thankfully,  all  of  those 
bills  were  passed,  £md  we  have  additional  resources  to  increase  that 
public  interest  in  the  issue.  

Third,  for  a  number  of  reasons  the  climate  for  strong  FIFRA 
reform  is  much  better  in  the  100th  Congress  than  the  99th. 

As  I  said,  of  this  list,  the  primary  reason  for  looking  for  change 
are  substantive.  But  these  politicfil  reasons  are  eiIso  important,  par- 
ticularly when  what  we  look  at  was  essentially  a  political  deal,  a 
[Kiliticat  agreement.  The  agreement  which  we  reached  last  year 
was  based  on  what  was  politically  feasible  and  not  so  much  based 
on  what  was  best  for  public  health  concerns. 

There  are  those  who  claim  that  by  opposing  the  Federtil  preemp- 
tion provisions  and  liability  provisions  that  we  seek  perfection. 
Those  who  claim  that  we  want  100  percent  or  nothing,  that  we  are 
being  unreasonable.  We  feel  that  is  simply  incorrect.  The  agree- 
ment itself  being  based  on  what  was  politically  feasible  and  not  on 
substantative  concerns  totally  has  many  flaws  in  it. 

For  example,  indemnification  provisions,  the  export  provisions, 
the  standing  provisions,  the  citizen  suits  provisions,  the  right-to- 
know  provisions,  the  inadequate  worker  protection  provisions,  inert 
regulation  provisions,  labeling  provisions,  local  auwiority  and  drift 
control  provisions  all  need  significant  improvement.  All  are  inad- 
equate to  protect  public  health  in  the  agrement  and  in  the  H.R. 
2463. 

Environmental  Protection  Agency  Assistant  Administrator  John 
Moore  testified  that  the  indemnification  provisions  of  the  bill  are 
ludicrous.  We  would  expand  that  assessment  to  say  that  FIFRA  is 
ludicrous.  Mr.  Nader  was  right — this  is  a  nonlaw.  Though  it  needs 
actually— our  personal  feeling  is  that  it  should  be  repealed  and  re- 
placed with  a  new  structure.  That  is  not  politically  doable. 

We  are  willing  to  work  within  the  fU'ltA  franaework.  In  fact,  we 
encourage  the  Congress  to  work  with  the  new  FIFRA  framework 
because  that  is  the  only  thing  that  we  can  get  anything  done  with 
them. 

However,  we  feel  that  last  year's  Eigreement  was  breached.  We 
offered  that  in  letters  and  in  conversations  with  staff  and  members 
that  if  we  returned  to  last  year's  agreement  we  would  want  to  pro- 
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ceed  forward  with  that.  That  hasn't  been  the  case.  The  preemption 
language  is  scheduled  to  go  back  in.  The  liability  of  the  language  is 
scheduled  to  go  back  in. 

We  are  willing  to  work  on  a  compromise,  compromise  on  this 
language.  We  are  willing  to  work  on  compromises  on  indenmiiica- 
tion  issues  and  things  that  weren't  covered  in  the  agreement. 

If  FIFRA  legislation  stops,  it  won't  be  our  fault.  If  FIFRA  stops  it 
is  not  because  we  won't  compromise.  If  FIFRA  stops  it  is  because 
Congress  and  other  various  interested  parties  do  not  want  this 
issue  debated  in  the  public,  and  we  think  that  is  the  direction  it 
should  head  in. 

Mr.  Brown.  Thank  you  very  much,  Mr.  Baker.  We  particularly 
appreciate  your  indication  of  willingness  to  engage  in  reasonable 
compromise. 

[The  prepared  statement  of  Mr.  Baker  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Mr.  Hind,  you  are  next. 

STATEMENT  OF  RICK  HIND,  ENVIRONMENTAL  LOBBYIST.  U.S. 
PUBLIC  INTEREST  RESEARCH  GROUP 

Mr.  Hind.  Yes. 

Mr.  Chairman,  my  name  is  Rick  Hind.  I  am  representing  the 
U.S.  Public  Interest  Research  Group,  which  serves  as  the  Wa^iing- 
ton  lobby  office  for  State  PIRGrs  across  the  country.  We  are  very 
pleased  to  have  this  opportunity  to  testify  today  along  with  other 
colleague  environmental,  public  interest,  consumer  and  labor 
groups. 

I  think  the  main  concern  that  we  bring  to  this  l^islation  is  a 
theme  of  parity  with  other  laws.  This  legislation,  as  we  have  heard 
earlier  this  morning,  is  among  the  weakest  environmental  protec- 
tion statutes  on  the  books  of  the  Federal  Government. 

We  are  merely  seeking  changes  in  the  proposals  before  the  Con- 
gress this  year  that  would  bring  this  law  into  compliance  with 
those  other  major  laws,  such  Eis  the  Clean  Water  Act,  the  Safe 
Drinking  Water  Act,  and  Superfund. 

And  that  brings  us  to  one  of  the  main  reasons  we  oppoee  preemp- 
tion, at  least  preemption  in  any  form  that  we  have  seen  it  so  far.  I 
would  like  to  refer  to  the  National  Governors  Association  recent 
statements  to  this  committee  and  the  Senate  Agriculture  Commit- 
tee saying,  that  bb  long  as  States  have  confidence  in  Federal  stand- 
ards there  will  little,  if  any,  incentive  for  them  to  adopt  more  strin- 
gent requirements.  When  the  Federtil  Government  strikes  a  bal- 
ance between  risks  and  benefits  which  the  State  considers  inappro- 
priate, the  State  has  an  obligation  to  enact  its  own  tougher  stand- 
ards. 

I  think  that  strikes  to  the  heart  of  it.  We  have  seen  both  the 
FDA  and  EPA,  fail  to  protect  the  Nation's  food  supply  adequately, 
to  enforce  even  the  existing  laws  adequately,  and  which  currenwr 
suffer  under  tremendous  lack  of  resources  themselves.  It  doesot 
give  us  much  confidence  to  see  proposals  that  give  those  i 
the  last  and  only  word  in  our  food  safety  r^arding  f 
dues. 


..Google 


Further,  indemnification  and  disposal  are  provisions  in  the  cur- 
rent law  that  we  think  need  to  be  addressed  head  on  by  the  Con- 
gress. What  we  are  doing  when  we  say  we  shouldn't  have  a  zero 
risk  standard  on  our  pesticide  residues,  with  indemnification  we 
are  giving  a  zero  risk  financial  investment  policy  to  the  pesticide 
producers.  The  example  of  daminozide  of  |30  to  $50  million  cited 
by  EPA  and  cost  to  the  agency  is  outrageous,  and  will,  until  it  is 
repealed,  make  the  agency  balk  at  taking  strong  action  and  hesi- 
tate in  protecting  public  health. 

Fees  are  also  related,  in  that  the  agency  has  long  said  last  year's 
bill  would  provide  only  half  the  money  for  the  9-year  reregistration 
process  which  is  so  essential.  And  knowing  this  administration  and 
this  agency,  we  don't  need  to  give  them  more  excuses  not  to  meet  a 
deadline,  which  they  are  famous  for  doing. 

Also  related  to  this  area  is  the  issue  of  exports  and  imports.  By 
allowing  companies  to  sell  products  which  are  now  illegal  to  other 
countries  and  to  send  all  our  other  pesticide  products  to  these  coun- 
tries where  they  end  up  on  our  own  food,  it  is  not  only  a  human 
rights  issue  but  one  of  protection  of  public  health  because  25  per- 
cent of  our  fresh  fruit  comes  from  abroad. 

The  GAO  has  in  several  reports  last  year  documented  the  lack  of 
monitoring  and  enforcement  by  FDA  and  the  Treasury  Department 
in  protecting  our  food  supply  from  foreign  pesticide  residues  as 
well  as  measuring  our  own  pesticide  residues  from  domestically 
produced  food. 

As  I  said,  the  reregistration  timeline  is  essential.  I  think  that  is 
one  of  the  strong  elements  in  the  bill  that  you  have  before  you  and 
passed  last  year.  In  fact,  I  think  the  core  that  you  have  before  you, 
if  it  were  not  for  the  sabotaging  by  indemnification  and  lack  of 
fees,  would  be  an  improvement  over  current  law. 

We  do  think,  however,  that  the  reregistration  requirements 
should  also  address  other  issues  such  as  drift  control  Euid  other 
loopholes  in  the  process  that  were  not  addressed  fully  but  were 
only  touched  on — and  I  think  that  is  prc^ess. 

In  the  area  of  ground  water,  we  understand  Senators  Leahy  and 
Durenberger  will  introduce  a  ground  water  proposal  in  the  Senate 
this  week,  I  think  perhaps  tomorrow.  We  support  that.  We  have 
some  problems  with  parts  of  it  but  we  think  it  is  a  measurable  im- 
provement over  last  year's  ground  water  proposal  and  would  ui^ 
you  to  adopt  at  least  as  strong  an  initiative. 

In  the  area  of  right-to-know,  the  Federal  Superfund  Prc^am, 
along  with  other  States,  have  enacted  a  very  tough  community 
right-to-know  progr£im  but  there  are  some  gaps  in  the  reporting  of 
requirements  over  certain  industries  or  chemical  lists  that  would 
leave,  or  cem  leave,  many  pesticides  for  no  rational  reason  off  the 
lists  and  unavailable  to  local  emergency  response  and  planning 
people,  communities  or  the  State  and  Federal  regulators  who  need 
to  know  just  what  is  going  into  the  ground  water  to  get  a  handle 
on  this  problem  in  the  future. 

In  the  area  of  citizen  suits,  here  is  the  only  area  that  we  are 
talking  about  an  entirely  new  provision  to  the  proposals  you  have 
considered  in  part  or  in  whole  in  this  year  and  last  ^rear's  bills. 
liiere  again  we  are  looking  simply  for  parity  with  existing  laws, 
something  so  that  enforcement  and  failure  to  act  by  both  the  re^- 
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lator  or  the  regulated  can  be  pursued,  and  to  provide  a  self-defense 
mechanism  for  farmers  who  may  have  their  crops  or  plants,  or 
ground  water,  threatened  by  a  neighboring  operation. 

In  conclusion,  I  would  like  to  emphasize  that  I  think  history  may 
judge  us  harshly.  I  think  people  will  say  that  we,  environmentalists 
in  Washington,  were  not  demanding  enough  of  you,  and  history 
may  prove  that  to  be  correct. 

For  that  reeison,  I  just  want  to  point  out  that  we  are  not  coming 
up  to  the  Hill  ui^ng  for  the  abolishment  of  the  cost-benefit  analy- 
sis approach  to  FIFRA  which  is  probably  the  central  problem  wi£b 
the  taw  as  we  see  it  as  a  health  protection  statute.  We  are  not  talk- 
ing about  Federal  cause  of  action  suits  for  people  to  sue  polluters 
in  Federal  court  for  dameiges.  And  we  are  not  talking  eibout  require 
ing  the  minimum  use  of  even  nonchemical  alternatives,  although 
we  think  all  those  are  good  ideas  but  we  judge  that  the  politi^ 
climate  is  such  that  that  may  not  be  viable  this  year. 

So  1  would  like  to  just  emphasize  what  we  are  talking  about  are 
issues  within  the  parameter  of  the  debate  and  the  bills  before  you, 
with  the  only  exception  being  citizen  suits.  And  for  that  reaatm,  I 
think  it  is  a  modest  proposal,  a  reasonable  one,  and  we  look  for- 
ward to  working  with  you  and  your  staff  on  this  l^islation. 

Thank  you. 

[The  prepared  statement  of  Mr.  Hind  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  You  use  the  term  modest  proposal  in  the  same  sense 
that  Jonathan  Swift  did  or  you  have  a  different 

Mr.  Hind.  I  use  it  in  terms  of  the  way  we  will  be  judged  by  histo- 
ry in  terms  of  health  protection. 

Mr.  Brown.  Thank  you. 

Dr.  Jacobson. 

STATEMENT  OF  MICHAEL  F.  JACOBSON,  EXECUTIVE  DIRECTOR, 
CENTER  FOR  SCIENCE  IN  THE  PUBLIC  INTEREST 

Mr.  Jacobson.  Good  morning,  Mr.  Chairman.  Thank  you  very 
much  for  invitii^  me  to  testify  in  these  important  series  of  hear- 
ings you  will  be  holding. 

I  am  the  executive  director  of  the  Center  for  Science  in  the 
Public  Interest.  It  is  a  nonprofit  organization  supported  by  about 
80,000  members  around  the  country.  It  heis  worked  on  a  variety  of 
health  and  environmental  issues. 

We  are  also  spearheading  a  coalition  effort  called  Americans  for 
Safe  Food  Coalition,  which  many  of  the  people  testifying  this  morn- 
ing are  members.  It  is  ui^ng  the  increased  production  of  foods 
grown  and  processed  without  dangerous  chemicals. 

I  would  like  to  be  brief  this  morning  and  limit  my  testimony  to 
one  very  narrow  aspect  of  the  broad  pesticide  issue.  And  that  has 
to  do  with  the  need  to  test  pesticide  ingredients  for  effects  on  the 
nervous  system.  In  the  past  20  years,  chemicals  have  beai  tested 
more  and  more  thoroughly  for  the  potential  to  cause  birth  i 
cancer,  mutations,  and  other  problems.  But  increasingly,  s 
have  recognized  that  there  are  other  possible  problems  related  to 
chemicals  to  which  people  are  exposed. 


..Google 


701 

One  of  thoee  problems  is  the  possibility  that  chemicals  may 
aifect  the  nervous  system  causing  such  things  as  impaired  hearing, 
impaired  walking,  or  reduced  memory,  reduced  attention  span, 
mental  confusion  or  depression. 

These  are  special  risks  to  farm  workers,  pesticide  applicators, 
and  pesticide  manufacturingworkers  who  are  exposed  to  very  high 
dosages  of  these  chemicals.  The  long-term  efTects  of  low  dosages  on 
the  average  consumer  are  very  poorly  understood. 

Some  pesticides  such  as  organophosphates  in  fact  are  specifically 
designed  to  attack  the  nervous  systems  of  insects.  In  certain  sol- 
vents used  in  pesticides  such  eis  carbon  disulfide  and  hexane  are 
known  to  cause  neurobehavioral  effects.  Nevertheless,  very  few 
pesticide  ingredients  have  been  adequately  tested  for  neurotoxic  ef- 
fects. 

Over  the  past  dozen  years,  the  National  Research  Council  World 
Health  Organization  and  similar  scientific  bodies  have  recommend- 
ed that  neurobehavioral  tests  be  conducted  on  pesticides  and  other 
potentially  toxic  chemicals.  But  few  tests  have  actually  been  re- 
quired or  conducted. 

Thoi^h  it  is  worth  pointing  out  that  EPA's  Office  of  Toxic  Sub- 
stances, sister  agency  of  the  Office  of  Pesticides  at  EPA,  has  poll' 
cies  for  neurobehavioral  testing. 

To  remedy  the  fiiilure  of  not  testing  for  neurotoxic  effects,  earlier 
this  year  the  Center  for  Science  in  the  Public  Interest,  the  Ameri- 
can  Psycholc^cal  Association,  American  Public  Health  Associa- 
tion, National  Coalition  Against  the  Misuse  of  Pesticides,  the  State 
of  New  York,  and  others,  formedly  petitioned  the  Environmental 
Protection  Agency  to  require  neurobehavioral  testing.  And  if  I 
may,  I  would  like  to  submit  that  petition  for  the  hearing  record. 

Mr.  Brown.  Without  objection,  it  will  be  accepted  for  the  record. 

[The  petition  is  held  in  uie  committee  files.] 

Mr.  Jacobson.  Thsmk  you. 

EPA  is  currently  considering  this  petition  having  referred  it  to  a 
science  advisory  panel. 

While  EPA  may  ultimately  implement  the  requests  in  our  peti- 
tion, this  administration  has  a  poor  record  on  implementing  and 
enforcing  new  regulations. 

Consequently,  we  strongly  support  the  section  in  H.R.  2463  that 
would  memdate  neurobehavioral  tests.  I  might  point  out  that  this 
section  weis  approved  by  the  House  in  the  last  Congress. 

We  would  suggest,  however,  that  report  language  clarify  that  the 
word  develop  in  this  section  of  the  law — the  word  develop  means  to 
draft  r^ulations  rather  them  conduct  laboratory  research. 

We  also  recommend  that  EPA  require  companies  to  submit  neur- 
otoxicity data  on  all  pesticide  ingredients  unless  manufacturers 
have  demonstrated  convincingly  that  such  tests  are  unnecessary. 

Thank  you  very  much,  sir. 

[The  prepared  statement  of  Mr.  Jeicobson  appeetrs  at  the  conclu- 
sion of  the  nearing.] 

Mr.  Brown.  Thank  you  veiy  much.  Dr.  Jacobson. 

To  the  best  of  my  recollection,  I  was  responsible  for  including 
that  language  that  you  cite,  and  I  will  be  glad  to  strengthen  the 
report  language  to  accomplish  the  goals  that  you  su^^t  there. 

Mr.  Jacobson.  Thank  you. 
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Mr.  Brown.  Mr.  Roberts. 

Mr.  Roberts.  Yes,  Mr.  Chairman.  I  am  not  sure  what  I  can  add 
to  the  process,  given  my  prior  comments  and  the  interest  of  time, 
and  knowing  full  well  the  very  strong  feelings  on  the  part  of  the 
panel  in  r^ards  to  this  whole  process.  And  I  am  not  going  to  ask 

rou  how  you  feel  about  the  eilleged  compromise  bill  because  I  think 
know  the  answer  and  I  really  don  t  want  that  down  for  the 
record. 

But  at  any  rate,  let  me  assure  you  on  several  counts  here  that  I 
think  we  are  making  some  progress.  When  Congresswoman  Boxer 
came  before  the  subcommittee  last  week  and  cited  the  tragic,  tragic 
case  of  the  Colorado  couple  who  went  throi^h  fill  of  the  anzuish  in 
regard  to  the  use  of  chlordane  in  the  allied  termite  control,  every 
member  of  the  subcommittee  certainty  a^«ed  with  Mrs.  Boxer  and 
in  talking  with  her  on  the  floor  after  her  testimony,  I  pointed  out 
that  there  are  a  number  of  bad  actors  that  every  person  wants  out 
of  the  system. 

I  think  the  only  disagreement  that  we  have  is  how  we  do  it  in 
the  fastest  way  possible  and  the  best  way  possible  that  will  be  con- 
sistent. 

The  same  thing  with  alar  in  terms  of  the  growth  r^ulator  on 
apples  and  daminozide  on  peanuts  and  the  same  thing  witji  dino- 
seb — we  are  making  some  progress.  Most  of  thoee  chemicals  have 
been  suspended  for  ag  use  and  nave  very  limited  use. 

I  would  make  the  prediction  within  60-90  days  that  EPA  will  fi- 
nally move  on  chlordane  and  that  will  be  no  longer  used  for  any 
purpose,  even  though  you  could  have  an  edited  termite  problem. 
So  we  are  after  the  bad  actors  and  hope  that  we  are  making  some 
progreas. 

Now,  the  reason  that,  as  the  person  said  as  they  crawled  through 
the  barbed  fence,  one  more  point  and  I  am  through — I  want  to  reit- 
erate this  thing  one  more  time. 

Let's  go  back  to  EDB,  and  I  fully  reo^nize  it  was  the  State  of 
Florida  and  it  was  the  State  of  California,  and  Vermont,  and 
Maine,  and  New  York,  and  six,  seven  other  States  who  had  diije^ 
ent  tolerance  levels  for  EDB  and  were  warning  the  EPA  of  the  dan- 
gers of  this  pesticide  . 

We  got  into  the  situation  then  where  flour  products,  if  you  fol- 
lowed the  advice  of  Texas,  which  vtas  a  mfyor  pl^rer,  could  not  be 
sold  in  Texas,  i.e.,  Aunt  Jemima  was  fine  in  Texas  but  not  in 
Kansas.  And  it  seemed  to  me  that  if  this  was  a  real  pniblem  for 
the  folks  in  Texas,  obviously,  it  ought  to  be  a  problem  for  the  folks 
in  Kansas,  £md  it  should  be  consistent.  We  don't  need  50  State 
EPA's  in  the  business  of  mtiking  these  determinations,  or  it  seeniB 
to  me  that  is  a  very  imprecise  and  confusing  way  to  go  about  it 

Now,  EDB  is  no  longer  used  as  a  grain  preservative,  and  I  am 
not  going  to  get  into  the  business  of  whether  that  is — I  personaUy 
think  that  we  should  not  use  it.  I  personally  think  it  comes  under 
the  category  of  the  bad  actors. 

But  let  me  tell  vou  what  we  face  on  the  subcommittee.  I  go  to 
the  University  of  Illinois,  we  are  holding  hearings  on  grain  quality, 
and  the  whole  issue  of  dirty  grain  or  unadulterated — pardon  me, 
adulterated  grain,  for  export  use,  i.e.,  the  grain  arrives  for  ship- 
ment at  the  point  of  destination  and  our  customers  say,  wait  a 
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minute,  this  ia  just  in  terrible  shape.  And  part  of  the  problem  was 
that  it  was  full  of  weevils,  and  the  people  who  got  the  grain  got  a 
little  more  protein  in  that  grain  than  they  retilly  bargftined  for. 

The  testimony  in  regards  to  the  grain  handling  specialists  at  the 
University  of  lUlinois,  second  only  to  Kansas  State  University  and 
my  alma  mater,  indicated  that  there  is  a  carcinogenic  danger  firom 
insect  infestation  on  an  equal  or  greater  level  than  the  use  of  EDB. 

Now,  I  am  not  a  scientist.  I  can't  answer  that.  But  members  of 
the  subcommittee  who  went  out  on  that  hearing,  and  it  was  under 
the  leaderahip  of  Mr.  Bedell,  who  was  the  most  active  player  in  re- 
gards to  *'1FKA — we  have  to  take  that  into  consideration.  And 
when  we  do  that  we  are  trying  to  come  up  with  the  best  scientific 
advice  that  we  can  and  then  make  a  consistent  and,  yes,  uniform 
kind  of  protection — not  preemption,  but  protection.  Now,  that  is 
where  we  are  coming  from.  I  don't  want  to  preempt  any  State's 
rights  in  this  process. 

So  when  we  went  through  this,  orinnally  the  uniform  tolerance 
bill  WEis  to  apply  to  all  producte.  And  we  said  no,  only  those  new 
products  that  come  through  the  FIFRA  reform  process — only  those 
products. 

Then  secondly,  we  said  if  we  apply  uniform  protection  and  con- 
sistency, States  had  to  be  part  of  that  process  originally — they  had 
to  be  sitting  at  the  table  with  EPA  to  be  petrt  of  that  process. 

And  thirdly,  we  said  States  would  have  to  petition,  would  have  to 
have  the  right  to  petition  the  Federal  Government  for  the  very  rea- 
sons that  you  have  outlined.  And  then  if  the  EPA  doesn't  move  we 
gave  them  180  days.  I  will  support  90  if  you  want  to  do  that. 

Then  if  the  States  find  there  is  an  imminent  health  hazard, 
nobody,  nobody  in  their  right  mind  could  say  in  fact  that  we  should 
not  do  this,  and  they  themselves  could  suspend  that  product,  and 
then  EPA  has  to  follow  suit  within  10  days. 

And  then  if  you  have  a  local  exception — if  because  of  dietair 
habits,  or  because  you  happen  to  be  on  top  of  an  aquifer — which 
was  brought  up  by  Mr.  Nader — you  could  apply  for  that  kind  of  an 
exception.  

We  even  amended  FIFRA  in  a  rather  parliamentary  squabble  in 
this  committee  where  I  pounded  the  desk  over  there  at  that  peu*- 
ticular  time,  and  we  amended  the  Food  and  Drug  Act.  And  so  the 
thing  goes  back  to  the  friendly  confines  of  the  Subcommittee  on 
Energy  and  Commerce,  not  the  Ag  Committee,  if  in  fact  we  are  not 
happy  with  it. 

Lastly,  if  a  State — well,  I  mentioned  that,  if  a  State  has  those 
unique  circumstances,  they  can  take  action. 

And  after  all  of  that,  I  thought  those  were  five  very  reasonable 
compromises  where  the  State  and  the  Federal  Government  can  be 
a  partner  in  this  effort  to  protect  our  food  supply.  And  no  chemical 
mfinufacturer,  and  no  rfincher,  and  no  fanner,  and  no  worker,  and 
no  Member  of  Congress,  and  certainly  none  of  your  group,  wants  to 
be  in  the  business  of  marketing  food  that  is  unsafe. 

So  this  was  the  way  that  we  thought  we  could  get  it  done.  Now,  I 
thought  that  weis  a  refisonable  approach. 

Mr.  Peloman.  If  I  may,  Mr.  Roberts,  our  experience,  Eigain,  on 
this,  is  bom  out  of  our  experience  with  EPA.  Clearly,  from  a  politi- 
cal standpoint  it  is  going  to  be  very  difficult  for  an  agency  who  was 
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just  issued  a  standard  on  safety  to  turn  around  within  a  3-week 
period  and  grant  a  petition  based  on  some  new  evidence  or  some 
rereading  of  the  existing  data. 

You  are  setting  EPA  up  for  a— and  setting  them  down  a  road,  I 
believe,  that  is  going  to  undermine  pubHc  faith  in  their  process, 
public  trust  in  their  process. 

Mr.  Roberts.  Pardon  me  for  interrupting.  But  I  am  not  happy 
with  the  EPA  record.  We  have  been  working  with  Dr.  Moore  as 
best  we  can  to  try  to  get  them  those  funds.  I  just  made  mention  of 
the  $15  million  we  got  to  help  Tom  out  here  in  his  district  in  re- 
gards to  the  disposal  of  EDB. 

We  just  held  a  hearing — everybody  had  left,  the  TV  cameras  had 
shut  off,  all  of  the  reporters  went  back,  and  the  last  witness  was  a 

?:entieman  who  had  intimate  knowledge  of  what  happens  to  the 
armer  who  has  some  dinoseb  on  his  place  and  how  on  eart;h  he 
^ts  rid  of  it.  He  can't.  With  all  of  the  State  requirements  and  the 
Federal  requirements,  there  was  no  disposal  process.  He  went 
through  a  virtual  r^ulatory  purgatory,  if  you  will,  to  get  rid  of  the 
stuff. 

So  what  we  want  to  do  is  bring  EPA  up  to  speed,  make  them 
accept  that  responsibility  and  make  the  protection  that  you  want 
for  individual  States,  for  all  50  States  rather  than  50  a^iarate 
EPA's. 

I  would  only  make  the  observation,  if  we  are  unhappy  with  the 
Federal  EPA,  think  what  would  happen  with  50  EPA  s.  And  then 
we  are  going  to  lose  a  crop,  emd  my  farmers  will  be  out  of  businees. 
And  while  that  is  a  secondary  concern,  quite  frankly,  to  public 
safety,  I  think  there  ought  to  be  a  way  we  can  get  this  done. 

Now,  I  have  made  a  speech  here,  Mr.  Chairman,  I  shouldn't  have 
done  that — I  made  an  observation.  But  I  just  wanted  my  friends  to 
know  that  I  share  their  concern,  I  share  your  zeal  for  safety,  and  I 
think  there  ought  to  be  a  way  we  can  get  this  done. 

And,  no,  it  is  not  just  politics.  It  is  the  politics  of  getting  enou^ 
votes  to  get  this  bill  done.  And  if  that  is  perjuring  the  process,  bo 
be  it.  But  I  have  been  pari  of  that  process,  and  like  the  chairman,  I 
get  a  little  bit  upset  when  people,  after  7  years  of  working  on  the 
thing,  say  it  is  just  politics. 

Mr.  Baker.  I  don  t  think  it  is  just  politics,  and  I  think  there  are 
some  things  that  we  can  do.  For  example,  in  the  area  of  Uie  p^ 
tion  process,  I  think  there  are  some  ways  that  we  could  work  with 
that  to  make  that  more  Etcceptable. 

Mr.  Roberts.  Are  you  familiar  with  those  efforts  between  Mr. 
Bedell,  Mr.  Waxman,  and  myself,  hard  fought,  and  we  reached 
those  compromises? 

I  have  read  all  the  comments.  I  think  they  are  based  on  the 
originfU  proposition.  That  has  been  changed  and  it  was  changed  a 
long  time  ago. 

And  I  thank  you  for  your  testimony. 

Mr.  Brown.  The  time  of  the  gentleman  has  expired. 

Mr.  Rose. 

Mr.  Rose.  Thank  you,  Mr.  Chairman. 

I  would  like  to  BBk  Dr.  Jacobson,  tell  me  a  little  bit  more  about 
your  toxicity  tests  that  you  were  requirod  to  do? 

Mr.  Jacobson.  For  neurotoxicity? 


..Google 


705 

Mr.  Rose.  How  does  that  differ  from  the  kinds  of  tests  that  are 
required  now? 

Mr.  Jacobson.  The  current  tests  generfdly  don't  look  at  the  ef- 
fects of  chemicals  on  the  nervous  system.  Most  of  the  tests  now 
look  for  effects  on  the  liver,  the  heart,  whether  they  cause  tumors, 
birth  defects,  missing  fingers  or  toes,  in  animals.  They  don't  look  at 
effects  on  the  mind  or  other  parts  of  the  nervous  system — memory, 
balance. 

Mr.  Rose.  What  you  are  cfdling  for  is  some  more  animal  tests;  is 
that  right? 

Mr.  Jacobson.  That  is  right. 

Mr.  Rose.  You  don't  think  that  there  are  currently  enough  teats 
that  could  be  extrapolated  through  computer  modeling  to  get  the 
kind  of  information  you  are  looking  for? 

Mr.  Jacobson.  Unfortunately,  not.  Computer  models  don't  look 
into  the  breiin.  These  are  the  kinds  of  tests  that  are  actually 
being 

Mr.  Rose.  How  would  you  conduct  one  of  the  tests  that  you  are 
talking  about?  Would  you  use  doga,  goats,  rabbits? 

Mr.  Jacobson.  Generally  they  are  done  with  rodents. 

Mr.  Rose.  Check  the  mind  of  a  rat,  is  that  what  you  have  in 
mind? 

Mr.  Jacobson.  Well,  some  things  simply  can't  be  tested,  but  some 
things  can. 

Mr.  Rose.  I  will  just  tell  you  my  bias  upfront.  I  get  very  upset 
with  people  who  want  more  and  more  animal  tests  because  we  are 
doing  too  much  now,  and  they  are  very,  very  expensive.  A  lot  could 
be  saved  in  the  area — I  am  not  only  concerned  about  humans,  1  am 
concerned  about  unnecessary  and  expensive  animal  tests.  I  would 
think  you  ought  to  be  able  to  justify  a  request  like  that  very,  very 
carefully,  at  least  I  would  hope  you  can. 

Mr.  Jacobson.  I  am  going  to  submit  for  the  record  the  petition 
we  filed  with  EPA  which  cites  studies  done  by  the  National  AcEtde- 
my  of  Sciences,  the  World  Health  Organization,  the  Federation  of 
American  Societies  for  Experimental  Biology,  and  others,  that  dem- 
onstrate that  the  tests  are  feasible,  that  they  need  to  be  conducted, 
and  they  are  actually  rather  inexpensive.  It  is  a  relatively  cheap 
way  to  get  protection  from  devastating  kinds  of  effects  that 
wouldn't  be  detected  by  the  standard  tests. 

We  were  very  pleased  last  year  when  the  House  of  Representa- 
tives approved  this  section  of  the  bill. 

Mr.  Rose.  Have  you  ever  thought  that  there  were  too  many  tests 
on  animals  for  toxicity,  or  have  you  always  felt  that  there  needed 
to  be  more? 

Mr.  Jacobson.  I  think  chemicals  need  to  be  better  tosted.  If  tests 
can  be  done  in  vitro  using  tissue  cultures  or  bacteria,  I  think  that 
would  be  terrific. 

Mr.  Rose.  I  mean,  some  of  you  talk  about  alternative  methods  of 
farming,  which  I  also  support.  Several  of  you  mentioned  cutting 
back  on  the  use  of  pesticides.  I  think  you  can  also  cut  back  on  the 
use  of  fmimal  tests.  I  would  certainly  uke  us  to  see  an  organization 
like  yours,  or  any  of  the  others  here  at  the  panel  today,  seriouslj? 
study  ways  in  which  EPA  can  be  encouraged  to  reduce  the  duplici- 
ty of  some  of  the  toxicity  tests  that  it  requires  chemical  manufac- 
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turers  to  make  today — cut  down  on  the  costs  of  labeling  and  devel- 
oping some  of  these  chemicals,  use  computer  modeling  and  newer 
techniques  to  get  better,  quicker,  cheaper  results. 

Mr.  Jacobson.  I  agree,  and  I  think  Senator  Tsongas'  commentB 
were  very  apropos. 

Mr.  Rose.  I  am  sorry  I  wasn't  here  to  hear  him.  What  did  he  say 
about  animal  tests? 

Mr.  Jacobson.  He  urged  that  alternative  methods  be  used  wher- 
ever poBsible,  and  I  think  that  is  appropriate.  It  turns  out  for 
neurotoxicity  it  is  something  that  generally  can't  be  done,  but  I 
think  these  tests  are  very  important. 

Mr.  Rose.  My  whole  point  is  this:  You  are  nQt  here  for  political 
purposes.  You  are  not  here  to  sell  memberships  and  organizations. 
You  are  here  to  protect  the  public.  And  while  you  are  so  concerned 
about  protecting  the  public,  I  wish  you  would  concern  yourself 
about  the  rights  of  those  on  whom  your  tests  get  performed.  I  be- 
lieve that  is  a  crying  need — equally  as  serious,  maybe  not  equally, 
but  is  a  serious  need. 

You  are  here  to  protect  people  because  you  are  concerned  about 
the  effects  that  pesticides  have  on  people,  but  we  have  a  spiraling 
number  of  animal  tests  that  I  think  are  wholly  unnecessary  and 
very  expensive,  and  I  wish  you  would  add  that  to  your  agenda  also. 

Mr.  Jacobson.  I  think  you  will  be  getting  some  member^p  in- 
formation from  the  American  Vegetarian  Society  based  on  your 
comments. 

Mr.  Rose.  I  have  already  gotten  that. 

Thzmk  you,  Mr.  Chairman. 

Mr.  RoBBRTS.  We  don't  want  to  get  into  that. 

Mr.  Rose.  Listen,  I  didn't  criticize  you.  [Laughter.] 

Mr.  Brown.  Mr.  Roberts  has  some  additional  comments. 

Mr.  Roberts.  I  will  just  buy  a  cheeseburger  for  lunch,  Charlie. 

Mr.  Brown.  Thank  you  very  much  for  your  testimony  this  morn- 
ing. It  has  made  a  substantial  contribution.  I  want  all  of  you  to 
know  that  despite  what  you  may  think  about  Mr.  Roberts,  he  is 
really  very  reasonable,  frequently  very  eloquent  also. 

Thank  you  very  much. 

Mr.  Jacobson.  Thank  you. 

Mr.  Brown.  I  am  going  to  make  a  proposition  to  the  next  ptmel 
that  we  put  them  off  until  1:30  bo  they  will  have  a  little  more  time 
than  they  would  have  if  we  proceeded  at  the  present. 

la  it  possible  for  the  members  of  the  next  panel  to  return  at  1:80? 
I  am  personally  willing  to  go  right  through  the  lunch  hour  but  I 
think  we  are  going  to  lose  most  of  our  members  if  we  do  that  and  I 
think  your  testimony  is  important  enough  that  we  ought  to  give 
you  the  time  and  as  msmy  members  here  as  we  can. 

Maureen,  is  that  okay  with  you? 

Ms.  HiNKLE.  I  am  fine.  I  think  there's  some 

Mr.  Baker.  There's  some  consultation.  Some  people  can't  make 
it. 

Ms.  Haas.  We  would  be  brief. 

Mr.  Roberts.  I  think  they  prefer  to  go  now. 

Mr.  Brown.  Will  the  next  panel  please  come  to  the  table  and  we 
wilt  have  a  brief  consultation  with  you. 
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As  I  say,  I  Eim  personally  willing  and  perhaps  Mr.  Roberts  is  will- 
ing to  go  ahead  for  another  half  hour. 

Mr.  RoBBBTS.  Yes. 

Mr.  Brown.  And  give  you  the  opportunity  without  disturbing 
your  schedule  too  much  if  you  would  like  to  do  that. 

Ms.  HiNKLE.  I  am  flexible. 

Mr.  Brown.  You  are  flexible? 

Ma  HiNKLE.  Now  or  later. 

Ms.  Meier.  It  seems  that  there  are  two  of  us  who  have  pressing 
things  this  afternoon  and  two  who  don't,  could  we  divide  ourselves? 

Mr.  Roberts.  Would  the  chairman  }rield? 

Mr.  Beown.  Yes. 

Mr.  Roberts.  I  think  we  should  just  proceed. 

Mr.  Brown.  AU  right,  let's  go  eihead  then. 

Ms.  Meier.  Thank  you  very  much. 

Mr.  Brown.  We  mil  be  disciplined  up  here  and  you  can  be  as 
effective  as  you  wish  down  there. 

Shall  we  start  with  Ms.  Hathaway? 

STATEMENT  OF  JANET  S.  HATHAWAY.  SENIOR  PROJECT  ATTOR- 
NEY. ON  BEHALF  OP  THE  NATURAL  RESOURCES  DEFENSE 
COUNCIL 

Ms.  Hathaway.  Thank  you.  I  would  like  to  submit  my  entire 
written  statement  for  the  record. 

Mr.  Brown.  Of  course,  and  without  objection,  it  will  be  made  a 
part  of  the  record. 

Ms.  Hathaway.  Thank  you.  In  addition  to  that,  I  would  like  to 
submit  a  statement  that  the  National  Wildlife  Federation  has  put 
together  concerning  ground  water  protection,  also  for  the  record. 

Mr.  Brown.  We  would  appreciate  having  that,  and  it  will  be 
made  a  part  of  the  record. 

[The  prepared  statement  of  the  National  Wildlife  Federation  ap- 
pears at  the  conclusion  of  the  hearing.] 

Ms.  Hathaway.  Thank  you.  

I  apprf>ciate  the  opportunity  to  testify  on  H.R.  2463,  the  FIFRA 
amendments  of  1987. 

I  am  Janet  Hathaway,  and  I  am  senior  project  attorney  with  the 
Natural  Resources  Defense  Council.  NRDC  is  a  nonprofit  organiza- 
tion dedicated  to  public  health  and  environmental  protection 
through  legal  advocacy  and  scientific  research. 

As  you  know,  our  concern  with  FIFRA  has  been  one  of  very  long- 
standing. We  believe  that  FIFRA  has  not  adequately  protected  the 
public  from  pesticide  residues  in  foods.  The  magnitude  of  the  poten- 
tial risk  from  cancer-causing  pesticides  in  foods  was  recently  illus- 
trated by  the  National  Academy  of  Sciences  report:  "Ululating 
Pesticides  in  Food:  The  Delaney  Peiradox." 

Estimates  of  the  cumulative  risk  from  only  28  pesticides  used  on 
food  amounted  to  nearly  six  cases  of  cancer  in  every  1,000  persons 
exposed  over  a  lifetime. 

Considering  the  population  of  the  United  States,  lifetime  risks 
from  this  preventable  cause  of  cancer  could  amount  to  1.46  million 
cases  in  the  United  States  alone. 


..Google 


708 

Although  the  NAS  maintains  that  these  estimates  are  baaed  on 
some  very  conservative  assumptions,  the  report  may  in  fact  under^ 
state  the  risk  for  six  reasons,  which  I  detail  in  my  written  state- 
ment. I  will  just  briefly  mention  two. 

First,  the  report  investigated  dietary  risks  associated  with  only 
28  cancer-causing  pesticides.  There  are  hundreds  of  etdditional  pes- 
ticides used  on  loods,  many  of  which  have  never  been  adequately 
tested  for  carcinogenic  potential.  At  least  27  additional  pesticides 
have  been  identiHed  by  EPA  as  capable  of  causing  cancer.  For  ex- 
ample, daminozide,  as  we  all  know,  is  a  pesticide  used  primarily  on 
apples  and  is  estimated  to  have  a  very  high  cancer-causing  poten- 
tial, 8.3  in  every  1,000  persons  exposed. 

The  risk  from  daminozide  Eilone  exceeds  the  combined  risk  for 
the  28  other  carcinogenic  pesticides  examined  by  the  National 
Academy. 

Second,  NAS  may  understate  the  risk  from  pesticides  in  our 
foods  because  it  considered  only  active  ingredients  Euid  not  inert  in- 
gredients, metabolites  or  contaminants.  Inerts  Eire  substances 
which  are  used  to  dilute  or  transport  the  active  ingredient.  Despite 
their  misleading  name,  "inerts"  may  be  toxic.  EarUer  this  year, 
EPA  identified  57  inert  ingredients  which  are  of  toxicological  c 
cem.  At  least  15  of  these  are  carcint^ens,  including  [ 
carbon  tetrachloride,  chloroform  and  formaldehyde. 

The  efforts  to  reform  FIFRA  in  the  last  CongrtiSs  were  exceeding- 
ly hopeful.  The  opportunity  that  was  there  was  one  that  we  partici- 
pated in  fully.  The  long-awEuted  product  of  our  many  months  of  ne- 
gotiation with  NACA  and  the  AJnerican  Farm  Bureau  Federation 
was  heralded  by  the  press  and  the  public  for  breaking  the  FIFRA 
deadlock.  For  a  time  it  appeared  our  compromise  couldf  become  law 
but,  unfortunately,  our  agreement  had  a  very,  very  short  life. 

Among  the  amendments  which  violated  and  destroyed  the  negoti- 
ated compromise  between  the  public  interest,  the  pesticide  manu- 
facturers and  agricultural  producers  was  a  proposal  to  limit  liabil- 
ity for  fanners  and  an  amendment  undermining  State  power  to 
regulate  pesticides  in  foods. 

You  have  heard  a  number  of  people  testify  about  these  concerns 
and  we  share  their  objections. 

In  the  effort  to  revive  FIFRA  legislation  in  the  100th  Congress, 
H.R.  2463  was  introduced.  We  commend  your  efforts  in  trying  to 
move  this  legislation  swiftly,  but  we  must  tell  you  that  otu*  con- 
cerns with  the  bill  are  as  grave  as  ever  before,  and  we  believe  that 
not  only  should  we  resist  the  two  amendments  that  had  such  a  dev- 
astating effect  on  its  passage  last  year  but  we  should  improve  the 
le^Iation  significantly. 

The  proposals  that  we  would  strongly  support  include  modifying 
the  indemnification  provision,  inserting  a  citizen  opportunity  to  en- 
force  the  statute,  £md  also  improving  the  worker  protection  provi- 
sions. These  are  crucially  important. 

In  addition,  we  must  carefully  consider  the  ground  water  section, 
which  should  be  in  concert  with  the  Safe  Drinking  Water  Act. 

NRDC  applauds  this  committee's  commitment  to  ensuring  en>e- 
ditious  testing  tmd  reevEiluation  of  pesticides.  Crucial  information 
about  the  foods  we  eat  and  the  pesticides  farm  workers  use  daily 
should  be  available  now  and  not  well  into  the  Twenty-first  centuiy. 
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We  will  continue  to  take  a  constructive  role  in  the  process  of  im- 
proving the  Nation's  pesticide  law. 

Thank  you. 

[The  prepared  statement  of  Ms.  Hathaway  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Brown.  You  are  next,  Maureen.  You  may  proceed. 

STATEMENT  OF  MAUREEN  K.  HINKLE,  DIRECTOR,  AGRICULTUR' 
AL  POLICY,  NATIONAL  AUDUBON  SOCIETY.  ACCOMPANIED  BY 
DEBORAH  MUNT,  BIOTECHNOLOGY  ASSOCIATE 

Ms.  HiNKLE.  Mr.  Chziirman,  Mr.  Roberts: 

The  NationEiI  Audubon  Society  appreciates  the  opportunity  to 
once  again  testify  on  amendments  proposed  to  FIFRA.  We  com- 
mend you  both  and  the  other  members  of  the  subcommittee  for 
your  dedication  to  moving  a  bill  in  the  first  session  of  the  100th 
Congress. 

We  believe  that  a  few  modest  improvements  in  H.R.  2463  would 
provide  more  certainty  for  both  the  regulator  and  the  r^^ulated,  as 
well  as  greater  and  justified  confidence  by  the  public  at  large,  and 
also  savings  for  the  taxpayers. 

Our  testimony  deals  with  these  modest  improvements:  they  are 
fees,  hearing  rights,  indemnities,  disposal,  groundwater,  all  of 
which  we  believe  are  urgent,  and  timely,  and  necessary  changes. 

At  the  same  time,  we  respectfully  object  to  uniform  marketing 
and  liability  waivers. 

The  last  part  of  our  statement  urges  that  direction  be  given  to 
EPA  on  regulation  of  pesticides  derived  by  recombineint  DNA  tech- 
nolc^y  either  at  this  time  or  in  the  near  future.  This  last  section 
was  written  by  Deborah  Munt,  who  is  sitting  behind  me.  If  you 
have  any  questions  on  that  part  of  the  testimony,  she  will  be  glad 
to  answer  them. 

In  regard  to  fees  and  resources,  as  you  know,  I  have  throughout 
these  hearings  urged  that  you  give  EPA  the  resources  to  meet  the 
new  mandates  placed  upon  them  by  the  new  amendments. 

If  you  don't  give  them  the  resources,  they  will  fail  once  again. 

We  would  like  to  propose  an  alternative  fee  structure  that  we  be- 
lieve would  provide  sufTicient  resources  on  a  sustaining  basis  to 
EPA.  If  Congress  were  to  m£indate  a  fee  based  on  einnual  produc- 
tion, large  enough  to  generate  sufficient  revenues  to  cover  EPA 
pesticide  programs,  it  would  provide  fairness  tuid  equity  to  all  reg- 
istrants. 

What  we  are  proposing  is  a  fee  that  all  registrants  would  pay  in 
proportion  to  their  revenue-generating  potentifd.  For  example,  if 
they  were  to  be  levied  a  point — it  is  actually  point  one  percent.  I 
have  1  percent  here  but  it  should  be  0.1  percent  on  each  pound  of 
active  ingredient,  and  you  multiply  that  times  1.3  billion  pounds — 
that  is  subtracting  the  1  billion  pounds  of  wood  preservatives  Emd 
600,000  pounds  of  disinfectants.  So  the  remeuning  left  to  impose 
this  levy  on  provides  $130  million,  enough  resources  for  EPA  to  do 
the  job. 

We  propose  that  this  fee  be  forwarded  directly  to  the  U.S.  Treeis- 
ury  earmarked  for  pesticides  programs;  otherwise,  it  wouldn't  be 
made  available  for  EPA.  Such  a  prt^am  could  be  administered 
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along  with  the  Production  Reporting  Program  under  section  7.  We 
urge  that  you  investigate  this  kind  of  approach  for  itB  faimesB, 
equity,  £ind  the  revenue-producing  potenti^. 

Now,  in  regard  to  hearing  rights,  we  want  to  reiterate  our  pro- 
found appreciation  for  the  action  that  this  subcommittee  took  to 
provide  any  persons  adversely  aifected  by  a  final  EPA  decision  to 
be  able  to  request  a  heeuing  so  that  economic  interest  alone  is  not 
the  sole  determinant  of  who  may  request  a  hearing. 

We  wish  to  emphfislze  again,  in  case  there  is  anyone  who  still 
Questions  this  right,  that  it  is  not  an  absolute  right.  The  r^istrant 
aoes  have  an  al»olute  right,  a  guarantee  of  a  hearing,  but  we  do 
not  have  an  absolute  right.  We  can  request  a  hearing,  but  only  if 
EPA  agrees  that  a  hearing  should  be  held,  will  tlu^  grant  the  re- 
quest. 

The  reason  for  this  requirement  is  to  eliminate  &ivolous  re- 
quests. The  party  requesting  a  hearing  must  be  able  to  prove  that 
they  are  adversely  Eifiected  to  have  standing  to  sue. 

However,  we  are  troubled  by  an  accompanying  requirement  that 
the  person  that  requests  a  hearing  on  an  issue  wilt  have  the 
burden  of  going  forward  to  present  an  EifTirmative  case  as  to  that 
issue. 

In  1964,  Congress  placed  on  the  r^^trant  the  ultimate  burden  of 
persuasion  to  show  that  his  product  meets  the  requirements  of  the 
law.  This  precedent,  this  law,  was  upheld  in  1972  and  again  in 
1976,  and  I  have  in  my  statement  the  exact  words  that  were  in  sup- 
port of  the  1964  law. 

We,  therefore,  respectfully  request  that  this  committee  retain  the 
23  years  of  existing  law  in  which  Congress  and  the  courts  have 
stated  that  the  ultimate  burden  of  proof  must  be  borne  by  the  reg- 
istrant. 

Report  language  could  incorporate  this  23-year-old  standard  to 
make  sure  that  section  302  does  not  implicitly  shift  the  ultimate 
burden  of  proof  concemii^  the  safety  of  pesticides. 

I  am  very  happy  that  everyone  is  sensitive  to  the  situation  re- 
garding indemnities  that  it  does  serve  as  a  disincentive  for  EPA  to 
take  action  on  a  high-risk  pesticide.  It  also  gives  the  incentive  to 
companies  to  continue  to  produce,  to  stockpile,  essentially,  a  high- 
risk  pesticide  because  they  know  that  they  will  be  paid  for  stocks 
on  hand — the  cost  plus  a  certain  percentage. 

One  figure  that  was  given  this  morning  for  alachlor  was  150  mil- 
lion, but  the  Eictual  figure  that  the  New  York  Times  reported  in 
October  of  last  year  was  $758  million.  That  is  three;<iuarter8  of  a 
billion  dollars  for  one  compound  that  causes  three  kinds  of  cancer 
that  ends  up  in  ground  water,  surface  water,  tep  water,  municipal 
water  supplies,  rain,  and  fog.  This  compound  will  not  be  taken  off 
the  market  if  it  is  going  to  cost  the  taxpayers  three-quarters  of  a 
billion  dollars. 

In  regard  to  biotechnology,  H.R.  1345,  which  is  expected  to  pass 
as  soon  as  FIFRA  reform  is  enacted,  provides  patent  extensions  fin* 
biotechnology  products.  This  is  despite  the  lack  of  formal  regula- 
tion for  pesticides  derived  by  DNA  technolt^^  or  any  reference  to 
DNA  technology  in  FIFRA.  And  patent  extensions  are  to  be  provid- 
ed before  Congress  addresses  the  legal  issues  of  patents  for  prod- 
ucts created  by  biotechnolt^. 
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So  in  conclusion,  we  share  your  hope,  we  sincerely  share  your 
hope,  that  the  100th  Congress  will  enact  FIFRA  amendments  this 
year. 

H.R.  2463  should  help  EPA  to  regulate  pesticides  with  greater  re- 
sources than  they  have  had  in  the  17  years  of  administering  the 
law.  We,  however,  believe  that  they  will  be  able  to  do  a  fairer  job,  a 
steadier  and  quicker  job  if  given  the  resources  with  added  fees  and 
without  fefu*  of  having  to  pay  indemnities  in  case  a  suspension  is 
required. 

We  request  that  current  law  be  retained  regarding  burden  of 
proof.  We  also  urge  you  to  address  disposal  problems  at  this  time  to 
expand  somewhat  on  the  problems  that  Mr.  Coleman  brought  out. 

We  believe  ground  water  protection  is  so  important  it  needs  to  be 
addressed  comprehensively  in  any  legislation  governing  it.  In  our 
view,  uniform  tolerances  would  diminish  public  confidence  in  EPA 
at  a  time  that  it  needs  to  be  improved.  And  we  believe  that  farmer 
liability  waivers  are  premature. 

We  finally  urge  the  patent  terms  for  DNA  products  not  be  sum- 
marily extended  without  companion  l^islation  in  the  authorizing 
committee. 

We  will  be  pleased  to  work  with  you  as  you  finalize  the  law. 

Mr.  Brown.  Thank  you  very  much,  Ms.  Hinkle,  you  have  made 
some  extremely  constructive  suggestions,  and  we  will  certainly 
want  to  consider  them  fully. 

[The  prepared  statement  of  Ms.  Hinkle  and  Ms.  Munt  appears  at 
the  conclusion  of  the  hearing.] 

Mr.  Brown.  Ms.  Haas. 

STATEMENT  OF  ELLEN  HAAS,  EXECUTIVE  DIRECTOR,  PUBLIC 
VOICE  FOR  FOOD  AND  HEALTH  POLICY 

Ms.  Haas.  Mr.  Chairman,  members  of  the  subcommittee: 

I  am  Ellen  Haas,  executive  director  of  Public  Voice  for  Food  and 
Health  Policy. 

Public  Voice  has  been  before  the  various  committees  many  times 
of  this  House  Agriculture  Committee  in  our  work  towards  a  safe, 
nutritious  and  an'ordable  food  supply. 

We  believe  that  H.R.  2463  will  go  a  long  way  in  providing  the 
kind  of  safety  that  consumers  today  are  demanding  and  certainly 
need,  because  FIFRA  is  a  law  in  dire  need  of  revisions  to  strength- 
en the  public  protections  from  residues  of  inadequately  tested  £uid 
potentially  dangerous  pesticides. 

I  would  like  to  summarize  my  statement  emd  ask  that  the  com- 
plete statement  be  in  the  record. 

Mr.  Brown.  Without  objection,  so  ordered. 

Ms.  Haas.  As  has  been  mentioned  before,  the  recent  National 
Academy  of  Sciences  report  regulating  pesticides  in  food  conftnns 
consumers'  worse  suspicions.  It  discloses  that  significant  risk  of 
cancer  to  humans  are  presented  by  commonplace  pesticides  in 
many  popular  foods:  tomatoes,  beef,  potatoes,  oranges,  lettuce, 
apples,  peaches — really,  your  dinner  plate — were  named  by  the  sci- 
entific panel  as  e^ht  foods  posing  the  greatest  health  risk  from 
pesticide  residues. 


..Google 


712 

The  report  found  that  90  percent  of  all  fungiddee,  60  percent  of 
all  herbicides  and  30  percent  of  all  insecticides  used  cause  or  poten- 
tially cause  tumors.  What  is  more,  the  scientific  panel  did  not  con- 
sider whether  any  of  the  28  pesticides  that  were  reviewed  cause 
birth  defects  or  mutations. 

The  report  confirms  that  consumers  in  countless  opinion  surveys 
from  the  recent  supermarket  trends,  by  the  Food  SAarketing  Insti- 
tute, to  Gallup  Polls,  the  many  attitude  surveys  that  have  been 
published  in  the  last  several  years,  that  consumers  have  shown 
that  pesticide  residues  are  their  number  one  concern  today  and  the 
number  one  food  hetzard. 

And  unless  egre^ously  contaminated  foods  create  acute  illness 
as  in  the  1985  incident  of  alachlor  contaminated  watermelons  in 
California,  which  caused  several  hundred  illnesses,  pesticide  resi- 
dues are  likely  to  remain  undetected. 

Pesticide  residues  permeate  the  food  supply  as  invisible,  indelible 
dangers.  Consumers  who  purcheise  food  in  the  marketplace  simply 
cannot  protect  themselves  from  harmful  pesticides.  There  is  no 
easy  way  of  identifying  which  pesticides  have  been  used  on  their 
fruits  and  vegetables. 

And  at  a  time  when  agencies  like  the  National  Cancer  Institute, 
American  Cancer  Society,  and  other  health  organizations  are  rec- 
ommending to  consumers  as  a  way  of  fighting  cancer  in  tiie  future 
to  increase  their  fruits  and  vegetable  consumption,  we  are  very 
concerned  about  the  irony  that  you  have  on  one  hand,  one  agency 
recommending  it,  and  on  another  hand,  you  have  hazards  that  are 
real  for  consumers. 

And  then  consumers  cannot  see,  smell,  or  taste  any  lingering 
pesticide  residue.  This  makes  it  especially  clear  why  consumers 
need  stronger  government  involvement  and  stronger  laws  to  ensure 
our  food  supply  is  safe  from  harmful  pesticide  residues. 

FIFRA  is  the  right  plEice  to  start  because  the  law  can  preclude 
unsafe  chemicals  ^m  ever  entering  the  food  chain  through  delib- 
erate application.  We  urge  quick  action  in  this  area. 

The  legislation  which  peissed  the  House  and  Senate  last  session 
in  large  part  took  great  strides  forward.  We  were  part  of  the  broad 
coalition  that  negotiated  with  the  chemical  interests  to  develop 
what  we  believed  for  the  most  part  was  a  constructive  compromise 
bill.  And  we  believe  the  core  of  that  l^islation  had  crucial  aspects 
that  should  form  the  foundation  for  FIFaA  reform. 

In  our  testimony  we  have  listed  the  central  issues  that  we  felt 
were  a  part  of  the  last  year's  bill  that  should  be  included  again  this 
year. 

However,  there  were  two  unacceptable  amendments  that  were 
included  in  the  final  House  bill  which  we  objected  to  and  still  vig- 
orously oppose.  One  is  State  preemption,  which  has  been  discuBsed 
severed  times  before. 

Let  me  say  simply  that  the  States  have  shown,  eis  with  the  action 
surrounding  EDB,  an  ability  to  react  more  quickly  to  public  health 
risk  from  pesticides  than  the  Federal  bureaucracy.  It  is,  therefore, 
critical  that  the  public  welfare  be  maintained  through  assuring 
that  States'  rights  in  this  matter  not  be  abrogated. 

Additionally,  we  also  oppose  the  1986  provision  which  exempted 
pesticide  applicators  from  liability  for  cleanup  costs  under  all 
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major  Federal  environmental  l&ws.  We  believe  that  such  a  provi- 
sion is  inequitable  and  should  not  be  included. 

The  EPA  estimates,  finally,  that  1  billion  pounds  of  pesticides  a 
year  are  used  in  domestic  farming — that  amounts  to  over  4  pounds 
of  pesticides  for  each  and  every  American.  Many  of  these  pesticides 
have  either  been  inadequately  tested  or  have  actually  been  found 
to  be  hazardous. 

F^RA  reform  is  urgently  needed  to  stop  routine  exposure  of  con- 
sumers, farmers  and  farm  workers  to  unhealthful  pesticides. 

In  conclusion,  as  Lewis  Regenstein  said  in  his  book,  America  the 
Poisoned,  "the  ultimate  victims  of  our  pesticide  folly  are  not  the 
insects,  but  ourselves." 

We  look  forward  to  working  with  you  in  the  coming  months  and 
look  forward  to  legislation  that  does  in  fact  protect  consumers. 

[The  prepared  statement  of  Ms.  Haas  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Ms.  Haas,  for  your  very  con- 
structive statement. 

Ms.  Meier. 

STATEMENT  OF  MICHELLE  MEIER,  COUNSEL.  GOVERNMENTAL 
AFFAIRS,  WASHINGTON  OFFICE,  CONSUMERS  UNION 

Ms.  Meier.  Thank  you  very  much,  Mr.  Chairman. 

I  am  Michelle  Meier,  counsel  for  government  affairs  in  the 
Washington  office  of  Consumers  Union,  publisher  of  Consumer  Re- 
ports magazine. 

We  thank  you  for  having  these  hearings  on  an  issue  of  very 
great  importance  to  our  organization  as  well  as,  obviously,  many 
others— the  immediate  need  for  a  major  reform  of  the  legislation 
governing  the  use  of  pesticides  in  this  country.  Few  but  the  most 
cynical  would  have  predicted  in  1972  that  15  years  later  we  would 
be  where  we  are  today.  Then  hundreds  of  pesticides  were  allowed 
to  remain  on  the  market  despite  the  lack  of  information  about 
their  toxicological  or  other  effects. 

Congress  then  recognized  the  potential  hazard  this  posed  to 
public  health  by  setting  a  certain  specific  data  by  which  EPA  was 
to  collect  and  review  complete  health  and  safety  information  about 
the  grandfathered  pesticides  and  to  take  action  accordingly. 

Over  the  years,  that  specific  completion  date  weis  postponed  and 
it  wEis  eventually  abandoned  altogether.  Now  we  find  ourselves  15 
years  later  in  a  situation  where  EPA  has  not  reregistered  a  single 
pesticide. 

The  legislation  before  us  today  recognizes  that  the  failed  reregis- 
tration  effort  is  the  m^jor  problem  facing  those  of  us  who  are  con- 
cerned with  the  dangers  pc^ed  by  pesticide  use. 

It  is  fitting  and  proper  that  mEyor  reform  legislation  should  in- 
clude an  expedited  reregistration  schedule  as  its  centerpiece  and, 
indeed,  H.R.  2463  has  that  as  its  centerpiece.  Unfortunately,  how- 
ever, there  are  two  ways  in  which  that  centerpiece  of  the  bill  must 
be  improved  to  make  it  truly  effective  reform  legislation. 

First,  the  fee  schedule  set  forth  in  the  legislation  must  be  modi- 
fied to  ensure  that  the  9-year  rer^istration  schedule  is  indeed 
achievable.  Even  last  year  before  the  business  exemption  was  in- 
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eluded  in  the  legislation,  EPA  estimated  that  the  compromise  legis- 
lation would  produce  a  $50  to  |55  million  shortfall  in  terms  of 
what  was  needed  to  complete  the  reregistration  program. 

We  cannot  hold  up  this  legislation  as  true  reform  legislation 
unless  we  can  be  assured  from  the  start  that  the  fees  generated 
will  totally  finance  the  program.  Without  a  fully  funded  reregistra- 
tion program  we  must  consider  mandatory  suspension  of  all  the 
pesticides  that  are  not  reregistered  after  a  specific  certain  time 
period. 

Ten  years  from  now,  a  full  quarter  of  a  century  after  Congress 
originaly  required  rer^istration,  we  should  have  no  pesticides  on 
the  market  that  have  not  been  thoroughly  tested  by  EPA  and  sub- 
ject  to  the  FIFRA  standard  for  registration. 

The  second  major  area  in  which  we  would  like  to  see  the  l^isla- 
tion  improved  to  make  it  truly  effective  reform  l^islation,  and  this 
second  area  is  also  related  to  the  centerpiece  expedited  rer^istra- 
tion  schedule,  is  the  elimination  of  the  indemnification  provision. 
The  indemnification  provision  is  intricately  related  to  an  expedited 
reregistration  schedule  for  two  reasons:  One,  the  whole  rer^istra- 
tion  program  could  be  thrown  off  course  during  its  9  years  if,  be- 
cause of  a  suspension  of  a  product,  EPA  finds  its  budget  bankrupt- 
ed and  is  no  longer  able  to  finance  the  reregistration  effort. 

Additionally,  it  is  obvious  that  the  reregistration  program  is  de- 
signed to  allow  EPA  to  detect  the  pesticides  that  are  hazardous  and 
get  them  off  the  market.  That  purpose  of  the  expedited  reregistra- 
tion program  will  be  thwarted  if  EPA,  because  it's  financUdly 
straitjacketed,  is  not  able  to  take  that  ultimate  step  of  suspending 
the  pesticides  that  it  finds  to  be  hazardous  in  the  context  of  the  re- 
registration program. 

In  the  interest  of  brevity,  I  will  not  go  to  the  other  issues  that 
have  been  raised  to  a  great  extent  today — preemption  and  liability. 
We  share  the  same  view  as  the  other  organizations  who  have  testi- 
fied here  today  that  no  FIFRA  reform  legislation  should  include 
either  of  those  two  provisions. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Meier  appezirs  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Ms.  Meier.  The  full  text  of 
your  statement  will  appear  in  the  record. 

Ms.  Meier.  Thank  you. 

Mr.  Brown.  Mr.  Roberts. 

Mr.  Roberts.  Yes,  thank  you,  Mr.  Chairman.  We  do  have  a  vote 
on.  I  do  want  to  thank  all  of  the  panelists  for  their  contribution, 
more  especially,  Maureen,  you  have  indicated  now  that  you  re- 
spectfully disagree  with  the  uniform  tolerance  amendment.  Prior 
to  that  time  I  was  the  Rodney  Dangerfield  of  FIFRA.  At  least  I 
have  some  small  measure  of  respect  and  you  can  see  how  easy  it  is 
to  satisfy  the  minority. 

I  had  hoped  that  we  would  be  able  to  go  into  some  discussion  on 
the  NAS  and  some  of  the  statements.  I  would  tell  you,  Ellen,  I  am 
not  going  to  make  the  Tom  Daschle  speech  that  Tom  used  in  the 
Senate,  but  I  did  want  to  Eisk  you  about  the  long-term  effects  of 
that  in  regards  to  the  possibility  of  a  negligible  risk  kind  of  asseas- 
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ment.  We  can  have  those  conversations  at  some  other  time,  and  I 
really  appreciate  the  contribution  of  the  witnesses.  Thank  you. 

Ms.  HiNKLE.  Thank  you. 

Ms.  Meier.  Thank  you. 

Ms.  Hathaway.  Thank  you. 

Ms.  Haas.  Thank  you. 

Mr.  Brown.  Before  you  leave,  let  me  say  that  I  have  sensed  an 
almost  remarkable  consensus  amongst  the  witnesses  this  morning 
on  the  importance  of  dealit^  with  this  indemnification  problem  £ts 
a  means  of  removing  the  chilling  effect  on  the  reregistration  proc- 
ess. 

Ms.  Meier.  Yea. 

Mr.  Brown.  I  particularly  liked  the  suggestion  that  Ms.  Hinkle 
made  with  regard  to  the  possibility  of  providing  these  resources 
through  some  very  modest  production  fee  of  some  sort.  In  a  sense 
that  would  tend  to  create  sort  of  a  self-insurance  fund  which  would 
pay  for  the  cost  of  indemnification.  And  if  that  spectre  is  removed 
from  EPA,  I  think  that  they  would  be  in  a  position,  given  the  addi- 
tional resources  provided  for  reregistration  through  fees,  to  move 
much  more  expeditiously,  and  that  essentially  is  the  centerpiece  of 
what  we  are  trying  to  achieve  here. 

I  assure  you  that  we  will  give  that  a  very  serious  consideration 
and  I  hope  that  we  can  act  positively  on  it. 

I  thank  you  very  much  for  your  testimony. 

Ms.  Meier.  Thank  you  very  much. 

Ms,  Hathaway.  Thank  you. 

Mr.  Brown.  The  subcommittee  will  adjourn  for  the  morning  and 
will  reconvene  at  1:30  for  the  afternoon  session.  Also,  I  have  a  pre- 
pared statement  from  Mr.  McDonald  for  the  record. 

[Whereupon,  at  12:40  p.m.,  the  subcommittee  was  recessed,  to  re- 
convene at  1:30  p.m.,  the  same  day.] 

[The  prepared  statement  of  Mr.  McDonald  follows:] 
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Kodentlclde  Act  A»cndaentB  of  19B7.  CongiMB  Hatch  i*   th« 
lobbying  sib  of  Public  Cltiian,  a  natlomrld*  coosiumc 
ocganitation  with  BO, 000  maabaiB. 

Congtaaa  Natch  has  woikad  on  food  safety  Issuss  tot  muij 
yaacs   He  became  particularly  concerned  about  pesticide 
casldues  On  food  In  1983  when  we  obaeired  the  EDB  debacle  and 
•saalned  the  inadequate  testing  of  peatlcldea  -used  on  food,   flis 
passage  of  FIPRA  anendments  vas  one  of  our  highest  prloritl*s  in 
the  99th  Congress  and  remains  so  in  this  Congress  as  well.  He 
look  fciwaid  to  working  with  the  Subconunlttee  to  achieve 
expeditious  passage  of  sffectlva  PIPRA  opMndBents. 

FIPRA  lefoiH  is  ciitically  needed  and  long  ovaidua.  Dndar 
the  1972  amendoentB  to  PIFRA  Congress  lequlced  EPA  to 
'Eereglster*  all  pesticides  that  lack  tests  for  cancer,  birtb 
defects  and  other  hazacds.   As  of  Aptil  19SG   fourteen  years 
after  Congress  passed  the  reteglstration  requirement,  none  of  the 
eoo  active  Ingredients  used  in  pesticides  has  undergone  col^lMs 
reaseessnent  including  tolerance  reassessaant.  In  the  ■santiaaf 
we  continue  to  eat  foods  that  contain  residues  of  Inadequately 
tested  pesticides. 

Only  recently  the  National  Acadeny  of  Sciences  released  a 
report  on  the  potential  risks  associated  with  juat  IB  food  use 
pesticides.   It  estimated  that  over  our  lifetiae  these  38 
pesticides  alone  could  cause  anproitlmately  1 .46  million 
additional  cancers  in  the  American  population   The 
potential  risk  from  these  2B  pesticides  may  be  only  the  tip  of 
the  Iceberg.   The  HAS  wae  forced  to  limit  itself  In  this  study  to 
analysis  of  only  28  of  the  53  food  use  pesticides  currently 
Identified  by  GfA  as  oni^Ogenlc  or  potentially  oncogenic  because 
information  vas  not  available  to  perform  a  comprehensive  risk 
assessment  of  all  53  pesticides. 

Horeover,  the  majority  of  pesticides  used  on  food  have  never 
been  thoroughly  evaluated  for  their  cancer  risk.   The  EPA  has 
examined  only  115>  less  than  half,  of  the  pesticides  currently 
registered  for  use  on  food,  for  even  the  limited  purpose  of 
deterninlng  the  quality  or  completeness  of  the  oncogenicity  data 
needed  to  assess  the  safety  of  their  continued  use.  Of  these  115 
pesticides,  most  of  which  were  registered  yeara  ago  without 
modern  testing  netbods,  only  23%  had  sufficient  data  to  allow  the 
agency  to  make  sound  conclusions  about  oncogenicity.  Tbitty-slx 
per  cent  bad  no  adequate  oncogenicity  data  on  flla.l 
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As  you  know.  In  the  99th  Congrass,  Public  Cltis«n,  the 
HdtUMl  R*BOure«9  Defense  Council  and  ether  anvlionBental,  laboc, 
and  public  interest  organiiatione  negotiated  with  cbevical 
companies  and  -Agricultural  pcoduceiE  in  an  attaif>t  to  achieve 
conproffllEe  PIPRA  legislation.   Even  though  tbe  House  and  Senate 
both  approved  bills  that  Incocpoiated  insst  aapacte  of  th« 
agreement  PIPKA  i«£oiu  dl«a  In  tbe  laat  days  of  the  Congress  as 
a  result  of  controverey  aurroundlng  the  'businass  iaaues*  and 
aaendnents  beyond  the  scope  of  the  conproalse. 

Our  side  honored  the  promises  made  In  tbe  context  of  those 
negotiations,  but  the  comproinlse  was  undercut  by  two  amendments 
successfully  advocated  by  the  food  processing  IndustCy  and 
agricultural  producers,  and  opposed  by  the  envitonmental   labor 
and  public  Interest  community.   The  bill  passed  by  the  Bouse  on 
October  16  contained  both  amendments  as  modified  in  negotiations 
between  the  Agriculture  Committee  and  the  Energy  and  Commerce 
Committee   One  amendment  would  have  ejcempted  pesticide 
applicators  tcoin  liability  under  the  fedexal  environmental 
statutes  such  as  Superfund  and  the  Resource  Conservation  and 
Recovery  Act  (HCRA) ,  while  the  other  woula  have  eliminated  state 
authority  to  set  lower  limits  for  pesticide  residues  in  food  than 
those  set  by  EPA.  We  continue  to  oppose  such  amendments. 

He  believe  that  last  year's  reform  package,  while  no 
panacea,  aade  significant  progress  in  many  key  areas  Including 
accelerated  reregistratlon  schedules,  pce-reglstratlon  access  to 
data,  and  expedited  cancellation  procedures.   He  also  believe 
that  this  package  should  be  strengthened  In  several  critical  ways 
including  increasing  fees  for  reregistratlon,  eliminating  the 
requirement  that  EPA  pay  Indemnification  costs,  and  strengthening 
the  worker  protection  and  groundwater  provisions.   Our  stateaent 
focuses  on  our  opposition  to  the  liability  and  uniform  tolerance 
amendments  and  the  need  for  fee  and  indemnification  amendments. 

It.   FSEBKPTION 

He  oppose  any  provision  that  would  elininate  state  authority 
to  establish  stricter  limits  on  pesticide  residues  in  food  than 
those  established  by  EPA,   This  type  of  restriction  ivfilnges  on 
the  historic  right  of  states,  derived  from  the  police  power,  to 
protect  the  health  and  welfare  of  their  citizens.  State  authority 
to  set  lower  tolerances  than  EPA  has  been  exercised  sparingly  and 
only  In  instances  of  extreme  health  concern,  sucb  as  the  cases  of 
daminozide  and  ethylene  dlbromide  (EDB). 

A.  Danlnozlde. 

Damlnozide  is  a  plant  growth  regulator  used  pritilarlly  on 
apples  and  peanuts,   it  Is  a  systemic  pesticide,  which  means  its 
residues  cannot  be  washed  off  or  removed  by  peeling.   Tolerances 
for  daminozide  were  first  established  In  1968,   Five  separate 
Studies  conducted  between  1973  and  1984  showed  that  danlnozlde 
and  Its  breakdown  product,  DDHB  (unsymmetrlcal 
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dlnetbylbydiBxcna)  >   ara  aniaal  eacclnogana.     DDHH  fotaa  iihui 
foods  containing  daninotlde  ceelijues  aire  beated  oe  proc«sa«d. 
DDHB  concentiatea  duclng   processing  and  ther«£oE«  InfantB  and 
children  aic  at  tbe  highest   eIsK   from  daminoxld*  and  DDHB  dlctacy 
exposure  pilmaElly  because  they  consume  large  quantltlas  of  appla 
juice,   apple  sauce  and  othaE  processed  foods. 

In  September  1985.   EPK  proposed  cancellation  of  daainosido 
for  use  on  food  and  concluded  that  danilnozide  should  be 
classified  as  a  'probable  human  carcinogen,"      Several   months 
later.    In  January  1986     efa  rescinded  this  proposal  after  the 
Scientific  Advisory  Panel  determined  that  the  data  available  on  tb( 
oncogenicity  of  damlnoside  iMre  inadequata  to  perforn  a  Eiak 
aesessnient ,     BF&  Is  requiring  additional  test  data  on  danlnozlde 
and  though  the  Agency  has  Isposed  naw  uaSf   ^plication  and 
tolerance  limitations,  the  revised  tolerance  pern.ltB  the  use  of 
damlnozide  on   applee  and  other  products  at  levels  that  have  nevac 
been  shown  to  be  sate. 

Last  year,   Hassacbusetts   Issued  regulations  to  liposa 
stricter  llmlte  on  damlnoilda/DDKH  reelduea  than  those  sat  by 
EPA,      The  Massachusetts   regulations   significantly  caduca  and 
eventually  eliminate   raslduBB   for  beat  proeeaaad  qppla  saucOf 
apple  juice  and  baby  food. 


BDB  was  reglstsred  for  use  on  food  crops  in  194S.  BDB  was 
used  ae  a  pre-plant  soil  fumlgant  for  many  fruits  and  vegetablaa 
and  to  fumigate  stored  grain  and  nllllng  ■acblnary.  In  1974r  tba 
National  Cancer  Institute  Indicated  tbat  EDB  was  an  anisal 
carcinogen  and  a  'probable  human  carcinogen.*  Three  years  latCEf 
In  1977,  EPA  began  a  special  review  of  the  riske  and  benefits  of 
EDB. 

Six  years  after  special   review  began,   in  Septsaber  1983,   BPA 
suspended  uea  of  EDB  as  a  soil  fumlgant  after  California, 
Florida,  Georgia  and  Bewail  reported  cases  of  groundwater 
contamination.     At  the  same  time,   the  Agency  also  proposed 
cancellation  of  EDB  for  grain  fumigation  and  citrua  use. 

However,   EPA  did  not  at  that  time  limit  EDB  raaiduaa  In  food 
even  though  the 
dietary  exposurt 

individuals  expoeed.      Some  states  eatabllabed  their  own  reaidu* 
limits   In  Older  to  protect  their  cltizene.      California, 
Connecticut,   PlorldBi   Haln«     Haeeachusett s,   Michigan,   Hew  Toric 
and  Texas    imposed   zero  tolerances     non~detectable   level)    for  baby 
food  products.     Some  states  also  set  standards   £oi  grain 
products,   including   ready-to-eat  foods.     EPA  suepended  grain 
fumigation  uses   In  February,    19B4  and   established  tolerances  for 
grain  products  in  April  I9B4  that  allowed  higher  levels  of  B>B 
rselduas   In  food  than  tolerances  sat  by  some  stateB, 

The  Halne  Department  of  Agriculture,   in  adopting  strictot 
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tolerances  foi  grain  than  those  tolecances  set  by  EPA  statedi 

The  evidence  Buggested  that  excessive  weight  nay  have 
been  given  by  BF&  to  the  Intecests  of  the  grain  industty  in 
minimizing  the  economic  impact  of  any  tolecance  levels 
eetablisbed.   It  was  appacent  that  EPA's  tolerance  levels 
taqulred  nlninal  effort  on  the  pact  of  the  industiry  to 
develop  management  techniques  vhich  would  reduce  levels  of 
EDB.   The  recoid  reveals  that  several  sLich  techniques  are 
available,  that  some  at-e   alieady  in  use  by  sone 
manufacturers  and  that  EDB  levels  lower  than  those  proposed 
by  EPA  can  be,  and,  in  some  cases  already  are  being 
achieved.   For  these  t^a^OnS   the  Department  has  rejected 
the  proposal  that  it  adopt  the  EPA  tolerance  levels  for  the 
State  of  Maine. 2 

The  Chief  of  the  New  Soik  Bureau  of  Pesticide  Management 
testified  last  wetic  before  this  Subcommittee  that  New  York 
established  lower  tolerance  levels  for  EDB  than  EPA  because  1)  of 
differences  in  food  consumption  data,  especially  for  children,  2) 
the  combined  exposure  for  air,  water  and  food  were  examined 
together,  and  3)  the  potential  fox  adverse  reproductive  effects 
-were  examined  In  addition  to  the  potential  for  carcinogenic 
effects. 3 


There  are  a  number  of  reasons  why  a  provision  that  restricts 
state  authority  to  set  lower  tolerance  levels  than  EPA  should  be 
rejected. 

First,  state  authority  has  been  exercised  responsibly  and 
only  in  extreme  cases.   There  has  been  no  demonstration  of  abuse 
at  the  state  level  to  argue  for  a  change  in  present  law.   Indeed, 
there  are  nany  pressures  that  deter  states  from  setting  lower 
tolerances  except  where  there  is  a  clear  Indication  of  high  risk 
to  public  health. 

Second,  state  authority  has  served  as  a  critical  check  on 
EPA.   For  example.  In  the  case  of  EDB,  state  action  and 
investigation  helped  to  force  EPA  to  act  after  years  of  delay. 
Were  independent  state  action  precluded,  states  would  have  less 
ability  to  influence  federal  policy. 

Third,  in  cases  of  extreme  potential  risk,  states  should 
retain  the  authority  to  err  on  the  side  of  public  safety  where 
EPA  decides  to  en  on  the  side  of  the  status  quo.   Indeed,  even 
though  the  Federal  Food  Drug  and  Cosnetic  Act  requires  EPA  to 
establish  tolerances  at  'safe'  levels  in  order  to  protect  the 
public  health  and  authorizes  a  zero  tolerance  for  any  pesticide 
when  there  Is  insufficient  data  to  establish  a  higher  level,  EPA 
does  not  always  use  this  authority  as  demonstrated  by  the 
damlnozide  example.  (£fi£  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  Sec,  34ea(b)f  and  40  C.F.R.  Sac.  180, 5(a), 
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pesticide  ...  bss  not  been  reliably  dcterained.*)     tlbeE*  KPA 
chaoses  not  to  follow  tbis  sound,  Congressioaally-s«nctloa«d 

Eublic  policy,  the  states  should  retain  tba  inherent  antborlty  to 
attei  protect  their  citlsans. 

Fourth,  the  petition  procedure  in  tba  October  16tb  bill  vay 
chill  state  efforts  to  protect  their  cititena  because  the  atetes 
nay  believe  that  petitioning   EPA  would  ba  time  consuning  and 
futile  especially  because  thay  are  petitioning  the  aaMa  agency 
tbat  has  already  found  that  a  uniform  tolerance  protects  public 
haalth, 

Fifth,  states  are  able  to  act  more  expeditiously  to  protect 
public  health  than  BPA.     BPA's  delays  In  raassasaing  pesticides 
and  tolerances  are  wall-docutDented,     Even  the  atate  petition 
process  contained  in  last  year's  bill  gave  EPA  sis  aonths  to  aake 
a  decision. 

III.  LIABILITY 

Tbe  October  IGtb  bill  of  last  year  eze^>tad  agricultural 

producers   from  liability  under  najor  environmental  statutes   for 
"the  costs  o£  response  to  a   release  of   a  pesticide   Into  tbe 
environment     or    ...   damages   incurred  with   irespect  to  a  release.* 
He   firmly  believe  that   it   is  unfair   to   tie  the  Eiassage  of 
iinpoctant  FIFBA  reforms  to   a  provision   that  has  nO   relevance  to 
FIPRA.      PIfltA   itself   imposes  no   liability  on  agricultural 
producers.      The   liability  provisions  of  the  Guperfund   law  and 
DCRA,  the  law  gavexnlng  the  disposal  of  hazardous  waatea,  were 
carefully  crafted  and  subject   to  public  debate  at  the  tiae   of 
their  passage.      Indeed,    they   remain   subject   to  amendment   In   the 
appropriate  context, 

IV.  INDBKNIFICATIOH  AND  DISPOSAL  COSTS 

Tbe  growing  information  on  the  costs  and  potential  costs  of 
Indemnif icatioti  underscore  that  the  current    indeniniCication 
provision   in  PIPRA  cannot  be  tolerated.      BPA  should  no  longer   be 
required  to   'Insure*   registrants   In  the  event  tbat  their   product 
is   suspended  because   it  presents  an   imminent  haiard  nor   should 
EFA  be  required  to  accept  such  pesticides  for  disposal  at  federal 

On  a  practical  level,  these  costs  could  jeopardize  the 
ability  of   EPA  to  carry  out   accelerated   re registration,   which   is 
the  centerpiece  of  E.R.   2463,   as  well   as  other   Inportant 
pesticide   responsibilities.      For   example,   costs   for 
indemnification  and  disposal   of   Dinoseb   alone  are  estimated   at 
between  S60-S120  million  at   a  tine  when  the  entire  pesticide 
program  budget   for   1987    is   estimated   at   approximately  $43 
■illion.     Additionally,   in  answer  to  written  questions  posed  to 
EPA  by  Senator  Proxmlre  following  a  hearing  of  the  HDD- 
Independent  Agencies  Subcommittee  of  the  Senate  impropriations 
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CoDmitt«e  on  Harcb  36.  19B7.  BFA  etat«d  that  tba  BuBpenslon  and 
cancallatlon  of  2,4,5-T/Sllvex  carrlad  indemnification  costs  of 
$18  million  and  that  GbB  haa  so  far  east   $2  4  million.   In  answai 
to  these  questions   EPA  also  uade  a  rough  estimate  that  the 
indemnification  costs  foi  chlordane,  if  that  pesticide  were 
suspended  and  cancelled,  would  be  ^pEOzliiat«ly  $53.2  million. 4 

The  expedited  leieqistratlon  effort  Is  designed  to  speed  the 
process  by  which  EPA  identifies  and  lanovas  the  'bad  actoi* 
pesticides  from  tha  market.  Thie  purpose  could  be  thwacted  if, 
because  of  indemnification  requirements,  EPA  Is  strait jacketed  In 
the  face  of  Imminent  health  risks.  As  a  matter  of  public  policy 
EPA  should  not  have  to  face  the  spectre  of  Indemnification  costs 
Nhen  making  decisions  about  whether  to  auapand  a  product  from 


H.R.  2463  estsbllsheG  a  rereglstration  schedule  that, 
If  all  goes  as  planned,  vill  require  EPA  to  finish  its 
trefegletration  responsibility  within  9  years  from  the  date  of 
enactment   This  schedule  forms  the  centerpiece  of  the  bill. 
Unfortunately,  the  schedule  is  doomed  to  become  an  empty  promise 
if  it  is  not  supported  by  adequate  leregistration  fees.   Any  FIFRA 
refoCAi  effort  that  attempts  to  rasuscitate  the  failed 
reregistiation  program  must  honestly  assess  the  costs  involved 
and  guarantee  that  the  money  to  cover  those  costs  is  readily 
available. 

Of  course,  soma  of  the  coata  of  leregistiBtion  could  be  bocn 
by  the  agency  through  the  normal  appropriations  process. 
Bowever,  if  history  Is  any  guide,  this  source  of  funding  is 
grossly  inadequate.  BPA's  current  budget  for  Its  laragiatration 
activities  is  a  mere  $12,3  million,  which  would  produce  only  $110 
million  over  9   years.   EPA  has  estimated  that  tha  cost  of  the  9- 
year  rereglstration  effort  will  be  $210-220  ■llllon,  creating  a 
shortfall  of  $100  to  SllO  million. 

The  rereglstration  fees  set  forth  in  B.R.  24S3  fall  far 
short  of  remedying  this  shortfall.   BFA  baa  aatimated  that  at 
best,  and  without  considering  the  reductions  created  last  year  by 
the  small  business  ezes^tion,  tha  industry  fees  will  generate 
only  S55  million  over  9  years.   The  combined  contribution  from 
BPA''s  budget  and  the  Industcy  fees,  then  vill  produce  $lfi5 
Billion.  This  means  that  thece  will  be  no  certain  source  of 
funding  for  a  full  1/3  of  tha  estimated  costs  Of  the  expedited 
rereglstration  program.  If  the  EPA  cost  estimates  understata  tb« 
actual  costs,  this  shortfall  will  be  avan  greater. 

He  believe  the  pesticide  registrants  for  which  thla  one-tlma 
program  is  necessary  should  b«  fully  responsible  for  funding  the 
entire  program  beyond  that  amount  wblcb  one  can  reasonably  expect 
to  be  included  in  the  regular  BFA  budget.  These  registrants  have 
banefltted  for  years,  at  the  public's  eapense,  by  the  failure  of 
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EPA's  rei eg let cat Ion  effort.  Tbey  have  been  able  to  aak*  gcaat 
profits  In  marketing  theic  products  wblle  acfecrlng  the  ezpens* 
of  health  and  safety  testing,  and  avoiding  the  rlgocoua  agency 
scrutiny  that.  In  many  cases,  would  likely  have  resulted  in 

product  cancellation  or  restrictions, 

VI.    CONCLUSION 

We  believe  that  effective  fifRA  refori 
move  forward  without   delay  and  ace  eager  tc 

Subconnaittee   toward  that   end. 


,   Regulating  Peatleldaa   Iff  fgafl 

Bcffulation  s£  Peeticlde  BesidueB.   House  Conmittee  on  Energy 
and  Conaerce,   Subconmlttee  on  Health  and  the  Environaant 
(1986),   p.    151. 

3.  Testimony  of  Harilyn  DuBols,  Chief,  New  York  Bureau  of 
Pesticide  Hanagenent  before  the  House  Agriculture  Comnittaa, 
Subconmittee  on  Department  Operations,   Research  and  Foreign 

Agriculture,   June  10,    1987. 

EPA  explained   in   its  written  answers   to  Senator   Froxslca 
that   these  estimates   assume   1)    one-half  of  one  yeac'a 
production   eligible   for   Indemnification,    2)    no  stock  carry- 
over  from  previous  years,    3)    that   holders  of  these  products 
make  no  other  arrangements  to  sell   or   recycle  stocks  and  t) 
an  average  purchase  price.     The  coat  eatlmata  does  not 
include  storage  and  dieposal. 
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AFTERNOON  SESSION 

Mr.  Brown.  The  subcommittee  will  come  to  order. 

The  Chair  recognizea  Mr.  Roberts  for  a  unanimous  consent  re- 
quest. 

Mr.  Roberts.  Yes,  Mr.  Chairman,  thtrnk  you.  I  would  like  to  ask 
permission  or  uneuiimous  consent  that  the  previous  witnesses  be 
able  to  respond  in  writing,  should  they  wish,  and  to  make  a  state- 
ment in  regard  to  the  question  I  was  going  to  ask,  but  due  to  time 
constraints  I  was  not  able  to  ask,  in  r^ards  to  the  NAS  report  Reg- 
ulating Pesticides  in  Food. 

I  would  edso  like  to  ask  permission  to  include  in  the  record  at 
that  particular  point  some  material  that  I  think  is  pertinent  to  this 
whole  debate,  i.e.,  the  summary  only,  which  is  only  a  page,  in 
regard  to  the  Reflation  of  Potential  Carcinogens  in  the  Food 
Supply,  the  clause  in  regards  to  the  Delaney  amendment  prepared 
by  the  Council  for  Agricultural  Science  and  Technology;  the  news 
release  that  1  referred  to  earlier  in  the  discussion  with  Mr.  Nader, 
which  is  three  pages  and  double  spaced.  I  make  observation  of  this 
due  to  the  brouhEdia  that  we  are  into  in  the  House  now  in  terms  of 
this  kind  of  printing  material.  And,  finally,  a  brief  summaiy  from 
the  National  Agricultural  Chemicals  Association  on  the  Benefits  of 
Pesticide  Use. 

I  seek  this  consent,  Mr.  Chairman,  not  to  perjure,  not  to  endorse 
any  of  these  proposals,  but  to  add  to  the  d«>ate  the  kind  of  perti- 
nent information  that  I  think  is  very  helpful,  and  would  make  that 
request  at  this  time. 

Mr.  Brown.  Without  objection,  the  various  requests  of  the  gen- 
tlemfui  from  Kansas  will  be  a 

[The  documents  follow:] 
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CAST  News  Rel^se 


For  Im  media ta  releaBe 
Cwitact:     CharlM  A.  Biac 
S15-tB1-tlS5 

CAMCBR  HAZABD  OF  FB5TICIDB8  CALCCLATBD 
AMES,   IOWA  —  The  posaible  UfetiiDe  cancer  harard  from  conaumlng 


T«alduea  of  auapected  peatlolde  carolnogana  In  the  U.S.   food  aupply  la  almUr 
to  that  from  drinking  1.6  quarts  of  chlorinated  tap  water  per  day.     It  la  far 
leas  than  the  cancer  haiard  from  daily  con«uniptionof_»  j>eanu|  jfutter 
aandwlch  o<-  a  muahraom.     Theae  comparlsona  are  baaed  on  •  peatletde  atudy 
released  Hay  20  by  the  National  Academy  of  Sciencea  (NA8).     The  flndlngs 
can  be  placed  In  these  understandable  terme  thanka  to  «  ne»  hazard -rankinB 
technique  developed  by  biochemist  Bruce  Ames  and  colleagues  at  the 
University  of  CaUtornla  -  Berkeley. 

The  HAS  committee  that  made  the  study  ettiniated  the  lifetime  risks  of 
human  cancer  from  dietary  consumption  of  residues  of  the  18  suspected 
cancer-causing  pesticides  for  which  data  were  complete.     These  compounds 
were  included  in  the  list  of  52  suspected  cancer-caualng  pestlcldal  compounds 
submitted  by  the  Environmental  Frotection  Agency  (EFA).     The  sum  of  the 
eatlinated  cancer  risks  from  the  2S  peaticldes  calculated  on  the  basis  of 
studies  with  rodents  Is  0.00584.     This  figure  is  interpreted  as  S.84  addltiona] 
cancers  per  1.000  persons  in  Ufetloies  of  TO  years  when  these  persons 
consume  every  day  in  the  average  U.S.  diet  the  maximum  amounts  of  residues 
of  (he  28  pesticides  allowabie  in  the  raw  agricultural  commodltlea  from  which 
the  foods  are  derived.     If  the  cancer  risks  of  the  other  24  compounds  not 
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evaluated  for  lack  of  data  avsrag*  tha  tarn*  as  Uio«e  of  the  evaluated 
oompounde.  tlie  total  riak  troai  the  S2  peaticidea  may  tie  eatlmated  as  D.DIl 
(0.aOSB4  X  52/lB  =  O.OIOS). 

EPA  found  In  a  caneer  rtak  analyaia  of  ethylene  dlbromtde  (BOB),   new 
banned  (or  peattcldal  uae.  that  aa  many  aa  three  extra  oasea  of  cancer  could 
reiult  among  1,000  peraona  expoeed  to  residues  of  this  eompound  In  (Isod  over 
a  Ufetlme.     This  Is  a  riak  of  0.003.     The  risks  from  dietary  conaumption  of 
BDB  and  all  the  other  suspected  cancer-causing  pesUelilea  studied  by  the 
NAS  committee  were  calculated  using  all  the  conservative  aBsumpttons  or 
safety  Tactort  that  EPA  employs  to  assure  that  its  risk  estimatea  exceed  the 
true  risks,  which  are  unknown.     The  estiinateil  total  cancer  risk  from  the  it 
pesticides  exceeds  the  esUraated  cancer  risk  from  EDB  by  3.T  timne 
(0.011/0.003  »  3.87J. 

Ames  and  colleagues  have  developed  s  new  method  of  ranking  poaaible 
cancer  hazards  of  chendcala  based  on  their  carcinogenicity  to  rodents,   the 
usual  laboratory  snimsle  employed  for  testing.     In  this  method,  the  dally  dose 
of  a  chemical  in  milligrams  per  kilogram  of  animal  body  weight  required  to 
halve  the  percentage  of  cancer-free  (tumor-free  in  the  terminology  and  usage 
of  Ames,   EPA,  snd  NAS)  animals  by  the  end  ot  a  standard  Ufetlme  (called  the 
TD^Q  dose)  is  taken  as  a  measure  of  potency  of  a  chemlcsl  carcinogen.      The 
lower  the  TD     ,   the  greater  is  the  potency.     The  Index  of  possible  cancer 
hazard  is  obtsined  by  calculating  the  daily  lifetime  human  doee  in  oiilligrams 
of  chemical  per  kilogram  of  human  body  weight  aa  a  percentage  of  the  TD.g 
value.     As  Ames  and  colleagues  emphaaize,  the  result  of  this  calculation  is 
not  a  direct  estimate  of  human  hazard  or  riski  values  for  humans  cannot  be 
calculated  from  animsl  data.     Rather,   the  values  are  to  be  looked  upon  as  an 
index  ot  cancer  hazard,   with  the  rankings  of  various  substances  being  of 
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valuB  u  ■  ba^la  tor  aetting  priortUas  for  aoolatal  oonoam.     Thia  acthod  of 
avBluatlon  ivoida  aoniv  of  tha  ovaraatlmaUa  Inharant  In  riak  oaloulaUona  nada 
for  regulatory  purpoaes  and  alao  employed  In  the  caloulaUona  by  the  HAS 
connnlttee. 

As  ■  reference  atandard,  Amea  and  coUaaguea  uae  the  poaaibla  haiard 
from  the  carcinogen  chloroform  produced  in  a  liter  (l.0(  quarta}  of  average 
U.S.   tap  water  in  the  prooesa  of  chlortnaUon  to  provide  protection  agalnat 
diaeaae-csualng  vlruaea  and  bacteria.     If  the  Index  of  poaaible  eardnogenic 
huard  of  consuming  1  liter  of  auch  water  per  day  for  a  lifetime  la  taken  aa  1 
(1,000  times  the  Amaa  value  for  slmpUclly),   the  index  of  poaaibla  carcinogenic 
hazard  ssaoclated  with  daily  consunpdon  of  EDB  In  gralna  end  grain  products 
••  a  result  of  pesticldal  use  of  EDB  for  fumigation  la  0.4,  according  to 
calculations  published  by  Amea  and  colleagues. 

Therefore,  the  Implication  is  that  the  Index  of  possible  total  oarclnogenle 
hazard  aasociated  with  dally  dietary  consumption  of  reaiduea  of  all  St 
auapecled  cancer-causing  pesticides  is  equal  to  the  haiard  from  conaumtng 
about  l.S  liters  or  1.6  qusrta  of  chlorinated  tap  water  per  day  O.t  x  0.4  ■ 
1.46).     (In  dme,  the  index  of  poesible  cancer  haiard  will  increase  to  the 
extent  that  additional  pesticides  are  Ibund  carolnogenle  in  animal*  aa  further 
tests  on  old  pesticides  are  completed,) 

For  comparison,  Ames  and  colleagues  calculated  that  the  index  of 
possible  cancer  haiard  saaoolated  with  human  exposure  to  the  naturally 
occurring  fungally  produced  anatoxin  in  one  peanut  butter  sandwich  per  day 
ia  30,     And  the  possible  cancer  hazard  asaoclated  with  human  exposure  to  the 
naturally  occurring  hydrazines  and  other  compounds  in  one  half-ounce 
■uahroon  per  day  la  100, 
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EntiUsd   "Regulating  PeaUcldes  In  Foods.     The  Dekney  Paradox,"  th« 
study  by  the  National  Academy  of  Sciences  comnlttee  was  released  Hay  20  by 
the  National  Academy  Preaa  In  Washington,   D.C.     The  study  by  B.   R.  Ames, 
R.  Msgaw,   and  L.   S.  Gold  entitled  "Ranking  Possible  Carcinogenic  Haiarde" 
was  published  in  the  April  IT  iaaue  of  "Science"  magaslne,   pages  2T1-3B0. 
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WmONAL  MMCUUURAL  CHEMRALB  A 


PcniOdes  provide  a  iiratettc  rctource  In  the  battle  to  control  peaia  that  wUI  oUwtwIm 
cauM  wldef|ireMl  and  economically  tisnlflcani  damafe  to  alraott  all  cropa  gnnni  In  Ae 
United  Sutoi.  Although  difficult  to  quantify,  the  benefiu  of  pecttdd*  we  fall  Into 
three  main  catetorfea;  Increaied  availability  of  commodltlet;  lower  prien  for 
commodltlea;  and.  Improved  quality  (particularly  for  htdt  and  vesetablc*)  of 
cammadlttM. 

pu3ta»ed  AvtiiMiitv  ot  rnmmoiittlei:  The  beoeflu  of  peatldde  uae  derive  directly 
froni  tbe  control  of  Inaectt,  namatodei,  wecdi,  rodanta,  and  plant  pathniena  aftoded  I9 
the  uae  of  a  variety  of  peittcidal  aienta.  fai  the  peal  manaBenient  oentext,  bMectSctdea 
are  the  only  practical  control  neaaure  for  tnaect  peat  populatlana  approacUns  cr  at 
Infcatatton  leveli  that  will  caute  economic  damage.  They  have  rapid  oaathw  action  tn 
preventbii  economic  damate,  offer  a  wide  range  of  propertlM,  uaea.  methoda  of 
application  to  peat  iltuatlom.  are  low  In  coat,  and  are  aaaodatad  with  advtandal 


Y  Of  ConiimMBtleM:    Pettlcides  are  employed  primarily  aplnat  faiaect 

peata,  plant  pathogena,  and  weeda.  Of  the  peatkUea  uaed  annually  tai  agrlcultwe,  about 
51%  are  tetUddea,  35%  iMecilcldea,  ami  14%  fut«ictdet.  Of  tbe  tood  enpt,  con, 
frulta,  and  vecetablei  receive  the  largeii  amount  of  Inaectlddea.  Com  and  aqylicaa 
recrive  the  pcateat  percentage  of  heridddea  (45%  and  16%  raapacttvels^  and  Avit  and 
vegetable  cmpa  conatliute  the  major  use  of  fUnglcidea  (approximately  (0%  and  34% 
reqiectively). 

rtatieUf.  llM  Keepi  Food  Coiti  Low:  The  Impact  of  a  toul  ban  on  peattdde  lae  In  tbe 
United  Statea  haa  been  eatlmated  at  caualng  between  a  9%  and  5(1%  decrcaae  In  crap 
production.  The  9%  decreaie  waa  aaaociated  with  an  SS.T  billion  Increaae  In  crop  Iniifi 
and  a  It%  increaae  In  the  retail  price  of  commotfltle*.  A  50%  decreaac  haa  been 
eatlmated  to  cauae  up  to  a  4  to  S  fold  Increaae  In  retail  food  priMa. 

PMHrM>  ihe  liBpmvw  The  Safety  Of  The  Food  Smily:  bi  aome  caaca.  the  Me  of 
penlclde*  have  undeniably  Improved  the  aafety  of  tbe  food  aupply.  Funglcldea  have 
prevented  tbe  formation  of  carcinogenic  mold  on  food  praducta  (e^.,  aflatoodn  on  mita) 
and  teratogenic  molda  00  grain  (eg.,  ergot  on  wheat).  1^  protecting  planta  froia  Inaii  1 
damage,  peat  control  techolquea  reduce  tbe  pucntlal  tbr  plant  dteeaae  Invadan,  thua 
protecting  the  conauner.  Laaily,  when  a  plant  to  attacked  bv  peati,  tt  may  increaae 
production  of  Ita  own  "naturaT  peatlddea.  Plant  protection  ttn«  InMUia  formatton  of 
theee  natural  chemicab  about  wUch  we  know  little. 
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ggf  In  Crap.  r—M  Mm  il.  i>«A«>t  witfcn...  P».tMA^.  TlwM  avenie  tutittlct  (m 
compellltiK  H  they  might  be)  nu(k,  bowcvw,  potentially  devutatbig  reghnil  ud 
Individual  crap  InqMcu  Aw  to  tbe  Ion  of  ctemlcatpettlclile  control,  bi  nwny  areu  and 
Ml  many  craps  pctHctdei  arc  the  only  mmi*  to  controt  pMU  that  would  otherwlK 
prohibit  certain  crap  praductloo.  Wltbout  peiticklei,  cropa  aucb  at  apple*  and  moat 
tender  fridtf  and  many  vegetable!,  tachaHng  onlona  and  cole  cropa,  would  not  be 
available  bi  quantity  and  tbe  price  would  be  excearively  M^  Ylcldt  per  acre  tn  cerealt 
and  com  would  be  draitlcally  raduccd. 

Wai-Ctemtal  Altenailva  toy  Mot  fe  Avil.hte:  Alternative  meani  to  tbe  chemical 
control  of  crap  peiti  do  exitt.  bi  moct  caaet,  however,  alternative  mean*  flacludng 
varknit  cultural  practiced  are  more  labor  and  equipment  Inienalve  and  ara  therefore 
not  ccntldercd  economicany  viable.  On  certain  crapa  and  with  certain  pena,  no 
alternative  means  to  dtemlcal  cootr^  exist,  bi  these  Instancea,  the  loas  of  pettlddea 
will  mean  the  complete  loas  of  production  of  the  affected  crop. 
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Mr.  Brown.  In  addition,  I  would  like  to  insert  in  the  record  the 
statement  of  Craig  McDonald,  director  of  Public  Citizen's  Congress 
Watch,  that  this  be  inserted  for  the  morning  session  and  in  part  it 
will  help  to  offset  the  insertions  of  the  gentleman  from  Kansas. 

Now  I  would  like  to  ceill  our  first  panel  for  this  afternoon,  con- 
sisting of  Ms.  Claudia  Fuquay,  director  of  congressional  relatioiis 
for  the  United  Fresh  Fruit  emd  V^etable  Association;  Mr.  Dennis 
Phelan,  director,  legislative  affairs,  for  the  Food  Processors  AsBO- 
ciation,  accompanied  by  counsel,  Mr.  Claiisen  Ely;  Mr.  Jim  EUiaon, 
representing  the  Society  of  Americsm  Florists;  Mr.  Lloyd  Putnam, 
representing  the  National  Fruit  Products  Company,  and  Mr.  Mark 
Maslyn,  American  Farm  Bureau  Federation.  Would  all  <tf  you 
please  come  to  the  table. 

We  welcome  you  all  here  this  afternoon  and  look  forward  to  yoai 
constructive  testimony  on  this  important  l^islation.  Shall  we  pro- 
ceed in  the  order  in  which  you  have  been  named,  Ms.  Fuquay  lead- 
ing  off. 

STATEMENT  OF  CLAUDIA  R.  FUQUAY,  DIRECTOR,  CONGRESSION- 
AL RELATIONS,  UNITED  FRESH  FRUIT  AND  VEGETABLE  ASSO- 
CIATION 

Ms.  Fuquay.  Yes,  thank  you,  Mr.  Chairman. 

Mr.  Chairman  and  Mr.  Roberts,  my  name  is  Claudia  Fuquay,  di- 
rector of  congressional  relations  for  United  Fresh  Fruit  and  Vege- 
table Association.  United'a  members  handle  over  80  percent  of  me 
fresh  produce  commercially  marketed  in  the  United  States. 

We  commend  the  chairmim  for  starting  the  process  to  amend 
FIFRA  so  early  in  the  100th  Congress.  United's  members  as  agri- 
cultural users  recognize  the  need  for  changes  to  this  law.  We  look 
forward  to  working  with  you  on  these  issues  as  Congress  fashions 
legislation  that  will  meet  the  needs  of  the  a^cultural  community, 
chemical  manufacturers,  and  at  the  same  tune,  protect  consumers 
and  the  environment. 

United  supports  the  basic  impetus  for  this  legislation,  to  accelei^ 
ate  the  rer^istration  process  and  to  close  the  <&ita  gaps  in  order  to 
ensure  the  safety  of  the  pesticides  we  use. 

Of  major  concern  to  our  industry,  however,  is  a  continued  avail- 
ability ot  safe  and  effective  agrichemicals  as  the  EPA  pursues  a 
more  expeditious  reregistration  pn^am.  Because  chemical  manu- 
facturers are  now  faced  with  the  more  stringent  data  requirements 
enacted  in  1978,  many  of  these  manufacturers  have  already  started 
to  voluntarily  cancel  older  chemicals  that  have  proven  effective  for 
our  industry. 

For  the  most  part,  the  decision  to  cancel  is  not  based  on  health 
concerns  but  for  economic  reasons.  If  appropriate  action  is  not 
taken  quickly,  we  are  concerned  that  there  will  be  fewer  registra- 
tions of  [>esticides  solely  for  use  on  fruits  and  vegetables. 

We  commend  the  sponsors  of  this  bill  for  the  recognition  they 
have  given  to  the  minor  use  and  minor  crop  problems.  However, 
we  believe  such  considerations  must  go  even  further.  Our  industry 
is  not  recommending  that  we  lessen  ike  safety  and  health  consider- 
ations for  pesticide  use  on  minor  crops,  which  includes  all  fruits 
and  v^etaoles. 
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In  fact,  just  the  opposite  is  true.  We  believe  in  furnishing  the 
safest  product  possible.  We  do  feel  that  the  producers  of  these  crops 
have  unique  needs  and  that  incentives  should  be  provided  to  the 
manufacturer  and  other  parties  that  roister  a  pesticide  for  a 
minor  use. 

Title  I  of  section  105  of  H.R.  2463  directs  the  Administrator  to  set 
priorities  for  the  rer^istration  of  pesticides  and  in  doing  so  to  con- 
sider the  pesticide  a  high  priority  if  it  would  be  used  on  crops 
where  "worker  exposure  is  more  likely  to  occur." 

Since  fruits  and  vegetables  are  labor-intensive  crops,  all  pesti- 
cides for  this  use  would  come  under  early  scrutiny  during  the  re- 
registration  process.  For  economic  reasons  we  expect  that  mainufac- 
turers  will  voluntarily  cancel  many  r^istrations  of  these  older 
chemicals  that  are  currentlj^  used  solely  on  minor  crops. 

We  urge  Congress  to  require  EPA  to  give  a  high  priority  to  regis- 
trations of  new  pesticides  for  use  on  fruits  and  vegetables.  Without 
such  an  incentive,  the  industry  believes  that  a  number  ctf  pesticides 
will  be  removed  from  the  market  and  that  no  replacements  will  be 
available. 

Second,  the  bill  does  allow  the  waiver  of  the  rer^istration  fee  if 
the  chemical  is  registered  solely  for  a  minor  use.  However,  the 
wsiiver  of  the  fee  is  left  to  the  discretion  of  the  Administrator. 

United  recommends  that  the  fee  waiver  for  minor  crops  and 
minor  uses  be  automatic.  The  agency  has  stated  in  its  'Polipy 
Statement  on  Minor  Uses  of  Pesticides"  that,  "It  is  in  the  public 
interest  to  waive  tolerance  petition  fees  for  pesticide  minor  uses 
that  lack  commercial  feasibility  to  the  pesticide  industry." 

We  believe  that  the  waiver  of  the  reregistration  fees  would  be 
consistent  with  EPA'a  stated  policy. 

Third,  the  IR-4  Project  is  responsible  for  establishing  national 
priorities  and  developing  data  for  pesticide  minor  uses  in  the  public 
interest.  This  bill  would  require  the  Secretary  of  Agriculture  to 
support  the  IR-4  Project. 

United  appreciates  this  recognition  and  supports  this  provision  of 
the  bill. 

Among  our  members  are  a  large  number  of  growers  who  depend 
on  accurate  label  information.  United  strongly  believes  that  appli- 
cation of  a  pesticide  in  accordance  with  the  label  should  be  an  ab- 
solute bar  to  liability  of  the  applicator,  landowner  or  manager  of 
the  land  for  ground  water  contamination. 

We  have  submitted  possible  liability  language  to  the  committee 
and  will  be  pleased  to  continue  to  work  on  specific  language.  The 
question  of  liability  is  increasingly  of  great  concern  to  our  mem- 
bers. We  urge  this  committee  to  take  the  necessary  action  to  help 
alleviate  such  concerns.  The  Eissociation  strongly  believes  that  if 
growers  knowingly  misuse  a  product  then  they  should  be  punished. 
For  this  reason  we  support  the  penalty  section  included  in  H.R. 
2463. 

Last  year.  United  cooperated  with  the  EPA  to  develop  new  regu- 
lations that  would  protect  the  Nation's  farm  workers  from  possible 
pesticide  contamination.  We  understand  that  EPA  will  be  transmit- 
ting draft  regulations  to  Congress  sometime  this  summer.  Since 
EPA  already  has  the  authority  to  promulgate  regulations,  specific 
statute  language  is  unnecessary.  In  fact,  statutory  language  could 
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be  interpreted  to  mean  that  EPA  must  start  from  the  be^inniiig  in 
the  development  of  r^ulations  in  this  area.  For  this  reason,  we 
would  suggest  that  section  815,  "Worker  Health  and  Safety,"  be  ds- 
leted  from  H.R.  2463. 

United  would  like  to  voice  its  support  for  a  provision,  "Uniformi- 
ty in  Tolerances  and  Food  Additive  Regulations,"  that  was  part  of 
the  amendments  to  FIFRA  that  passed  the  House  last  year,  but  is 
not  a  part  of  H.R.  2463.  Current  FIFRA  law  prohibits  the  States 
from  imposing  State  pesticide  labeling  or  packaging  requirements 
different  from  those  required  under  FIFRA.  We  believe  the  states 
should  be  required  to  follow  strict  Federal  guidelines  when  setting 
residue  tolerances  different  from  those  set  by  EPA.  It  is  the  EPA 
that  reviews  the  required  safety  data  and  has  the  necessary  exper- 
tise for  setting  tolerances.  Without  this  uniformity,  severe  disrup- 
tion of  interstate  commerce  could  occur. 

We  also  support  the  concept  of  last  yeetr's  uniformity  amendment 
which  would  establish  a  procedure  by  which  a  State  may  petition 
the  Administrator  for  the  authority  to  establish  a  State  pesticide 
residue  limit  more  stringent  than  the  one  set  by  the  Federal  Gov- 
ernment. This  provision  would  also  require  that  the  petition  be 
supported  by  scientific  data. 

However,  we  do  question  the  effective  date  for  uniformity  which 
the  previous  bill  set  as  December  31,  1986.  Mainy  tolerance  levels 
have  already  been  set  based  on  the  more  stringent  safety  data  tests 
required  by  the  1978  Emiendments  to  FIFRA.  We  believe  that  imi- 
formity  should  include  all  chemicals  that  have  already  met  these 
very  stringent  data  requirements.  

We  also  request  an  amendment  to  section  24(a)  of  FIFRA  to  pro- 
hibit the  States  from  denying  a  registration  simply  because  there  is 
another  pesticide  already  registered  for  use  on  the  same  crop  for 
the  same  pest.  Currently  FIFRA  prohibits  the  EPA  from  denying  a 
registration  simply  because  another  product  is  available. 

We  believe  this  prohibition  should  include  the  States  since  it  is 
critical  that  the  produce  industry  has  an  assortment  of  pesticides 
available  to  combat  a  wide  range  and  ever  increasing  number  of 
insects. 

In  conclusion,  I  would  like  to  once  again  express  United's  sup- 
port for  acceleration  of  the  rer^istration  process.  However,  the  ag- 
ricultural community  has  concerns  that  should  also  be  addressed 
and  United  looks  forward  to  working  with  the  committee  on  these 
important  issues. 

Thank  you  for  this  opportunity  of  testifyii^  emd  we  will  be 
happy  to  answer  questions  at  a  later  time. 

[liie  prepared  statement  of  Ms.  Fuquay  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Brown.  Themk  you  very  much,  Ms.  Fuquay. 

Mr.  Phelan. 
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STATEMENT  OF  DENNIS  J.  PHELAN,  DIRECTOR,  LEGISLATIVE  AF- 
FAIRS. NATIONAL  FOOD  PROCESSORS  ASSOCIATION.  ACCOM- 
PANIED BY  CLAUSEN  ELY.  JR.  COUNSEL,  COVINGTON  &  BURL- 
ING 

Mr.  Phelan.  Thank  you,  Mr.  Chfiirman.  My  name  is  Dennis  J. 
Phelan.  i  am  director  of  legislative  affairs  for  the  National  Food 
Processors  Association.  I  Eim  accompanied  today  by  Clausen  Ely  of 
Covington  &  Burling,  who  is  counsel  to  the  association. 

First  off,  I  would  like  to  thank  you  gentlemen  for  once  again 
taking  on  this  task  this  year.  I  know  this  must  seem  like  about  the 
100th  time  you  have  been  through  this.  With  some  luck,  perhaps 
this  will  be  the  last  time  you  have  to  worry  about  it  for  a  while. 

Mr.  Beown.  We  appreciate  those  sentiments. 

Mr.  Phelan.  The  Nationed  Food  Processors  Association,  I  would 
like  to  make  the  point  right  at  the  beginning,  is  primarily  a  scien- 
tific group,  although  it  is  also  a  trade  association  in  the  sense  of 
most  other  trade  associations  who  represent  their  members'  politi- 
cal interest,  and  regulatory  interest. 

The  association  operates  three  laboratories  with  over  100  scientif- 
ic staff  around  the  country,  and  that  is  the  primary  function  of  the 
eissociation.  We  have  worked  with  members  of  the  committee  and 
staff  in  the  past  in  providii^  technical  data  and  would  like  to  con- 
tinue to  do  that  as  we  progress  with  this  issue. 

You  have  my  full  statement.  I  will  be  brief  because  of  the 
number  of  witnesses  you  have  here  today.  We  would  like  to  say 
that  we  support  the  bill  that  has  been  introduced  this  year  which 
contains  most  of  the  provisions  of  the  compromise  bill  from  the  end 
of  last  year,  including  accelerated  rer^istration,  farmer  liability, 
special  treatment  for  minor  use  pesticides  and  the  IR-4  program. 

We  would  also  like  to  emphasize  a  couple  of  points.  First  off,  the 
pipeline  provision.  We  think  it  is  critical  that  it  remain  intact  in 
whatever  bill  comes  through  this  year.  Any  other  outcome  could 
have  a  major  impact  on  our  processor  members. 

The  most  important  issue  for  the  association  and  our  members, 
though,  which  I  would  like  to  emphasize  is  the  concept  of  national 
uniformity.  As  we  have  seen  in  the  case  of  EDB  and  deuninozide,  if 
individual  States  decide  that  they  are  going  to  go  off  on  their  own 
and  start  setting  separate  pesticide  residue  tolerances  from  those 
that  have  been  set  by  the  Federal  Government,  the  impact  on  in- 
dustry can  be  devastating. 

Individual  States  have  shown  an  inclination  recently  to  be  much 
more  active  in  this  area.  The  most  recent  exEmiple,  daminozide  up 
in  New  England,  is  a  good  example  of  that.  You  have  one  Governor 
who  will  set  a  tolerance,  and  the  Governor  next  door  sees  what 
great  publicity  the  first  Governor  is  getting,  and  he  decides  that 
this  might  be  a  good  issue  to  latch  onto.  He  decides  he  is  going  to 
be  even  more  protective  of  his  citizens,  so  he  lowers  the  tolerance 
just  a  notch,  £md  it  works  its  way  down.  Obviously,  in  a  national 
food  marketing  type  of  economy  you  caimot  produce  for  individual 
States,  you  have  to  produce  on  a  national  basis.  And  as  a  manufac- 
turer the  only  way  you  can  do  that  is  to  go  for  whatever  the  lowest 
common  denominator  is. 
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Therefore,  we  view  it  as  critical  for  us  providing  our  support  for 
the  bill  that  a  stror^  national  uniformity  provision  be  included. 

Those  are  the  main  points  that  we  wanted  to  make.  We  will  be 
ready  to  answer  any  questions  at  the  conclusion  of  the  panel,  and 
we  would  like  to  thank  you  again  for  getting  back  into  tiiis  this 
year. 

Mr.  Brown.  Theuik  you  very  much,  Mr.  Pheltm.  The  full  text  of 
your  statement  will  appear  in  the  record. 

[The  prepared  statement  of  Mr.  Phelan  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Our  next  witness  is  Mr.  Jim  Ellison. 

STATEMENT  OF  JIH  ELLISON,  COMMERCIAL  GROWER,  BREN- 
HAM,  TX,  ON  BEHALF  OF  THE  SOCIETY  OF  AMERICAN  FLO- 
RISTS, ACCOMPANIED  BY  ELAINE  ACEVEDO,  DIRECTOR.  GOV- 
ERNMENT AFFAIRS 

Mr.  Ellison.  Thank  you,  Mr.  Chairmfui.  My  name  is  Jim  Ellison, 
and  with  me  today  is  Elaine  Acevedo,  who  is  the  director  of  govern- 
ment affairs  with  our  society. 

I  £im  a  commercial  grower  from  Brenham,  Texas.  I  grow  foliage 
and  potted  plants.  I  am  here  today  to  testify  on  behalf  of  the  Socie- 
ty of  AmericEm  Florists,  the  trade  association  which  represents  the 
entire  floral  industry — that's  the  growers,  wholesalers,  and  retail- 
ers. 

I  will  be  brief  and  request  that  our  entire  statement  be  inserted 
into  the  record. 

Mr.  Brown.  Without  objection. 

Mr.  Ellison.  The  society  is  concerned  about  the  provisions  that 
add  explicit  language  to  FIFRA  mandating  the  Administrator  of 
the  Environmental  Protection  Agency  to  promulgate  worker  pro- 
tection standards.  The  language  does  not  give  EPA  any  additional 
powers  but  the  amendment  sets  up  a  long-term  problem  for  agri- 
culture which  this  committee  should  do  everything  in  its  power  to 
avoid. 

We  agree  that  EPA  should  promulgate  r^pilations  that  protect 
agricultural  workers  as  well  as  any  other  workers  who  work 
around  pesticides.  EPA  first  promulgated  worker  protection  stand- 
ards in  1974.  In  April  1984,  EPA  proposed  a  rule  that  would 
strengthen  worker  protection  standards  by  mandating  protective 
clothing  for  workers  who  worked  in  and  around  pesticides. 

The  regulations  also  specified  that  workers  could  not  reenter 
areas  that  had  been  treated  with  pesticides  for  a  generic  specific 
reentry  interveil.  There  are  mimy  problems  with  r^ulations  whidi 
applied  to  all  crops  in  all  sections  of  the  country  and  all  pesticides 
regardless  of  the  application  methods. 

Pesticide  usage  is  very  different  from  crop  to  crop,  and  it  is  eepe- 
cifdly  different  from  indoor  and  outdoor  growing  operations.  For  in- 
stance, in  the  floral  industry  the  reentry  intervals  would  have  re- 
quired growers  to  prevent  workers  from  entering  an  entire  green- 
house  for  days  after  it  had  been  treated. 

Commercial  greenhouses  cover  acres  and  contain  immy  types  of 
crops.  The  chemical  treatments  are  as  diverse  as  the  crops  them- 
selves and  are  applied  according  to  different  schedules.  Moreover, 


..Google 


787 

hand  labor  operations  in  the  floral  business  are  constant  and  essen- 
tial daily. 

Cut  fl»wer  growers,  who  must  harvest  every  12  hours,  would 
have  been  faced  with  the  complete  loss  of  their  crops  for  the 
number  of  days  they  were  prevented  from  harvesting.  Because  har- 
vesting encourages  new  growth,  the  yield  of  the  crops  would  also 
have  been  diminished  for  a  much  longer  period. 

Obviously,  the  proposed  regulation  needed  some  work.  EPA  de- 
cided to  pull  all  interested  parties  together  to  rewrite  the  regula- 
tions themselves  in  a  so-called  negotiated  rulemaking.  The  fmal 
regulation  was  to  have  been  the  product  of  a  consensus  between 
the  major  groups  affected  by  the  r^ulation. 

As  with  any  project  of  this  type,  it  waa  anticipated  that  compro- 
mises would  be  made.  I  can  assure  you  that  compromises  were 
made  which,  like  all  compromises,  were  very  hard  on  all  con- 
cerned. However,  when  the  project  was  neanng  completion,  the 
union  representatives  walked  out,  issuing  a  press  release  that  said 
essentially  that  they  did  not  want  to  compromise. 

The  simple  fact  is,  that  if  they  had  not  walked  out  of  this  proc- 
ess, these  regulations  could  have  been  finalized  more  than  a  year 
ago. 

The  explicit  farm  worker  protection  language,  however,  is  only 
part  of  the  problem.  Similar  problems  will  be  caused  by  the  grower 
community  by  section  812  of  H.R.  2463,  which  provides  for  a 
system  of  dual  regulation  of  agricultural  farm  workers  by  OSHA. 
Tliese  amendments  create  a  situation  that  is  directly  contrary  to 
section  4(bXl)  of  the  OSHA  statutes. 

We  fear  that  these  amendments  to  FIFRA  provide  msmy  opportu- 
nities to  force  severe  regulation  of  the  agricultural  use  of  pesticides 
while  bypassing  the  careful  cost  benefit  analysis  which  is  required. 

The  danger  of  bypassing  this  process  was  painfully  apparent  to 
the  agriculture  community  during  regulatory  negotiations  on  this 
issue. 

Some  of  the  provisions  discussed  included  annual  physical  exami- 
nations paid  for  by  the  employer  and  regular  blood  tests  of  all  farm 
workers  to  test  for  cholinesterase  inhibition — also  paid  for  by  the 
farmer. 

These  tests  are  of  limited  value,  are  not  always  available  Eill  over 
the  country,  and  they  can  prove  to  be  very  expensive  in  the  aggre- 
gate. The  farmer  was  to  be  responsible  for  preventing  any  trespass 
into  a  treated  area.  The  farmer  was  to  provide  and  mttintain  pro- 
tective clothing  and  be  legally  liable  for  deliberate  disobedience  of 
the  regulations  by  the  workers. 

The  regulations  which  we  hope  to  fashion  are  currently  working 
their  way  through  EPA  and  will  be  transmitted  to  you  shortly,  I 
would  urge  you  to  look  at  them  closely.  I  £im  sure  they  will  be  con- 
troversial but  you  will  find  the  agricultural  community  is  ready  to 
try  and  work  out  those  problems  so  that  regulations  can  be  promul- 
gated which  will  be  safe  but  practical. 

You  can  help  us  get  the  regulationa  out  that  we  have  all  worked 
so  hard  on  by  not  amending  FIFRA  in  this  area.  EPA  is  the  proper 
forum  in  which  to  develop  worker  protection  r^ulations  emd  we 
would  urge  all  interested  parties  to  work  with  EPA  in  ^XMJ  faith  to 
get  them  out. 
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Thank  you,  sir. 

[The  prepared  statement  of  Mr.  Ellison  appears  at  the  conclusion 
of  the  hearing.]  , 

Mr.  Bbown.  Thank  you,  Mr.  Ellison. 
Mr.  Putnam. 

STATEMENT  OF  LLOYD  A.  PUTNAM.  DIRECTOR,  AGRICULTURAL 
OPERATIONS,  NATIONAL  FRUIT  PRODUCTS  CO.,  ON  BEHALF  OF 
THE  NATIONAL  COUNCIL  OF  AGRICULTURAL  EMPLOYERS.  AC- 
COMPANIED BY  LIBBY  WHITLEY.  EXECUTIVE  VICE  PRESIDENT 

Mr.  Putnam.  I  am  Lloyd  A.  Putnam,  director  of  agricultural  op- 
erations for  the  National  Fruit  Products  Comptmy,  Winchester, 
Virginia.  I  am  also  treasurer  and  a  member  of  the  board  of  direc- 
tors of  the  National  Council  of  Agricultural  Employers,  And  just  a 
little  background,  I  was  born  and  brought  up  on  a  ^uit  farm,  spent 
all  of  my  business  lifetime  closely  allied  to  the  fruit  industry  and 
currently  direct  the  operation  of  National  Fruits  orchards  in  Vir- 
ginia, West  Virginia,  and  North  Carolina. 

I  am  pleased  to  be  here  today  to  share  NCAE's  views  on  certain 
provisions  of  H.R.  2463,  a  bill  to  amend  and  reauthorize  the  Feder- 
al Inseciticide,  Fungicide,  and  Rodenticide  Act.  I  appreciate  your 
giving  me  time  to  air  our  concerns.  1  would  also  like  to  commend 
the  subcommittee  for  their  efforts  in  this  complex  issue. 

As  the  previous  speakers,  if  it  is  agreeable,  1  have  condensed  my 
remarks  somewhat  emd  I  would  like  to  submit  the  full  text. 

Mr.  B&owN.  It  is  more  than  agreeable,  Mr.  Putnam,  and  without 
objection. 

Mr.  Putnam.  The  National  Council  of  Agricultural  Employers, 
known  as  NCAE,  represents  over  400  members  in  35  States.  The 
diverse  membership  is  made  up  of  individual  growers,  grower  asso> 
ciations  and  cooperatives.  State  horticultural  and  commodi^  asso- 
ciations, national  trade  associations  and  other  groups.  NCAE  mem- 
bers raise  primarily  fruits,  vegetables,  livestock  and  specialty  crops. 

NCAE  was  eatabtished  in  1964  to  represent  its  members  specifi- 
cally on  agricultural  labor  issues.  In  fact.  NCAE  is  the  only  nuy'or 
national  association  focusing  exclusively  on  agricultural  labor  mat- 
ters. NCAE  represents  employers  hiring  about  75  percent  of  the  ag- 
ricultural work  force. 

Most  NCAE  members  are  represented  through  other  trade  asso- 
ciations on  issues  such  as  credit,  commodity,  treide  and  pesticides. 
Because  of  this,  NCAE  associates  itself  with  other  grower  groups' 
positions  on  the  wide  range  of  issues  treated  in  this  bill,  as  baa 
been  identified  already. 

These  groups  include  the  United  Fresh  Fruit  and  Vegetable  As- 
sociation, the  Society  of  American  Florists,  the  National  Food  Proc- 
essors Association,  the  American  Association  of  Nurserymen,  and 
others. 

NCAE  sees  signiHcant  potential  for  major  farm  labor  related 
precedents  included  in  H.R.  2463.  Because  of  NCAE's  position  as  a 
major  voice  for  the  agricultural  industry  on  farm  labor  issues,  we 
wemt  this  subcommittee  to  be  aware  of  three  meyor  problems  we 
see  associated  with  FIFRA  this  year. 
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Our  first  and  most  obvious  concern  that  has  been  mentioned  ear- 
lier in  testimony  this  afternoon,  our  first  and  most  obvious  concern 
is  section  815,  the  Worker  Hetdth  and  Safety  provision.  This  provi- 
sion deserves  careful  study  because  identical  language  vias  includ- 
ed in  the  99th  Congress  bill  and  appeared  late  in  the  deliberations 
without  input  from  a  wide  range  of  producer  groups. 

NCAE,  together  with  United  Fresh  Fruits  and  Vegetable  Associa- 
tion, the  Nurserymen,  and  the  Florists,  wrote  the  committee  in 
May  of  1986  protesting  this  inclusion  without  the  benefit  of  hear- 
ings before  the  committee. 

I  have  attached  a  copy  of  the  letter  to  the  testimony  that  is  being 
submitted.  Many  of  the  questions  it  raises  are  still  valid. 

Developing  regulations  which  protect  farm  workers  without  plac- 
ing undue  economic  and  operational  burdens  upon  growers  is  a  tre- 
mendously complex  procesB.  Let  me  state  emphatically,  tha  NCAE 
is  concerned  about  the  safety  of  farm  workers  and  has  always  been 
a  strong  supporter  of  adequate  protection  for  farm  workers  from 
the  health  hazards  of  pesticides.  For  farm  workers,  whether  by  law 
in  FIFEIA  or  by  administrative  fiat  at  EPA,  deserves  thoughtful 
and  careful  scrutiny  by  the  subcommittee. 

After  consideration,  NCAE  urges  members  of  this  committee  to 
delete  section  815  from  H.R.  2463  for  a  number  of  good  reasons. 

First,  EPA  will  propose,  as  has  been  stated  a  minute  aff>,  a  new 
substantial  expansion  of  the  present  40  CFR  Part  170  Farm 
Worker  Pesticide  Protection  Regulation  sometime  this  summer. 
This  would  render  section  815  moot.  

Back  in  1986,  when  this  subcommittee  considered  FIFRA,  farm 
worker  representatives,  again  has  been  stated,  walked  out  of  the 
EPA  in  1985 — 1986  wonier  production  r^fulatory  n^otiation 
project,  and  it  was  at  that  time  unclear  whether  the  agency  would 
move  forward  on  rvision  of  the  existing  Part  170  regulations. 

For  this  reason,  some  thought  Congress  needed  to  direct  the  EPA 
to  act  on  farm  worker  protection  r^ulations.  Despite  the  action  of 
the  farm  worker  groups,  EPA  continued  deliberations  and  does 
intend  to  complete  its  revision  of  Part  170  governing  farm  worker 
pesticide  protection.  Therefore,  NCAE  believes  section  815,  with  its 
directive  to  the  Agency  to  develop  regulations  is  superfluous.  EPA 
is  already  deeding  with  the  issue  and,  therefore,  there  is  no  need 
for  section  815  language. 

Agriculture  has  had  extensive  experience  with  the  public  policy 
questions  surrounding  development  of  farm  worker  pesticide  pro- 
tection measures  since  the  late  1960's.  In  the  early  1970's,  we  pa!> 
ticipated  in  comprehensive  discussions  which  resulted  in  the  cur- 
rent part  170  regulations.  I  was  personally  involved  in  those  discus- 
sions at  that  time. 

Most  recently,  NCAE  participated  in  the  EPA  n^otiated  rule- 
making £ind  involved  with  the  rewrite  of  170.  I  participated  in  all 
seven  negotiating  sessions  over  a  period  of  months,  and  I  would 
like  to  share  a  couple  of  observations  from  those  session. 

Grower  representatives  Eigreed  that  some  revision  of  existing 
part  170  regulations  wtis  justiAed  emd  timely.  However,  this  is  a 
technicEil  and  scientific  issue.  Our  primary  concern  was  that  any 
revision  of  part  170  be  based  on  facts,  on  scientific  evidence,  and 
not  unduly  influenced  by  the  emotional  nature  of  the  issue,  or  by 
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widely  quoted,  but  undocumented,  numbers,  or  unsupported  and 
unsubstantiated  allegations. 

We  urged  EPA  to  move  carefully  pending  research  results  on  the 
extent  of  the  exposure  problem.  EPA  had  difficulty  demonstrating 
the  specific  nature  or  extent  of  the  pesticide  exposure  problem  and 
candidly  admitted  that  their  database  and  support  of  revision  was 
weak. 

We  believe,  and  still  believe,  that  the  most  effective  protection 
for  farm  workers  will  come  through  the  re-registration  process  on  a 
pesticide-by-pesticide,  crop-by-crop  basis. 

Recognizing,  however,  the  timely  need  for  reasonable  revisions  of 
part  170  standards,  NCAE  supported  a  number  of  interim  steps 
EPA  could  take  pending  such  reregistrations. 

We  endorse  the  24-hour  reentry  interval  for  Toxicity  I  chemicals, 
except  for  those  that  already  had  a  longer  interval,  or  for  those  ad- 
ditional chemicals  which  might  be  shown  by  research  to  require 
longer  intervals. 

We  recommended  that  warnings  in  hygiene  instructions  be  clear- 
ly posted  at  central  location  £md  include  such  information  as  the 
address  and  telephone  number  of  local  emer^ncy  facilities. 

We  agreed  that  pesticide  handlers  who  mix,  load,  and  apply  pes- 
ticide are  at  greatest  risk. 

We  supported  the  idea  that  handlers  should  wear  appropriate 
protective  clothing  and  receive  training  prior  to  handling  cnemi- 
caU. 

Indiistry's  concerns  were  twofold.  First,  was  that  the  regulation 
be  usable  by  both  farm  workers  and  grower. 

Second,  mat  growers  be  protected  from  potential  liability,  from 
harassment,  and  from  worker  noncompliance. 

Frankly,  Mr.  Chairman,  the  grower  liability  potential  is  the 
second,  but  perhaps  most  important  reason  that  even  general  stat- 
utory directives  such  aa  embodied  by  section  815  in  H.R,  2463,  ace 
problemmatic  and  ill-advised  at  this  time. 

We  are  concerned  that  creating  a  statutory  Federal  Farm 
Worker  Pesticide  Production  Program  opens  the  door  to  grower  li- 
ability, particularly  should  a  private  right  of  action  be  added  to 
FIFRA. 

NCAE  opposes  in  the  strongest  possible  terms  any  inclusion  of 
langueige  establishing  an  individual  s  right  to  bring  suit  in  Federal 
court  exclusive  of  any  administrative  actions  or  remedies.  We 
won't  comment  upon  such  a  private  right  of  action's  effect  on  gen- 
ei^  uses  of  pesticides  in  the  United  States,  as  that  would  be  specu- 
lative  and  outside  the  scope  of  our  expertise  and  the  purpose  of 
these  comments. 

An  explicit  or  inferred  private  right  of  action,  when  applied  to 
the  worker  health  and  safety  program  as  envisioned  by  section  815, 
would  have  the  effect  of  permitting  workers,  or  more  probably 
their  representatives,  to  bring  suit  in  Pedertil  court  and  potentially 
enforcing  meissive  monetary  fines  against  grower  employers  for 
even  minor  or  technical  violations  of  FIFRA. 

Section  809  of  FIFRA  allows  for  fines  of  up  to  $2,000  per  viola- 
tion. Courts  could  use  this  figure  as  a  means  for  aweirding  large  pu- 
nitive damages  for  violations  of  the  worker  health  and  safety  nga.- 
lations. 
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The  efTects  of  a  private  right  of  action  are  already  clearly  illus- 
trated in  the  brief  nistory  of  the  Migrant  and  Seasonal  A^^cultur- 
al  Worker  Protection  Act,  MSP  A,  the  Federal  law  governing  work- 
iM  conditions  for  farm  workers, 

MSPA's  private  right  of  action  enables  workers  or  their  repre- 
sentatives to  bring  suit  against  employers  exclusive  of  £idministra- 
tive  remedy  and  permits  workers  to  recover  up  to  |500  per  viola- 
tion agianst  an  employer  for  any  violation  of  the  law,  even  when 
no  actufil  injury  ia  allied  or  proved. 

This  law,  since  its  enactment  in  1983,  has  cost  growers  millions 
of  dollars  in  attorneys'  fees,  settlement  costs  and,  rarely,  in  jury 
awards  in  cases  brought  by  l^£il  advocates. 

MSPA  contains  only  30  specific  standards  with  which  employers 
must  comply.  Under  the  EPA  worker  safety  regulations  there  lire 
at  least  30  specific  requirements  in  the  protective  clothing  section 
alone.  The  potential  for  abuse  of  the  provision  and  for  harassment 
of  growers,  using  the  double  club  of  a  statutorily-mfindated  worker 
health  and  safety  program  euid  a  private  right  of  action  provision 
in  FIFRA,  is  deserving  of  most  CEireful  consideration  and,  NCAE 
believes,  rejection. 

The  last  issue  I  wish  to  visit  is  section  812,  the  delegation  and 
cooperation  section.  This  section  negates,  as  has  been  pointed  out, 
section  4(b)l  of  the  Occupational  Safety  Eind  Health  Act.  And  if  it 
remeiins  in  H.R.  2463,  OSHA  would  be  permitted,  though  absent 
court  action,  not  required  to  ^tablish  worker  safety  and  health 
regulations  parallel  to  EPA's. 

EPA's  present  part  170  worker  protection  regulations  were  pro- 
mulgated as  a  result  of  court  cases  in  the  last  1960's  and  early 
1970  s  which  established  EPA's  primacy  in  all  pesticide  use  and  ap- 
plication safety  and  training  issues. 

I  would  simply  say,  please  don't  make  us  comply  with  two  stand- 
ards put  out  by  two  agencies  on  the  same  issue. 

Mr.  Chairman,  NCAE  commends  you  for  considering  the  matter 
of  reauthorization  of  FIFRA.  There  are  many  important  and  valua- 
ble reasons  to  do  so.  However,  NCAE  believes  that  the  subcommit- 
tee's bill  establishes  undesirable  new  precedents  in  the  areas  of 
worker  health  and  safety  and  the  overlapping  EPA-OSHA  jurisdic- 
tional issues.  For  these  reasons  we  urge  you  to  eliminate  both  sec- 
tions 812  and  815  from  the  bill. 

Further,  we  oppose  in  the  strongest  possible  terms  the  inclusion 
of  an  explicit  or  inferred  private  right  of  action  in  H.R.  2463  and 
urge  you  to  resist  any  attempts  to  add  such  language. 

Beyond  these  fairly  narrowly  described  issues,  we  share  many  of 
the  concerns  outlined  by  the  other  groups  here  today. 

Again,  I  want  to  thank  you  for  the  opportunity  to  present  these 
remarks.  We  stand  by  to  assist  in  any  way  we  can  and  I  would  try 
to  answer  any  questions  there  might  be.  And  if  I  can't  answer 
them,  I  have  Libby  Whitley,  executive  vice  president  of  NCAE 
here,  I  am  sure  she  can. 

Thank  you. 

[The  prepared  statement  of  Mr.  Putnam  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Brown.  Thfink  you  very  much,  Mr.  Putnam. 

The  last  member  of  the  panel  is  Mr.  Mark  Maslyn. 


..Google 


742 

STATEMENT  OF  MARK  A.  HASLYN,  ASSISTANT  DIRECFOR,  NA- 
TIONAL AFFAIRS  DIVISION,  AMERICAN  FARM  BUREAU  FEDER- 
ATION 

Mr.  Maslyn.  Thank  you.  I  am  Mark  A.  Maslyn,  assistant  direc- 
tor of  national  affairs  for  the  American  Farm  Bureau.  On  behalf  of 
the  Farm  Bureau,  I  appreciate  the  opportunity  to  be  here  today 
and  share  with  you  our  concerns  and  comments  on  l^islation  to 
amend  FIFRA,  H.R.  2463. 

Let  me  say  at  the  outset  that  the  Farm  Bureau,  earnestly  hopes, 
that  Congress  will  be  able  to  pass  a  multiyear  Jt'lFKA  reauthoriza- 
tion  in  1987.  We  recognize  the  need  for  changes  to  FIFRA  and  have 
participated  extensively  in  negotiations  and  compromise  efforts 
over  the  past  two  years. 

In  our  review  of  H.R.  2463,  we  find  many  provisions  acceptable 
but  potentially  significant  in  their  impact  on  agricultural  produc- 
ers. To  illustrate  this  point,  we  need  look  no  further  than  the  issue 
of  reregistration,  believed  by  many  to  be  the  engine  that  is  driving 
this  bill. 

We  strongly  agree  with  the  need  to  expedite  the  reregistration  of 
older  pesticide  products.  At  the  same  time,  we  have  expressed  res- 
ervations in  the  past  about  the  use  of  user  fees  to  accomplish  this 
task,  which  we  believe  to  benefit  society  rather  than  a  particular 
industry  or  segment  of  the  economy. 

We  have,  however,  accepted  the  fee  level  conditioned  upon  it 
being  a  one  time,  single  purpose  assessment  that  will  not  be  in- 
creased or  implemented  again.  We  would  urge  the  committee  to 
remain  firm  in  its  opposition  to  the  inevitable  pressure  to  increase 
the  amount  or  expand  the  use  of  these  fees. 

Beyond  the  issue  of  fees,  the  impact  of  the  reregistration  process 
on  agricultural  producers  will  come  if  r^strants  balk  at  the  po- 
tentially multimillion  dollar  expense  of  filling  data  gaps  and  the 
registrations  are  then  subsequently  cancelled.  The  effect  could  be 
particularly  acute  for  producers  of  specialty  or  so-called  minor 
crops. 

We  will  pay  close  attention  to  this  as  the  process  of  reregistra- 
tion unfolds.  Nevertheless,  we  believe  the  objective  of  reregistra- 
tion  is  in  the  farmer's  interest  and  should  be  completed  as  expedi- 
tiously as  possible. 

Another  important  feature  of  this  bill  deals  with  the  pesticides  in 
ground  water.  We  believe  it  is  particuleu-ly  appropriate  for  this 
committee  to  address  this  issue  in  the  context  of  FIFRA.  From  an 
zigricultural  and  rural  perspective,  ground  water  is  a  vital  natural 
resource,  and  its  potential  contamination  poses  very  serious  and 
unique  problems  to  farmers. 

Over  90  percent  of  our  rural  population  relies  on  ground  water 
as  a  source  of  drinking  water.  This  is  complicated  by  the  fact  that 
agricultureil  pesticides  have  been  cited  as  sources  of  ground  water 
contamination.  Farmers  are  thus  faced  with  a  dilemma  between 
the  need  to  ensure  that  millions  of  private  wells  in  our  rural  areas 
remain  a  safe  source  of  drinking  water,  and  the  need  to  ensure 
that  in  achieving  that  end,  we  do  not  make  farming  and  ranching 
an  unprofitable  or  impractical  venture. 
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The  ground  water  provisions  in  this  bill  do  a  fairly  good  job  of 
balancing  the  duEil  goals  of  protecting  the  environment  and  public 
health  and  maintaining  the  viability  of  agriculture. 

Related  directly  to  the  pesticides  and  ground  water  issue  is  the 
question  of  liability.  Farm  Bureau  has  pushed  actively  for  Congress 
to  address  this  question  as  it  relates  to  the  lawful  application  of 
pesticides  registered  by  our  Federal  Government.  It  is  an  extremely 
complicated  issue  to  address,  fraught  with  many  subtleties  and  nu- 
ances, but  one  that  inevitably  will  have  to  be  dealt  with. 

The  congressional  debate  over  pesticides  in  ground  water,  the  ag- 
ricultural  chemicals  ground  water  strategy  being  developed  by 
EPA  and  the  nationwide  well  sampling  progreun  being  conducted 
by  EPA  all  point  to  the  urgent  need  to  delineate  a  clear  and  con- 
sistent Federal  policy  in  this  area. 

For  many  years  now,  the  AmericEui  Farm  Bureau  has  advocated 
the  position  that  if  farmers  have  used  agricultural  chemiCEds  in 
compliance  with  federally  approved  label  instructions,  farmers 
should  not  be  subject  to  liability  for  damages,  for  remediiil  relief,  or 
the  costs  associated  with  such  relief  or  cleanup. 

It  is  not  only  just  plain  fair  to  the  producers,  but  it  also  makes 
good  environmental  sense.  What  better  incentive  could  there  be  for 
a  producer  to  take  that  extra  measure  of  caution  in  the  use  of  agri- 
cultural chemicals? 

Recently,  the  Farm  bureau  announced  that  upon  review  we 
could  not  support  the  liability  provision  as  peissed  by  the  House  of 
Representatives  last  fall.  Reluctantly,  that  language  falls  short  of 
the  intended  protection  that  you  and  we  sought.  Th^  concept  is  im- 
portant to  Farm  Bureau,  farmers  and  remchers,  and  we  hope  that 
the  committee  will  reeilfirm  its  support  for  em  effective  liability 
protection  provision. 

Another  issue  in  this  debate,  not  yet  added  to  this  bill,  is  that  of 
national  uniformity.  It  is  equally  as  important  as  the  issue  I  just 
spoke  of  The  original  language  has  been  extensively  modified  from 
last  year's  efforts,  and  is  now  entirely  prospective.  It  applies  only 
to  those  chemicals  registered  or  reregistered  after  1985  that  meet 
all  current  EPA  data  requirements.  This  provision  actuedly  estab- 
lishes States'  rights  in  the  tolerance  setting  process  that  do  not 
exist  in  current  law. 

Furthermore,  the  bill  establishes  exceptions  whereby  the  State, 
in  the  event  of  an  imminent  hazard  or  if  the  State  follows  a  peti- 
tion process,  may  obtain  a  waiver  that  would  allow  it  to  set  a  dif- 
ferent tolerance  level. 

The  uniform  tolerance  amendment  would  also  permit  States  to 
establish  more  stringent  tolerances  if  the  pesticide  did  not  have  a 
complete  data  base.  That  does  not  strike  me  as  being  preemptive  of 
States  rights. 

To  the  farmer,  the  issue  is  simple.  It  is  one  of  uniformity  and 
consistency.  To  the  grower,  whose  raw  and  processed  products  are 
often  marketed  across  State  lines,  varying  tolerances  from  State  to 
State  would  effectively  end  the  use  of  certain  chemical  products. 
Such  actions  undoubtedly  would  have  an  adverse  economic  and 
management  impact  on  farmers  and  impair  their  abihty  for  loi^- 
term  planning. 
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We  therefore  urge  the  committee  to  include  the  uniform  toler- 
ance amendment  to  H.R.  2463. 

On  behalf  of  the  Farm  Bureau,  I  appreciate  the  opportunity  to 
appear  here  today  and  would  be  happy  to  answer  any  questions 
you  may  have  on  these  or  any  other  provisions  of  the  biU. 

[The  prepared  statement  of  Mr.  Maslyn  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Mr.  Maslyn. 

All  of  you  folks  have  touched  on  a  number  of  issues  which  are 
important,  including  the  worker  protection,  the  liability,  the  uni- 
form tolerances  issue.  We,  I  don't  think,  are  hooked  on  wanting  to 
insist  on  the  same  provisions  that  were  in  last  year's  bill  unless 
there  is  some  sound  reason  to  continue  with  them. 

On  the  other  hand,  where  provisions  are  inserted  in  that  bill, 
either  in  the  committee  or  on  the  floor — which  seem  to  have  pro- 
vided reasonable  progress  in  the  legislation — we  are  going  to  need 
to  consider  very  seriously  the  question  of  whether  it  should  be  re- 
tained or  removed. 

In  that  connection,  I  am  going  to  ask  all  of  you  who  suggested 
that  the  worker  protection  provisions  are  no  longer  necessary,  to 
look  at  that  rather  closely,  because  I  think  you  understand  the  po- 
litical sensitivity  of  an  issue  like  that.  Labor,  as  with  any  other 
group  involved  in  this  bill,  wants  to  make  sure  that  it  is  adequately 
protected.  Now,  it  is  very  possible  that  the  r^ulations  that  are 
forthcoming  will  provide  that,  and  section  815  is  not  going  to  be 
necessary,  1  don't  know. 

We  have  in  the  committee's  files  a  memo  from  several  of  your 
groups  indicating  that  you  supported  that  provision  last  year.  I 
would  like  to  have  you  look  at  that  memo  again  and  see  what  has 
caused  you  to  change  your  views  and  whether  or  not  those  are  good 
and  sutetantial  reasons  for  changing  your  views. 

The  language  is  the  language  inserted  by  Representative  Morri- 
son and  you  specifically  endorsed  that  language  as  a  reasonable 
provision  at  the  time. 

I  am  not  saying  at  all  that  that  means  it  should  be  supported 
again  today.  1  just  think  the  record  needs  to  reflect  why  there  has 
been  a  change  in  your  point  of  view  and  1  would  like  to  have  you 
take  a  look  at  that  if  you  will. 

Are  you  familiar  with  the  memo  in  question?  I  have  a  copy  of  it 
here  which  I  would  be  glad  to  supply  to  you.  It  says:  After  lengthy 
negotiations  with  labor  unions  and  environmental  groups,  the 
above  groups — and  it  includes  United  Fresh  Fruits  and  V^^etables, 
American  Association  of  Nurserymen,  and  the  Nationiil  Council  of 
Agricultural  Employers — the  above  groups  figree  to  support  an 
amendment  to  H.R.  2482,  which  was  last  year  s  bill,  to  be  offered 
by  Representotive  Sid  Morrison  relating  to  worker  health  and 
safety. 

That  is  the  language  that  is  in  the  bill  today.  So  I  am  asking  jniu 
to  take  another  look  at  your  position  on  that,  if  you  will. 

Mr.  Putnam.  We  would  be  very  happy  to  ttuce  another  look  at 
that  memo  and  submit  a  statement. 

[EorroR's  notk.— July  10,  1987  letter  from  Ms.  Acevedo,  Mb. 
Fuquay,  and  Ms.  Whitley  to  Mr.  Brown  follows:] 
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Ms.  FuQUAY  Mr.  Chairman,  if  I  might  respond  to  that,  I  think 
one  of  the  reasons  that  some  of  us  have  taken  a  different  position 
is  that  at  the  time  that  that  memo  was  sent  to  your  attention,  EPA 
had  not  progressed  as  far  along  in  the  r^ulatory  process. 

Mr.  Brown.  Yes. 

Ms.  FuQUAY  And  that  is  what  we  are  bringing  to  your  attention. 

Mr.  Brown.  I  understand  that.  And  you  wouldn't  be  the  only 
group  that  has  chemged  your  position  from  last  year,  as  far  as  that 
is  concerned.  But  we  are  trying  to  provide  a  stable  basis  for  pro- 
ceeding here  and  we  need  to  understand  these  instances  in  which 
for  good  and  sufficient  reasons,  in  eill  probability  people  have  decid- 
ed to  make  a  change.  Many  of  the  environmental  groups,  as  you 
know,  have  likewise  changed  somewhat  their  position  with  re^rd 
to  the  bill. 

Mr.  Roberts. 

Mr.  RoBKHTS.  Yes,  thank  you,  Mr.  Chairman. 

Am  I  to  understand  by  a  simple  nod  of  the  head,  up  or  down  or 
sideways,  that  you  folks,  if  in  fact  we  dealt  with  H.R.  2463,  un- 
changed  except  for  perhaps  the  farmer  liability  section,  that  you 
would  be  on  board? 

I  know  that  is  not  what  you  prefer  but  feel  free  to — I  see  1,  2,  8 
up  £md  down,  and 

Ms.  FuQUAY  That  is  without  the  uniform  tolerance  language. 

Mr.  Roberts.  No,  I  didn't  say  that.  We  would  add  in  uiat  at  the 
full  committee  level.  The  only  thing  different  from  last  year's  bill 
would  be  the  absence  of  a  farmer  liability  amendment.  And  the 
reason  I  am  asking  that,  obviously,  is  that  on  one  hand  we  have 
the  Farm  Bureau's  advice  that  perhaps  we  should  go  with  existing 
l^islation  under  Superfund,  and  on  the  other  hand — if  I  read  the 
memo  correctly  that  I  just  had  before  me — you  folks  are  interested 
in  proposing  some  changes  along  those  lines  that  differ  in  some 
degree  to  last  year's  lemguage. 

Ms.  FuQUAY.  That  is  correct.  And  we  would  be  willing  to  work 
with  you  on  the  liability  language. 

Mr.  Roberts.  I  would  hope  that  both  parties  concerned  could 
work  together  in  regards  to  that  issue  in  that  that  is  one  of  the 
major  sticking  points  that  we  will  have  to  solve  if  in  fact  we  are  to 
go  to  the  floor  with  this  bill. 

I  would  like  to  thank  you,  Mark,  for  your  statement  in  r^ard  to 
uniform  protection.  Since  I  am  the  author  of  the  l^islation,  I  have 
the  right  to  change  the  name  every  2  minutes  of  debate.  We  have 
gone  from  uniform  tolerance  to  uniform  marketing,  now  to  uni- 
form protection. 

You  steted  on  page  3  something  that  I  reiilly  think  some  of  the 
folks  who  are  concerned  about  this  are  not  aware — it  applies  only 
to  those  chemicals  registered  or  reregistered  after  1985  uiat  meet 
all  current  EPA  date  requirements.  This  provision  actually  estab- 
lishes Stete  rights  in  the  tolerance-setting  process  that  do  not  exist 
in  the  current  law.  And  that  is  one  element  that  I  want  to  say  em- 
phatically should  be  underscored  in  the  record  that  1  think  perhaps 
some  critics  of  the  amendment  are  not  aware  of 

Would  any  of  you  have  anything  to  offer  in  regard  to  the  NAS 
report,  more  especially — and  I  will  try  to  sort  of  round  up  the  com- 
ments and  head  them  in  the  direction  that  1  think  is  pertinent,  t 
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think  that  they  gave  to  the  committee  over  at  the  NAS  the  march- 
ing orders  to  really  tackle  head-on  the  zero  risk  mandate  in  today's 
modern  technology  and  that  impact  on  the  regulatory  program  of 
the  EPA. 

It  is  my  personal  opinion  that  one  of  the  summary  conclusions  of 
the  NAS  report  is  that  we  could  actually  achieve  more  risk  reduc- 
tion and  protect  the  public  more  in  terms  of  safety  with  the  appli- 
cation of  a  negligible  risk  standard  as  opposed  to  the  zero  risk. 

Now,  that  is  a  conclusion  that  I  have  as  opposed  to  some  of  the 
press  reports  that  were  into  killer  tomatoes  and  a  few  other  things 
that  had  been  in  the  headlines.  I  would  like  to  ask  if  you  have  any 
comments  on  this. 

Mr.  Ellison.  Mr.  Roberts,  my  comment  is  that  we  in  the  indus- 
try definitely  want  to  be  as  safe  as  possible,  as  risk-free  as  possible. 
But  we  can  be  no  more  risk-free  there  sometimes  as  we  can  when 
we  get  into  our  automobile  to  go  home  from  work  or  wherever.  We 
want  to  work  with  you  and  get  across  the  table  with  all  factions 
concerned  as  to  what  is  practical  and  what  is  workable. 

Mr.  Roberts.  Would  anybody  else  like  to  comment? 

Mr.  Putnam.  I  would  subscribe  to  your  point.  Not  being  com- 
pletely certain  what  n^ligible  risk  is  in  that  report,  with  the  tech- 
niques that  are  being  developed  and  will  be  developed  in  the 
future,  a  zero  risk  would  appear  to  be  completely  impracticed,  from 
everybody's  point  of  view.  I  think  your  point  is  very  well  taken. 

Mr.  Roberts.  I  would  only  add  for  the  benefit  of  my  colleagues 
on  the  subcommittee  that  Congressman  Sid  Morrison  wrote  a  letter 
to  Jim  Delaney  following  the  NAS  report,  asking  if  in  fact  it  was  in 
his  opinion  that  his  own  Eunendment  had  outlived  its  usefulness 
given  the  parts  per  billion  kind  of  technol(%y  that  we  have  today 
end  should  indeed  should  we  not  really  concentrate  on  the  bad 
actors — and  that  is  an  overused  word.  Unfortunately,  former  Con- 
gressman Delaney  passed  away  before  we  could  get  a  response. 

Let  me  say  one  other  thing,  and  this  is  in  regard  to  your  state- 
ment, Dennis,  if  1  experienced  a  small  amount  of  increase  in  my 
blood  pressure  in  reference  to  a  statement  by  an  earlier  witness 
that  perhaps  the  subcommittee  was  putting  politics  before  public 
health  policy,  I  want  to  really  stress  I  don't  question  the  intent  of 
suiy  Governor  who  wishes  to  respond  to  the  wishes  of  his  people  for 
a  more  stringent  regulatory  approach — and  I  don't  mean  to  perjure 
your  comments  as  well. 

I  had  meant  to  ask  this  earlier:  Would  you  find  as  much  support 
for  uniform  tolerance,  if  you  will,  if  in  fact  President  Dukakis 
would  appoint  Mr.  Nader  as  EPA  Director  and  Jay  Feldman  as  the 
head  of  the  Office  of  Pesticide  Programa? 

Mr.  Phelan.  We  have  a  policy  at  the  eissociation  that  we  have  to 
take  most  questions  back  to  the  members  but  I  think  in  this  par- 
ticular case  I  could  venture  a  guess. 

The  point  I  was  trying  to  make  in  all  of  that  before  is  that  on  a 
question  of  health  and  health  risk,  someone  eating  an  apple  in 
Massachusetts  and  someone  eating  em  apple  in  New  York  do  not 
have  different  risk  levels.  The  idea  that  there  need  to  be  different 
tolersmces  in  different  States  on  a  matter  of  health  just  doesn't 
follow. 
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Mr.  RoBEBTS.  I  have  no  more  questions,  Mr.  Chairman,  thank 


Mr.  GuNDERSON.  No  questions,  Mr.  Chmrman. 

Mr.  Brown.  I  have  no  further  questions  for  the  panel.  I  very 
much  appreciate  the  testimony  that  you  have  offered,  and  with  the 
exception  of  asking  for  your  re-review  of  that  question  on  worker 
safety,  I  think  I  am  very  satisfied  with  the  record  you  have  pre- 
sented this  morning.  We  appreciate  your  being  here. 

Mr.  Maslyn.  Thaiik  you. 

Mr.  Eluson.  Thank  you. 

Mr.  Brown.  We  are  going  to  move  to  panel  3  and  allow  Mr. 
Botts,  who  is  listed  next,  to — he  stepped  out  of  the  room  temporari- 
ly— to  allow  him  to  testify  after  that. 

Would  Mr.  Robert  Russell,  president  of  the  National  Pest  Control 
Association  and  Mr.  Harold  Collins,  director  of  the  National  Agri- 
cultural Aviation  Association,  come  at  this  time,  accompanied  by 
whatever  aides  they  desire. 

Mr.  Russell.  Mr.  Chairman,  Mr.  Harvey  Gold,  the  executive  vice 
president  of  NPCA,  will  also  sit  with  us  if  you  permit. 

Mr.  Brown.  We  would  certainly  welcome  him  here  and  look  for- 
ward to  his  testimony.  Do  you  want  to  proceed,  Mr.  Russell? 

STATEMENT  OF  ROBERT  M.  RUSSELL,  PRESIDENT,  NATIONAL 
PEST  CONTROL  ASSOCIATION,  ACCOMPANIED  BY  HARVEY 
GOLD.  EXECUTIVE  VICE  PRESIDENT 

Mr.  Russell.  Thank  you. 

I  am  Robert  Russell  of  Orkin  Pest  Control,  presenting  for  the  Na- 
tional Pest  Control  Association. 

Mr.  Chairman,  let  me  thank  you  and  the  subcommittee  for  the 
opportunity  to  present  the  viewpoints  of  the  National  Pest  Control 
Association  on  the  FIFRA  amendments  proposed  for  1987.  NPCA  is 
a  worldwide  organization  representing  specialists  in  the  field  of 
structural  pest  control. 

Pesticides  are  an  essential  resource  in  our  work  to  control  pests. 
They  are  not,  however,  our  only  resource  for  we  use  mechuii<^ 
means  wherever  effective.  We  primarily  use  unrestricted,  highly  di- 
luted, pesticides  in  small  quantities.  We  use  these  materials  to  con- 
trol insect  and  rodent  pests  that  pose  threats  to  human  health  and 
property,  and  cause  economic  loss. 

We  are  concerned  about  the  environment  and  focus  a  great  deal 
of  attention  on  following  EPA  label  directions  with  the  pestidldes 
that  we  use.  Over  98  percent  of  this  industry's  pesticides  are  the 
same  materials  you  can  purchase  at  the  local  hardware  store  wiUi- 
out  any  special  permit  or  training. 

NPCA's  position  is  that  all  commercial  pest  control  operaton 
should  be  trained  to  apply  the  materials  to  the  property  of  otiierB. 
This  is  already  mimdated  by  State  law  in  many  States,  and  NFCA 
is  urging  this  be  required  in  all  States  as  is  now  presented  in  the 
new  proposed  FIFRA  amendments  in  H.R.  2463. 

This  provision  fulfills  a  goal  of  NPCA.  Our  association  has  educa- 
tional resources  to  help  assure  that  the  licensed  pest  control  opera- 
tors are  trained  to  apply  pesticides  according  to  EPA  approved  ^- 
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rections.  Pest  control  operators  have  access  to  these  throi^h  NPCA 
and  their  State  association  and  extension  service  educational  pro- 
grams. 

NPCA  supported  and  worked  hard  to  gain  approval  of  the  Octo- 
ber 16,  1986  House-passed  HPRA  amendments  in  H.R.  2482.  We 
were  disappointed  that  final  passage  of  this  package  was  not 
achieved  in  the  last  year's  Congress. 

Continuing  our  support  for  last  year's  bill,  we  endorse  H.R.  2463 
and  will  urge  its  passage  this  session  providing  that  the  bill  is  not 
encumbered  by  added  amendments  in  the  l^islative  process. 

We  do  have  some  concerns,  not  with  the  bill  per  se,  but  with  pos- 
sible amendment  developments. 

In  testimony  presented  to  you  on  June  10th  and  earlier  today,  we 
b^n  to  see  threats  to  the  fair  and  responsible  improvements  in 
H.R.  2463. 

We  cannot  support  an  amendment  to  provide  for  less  thtm  State 
level  pesticide  regulatory  authority.  We  testified  yesterday  on  this 
topic  and  cited  our  reasons.  It  is  not  needed  eind  could  be  disruptive 
to  effective  and  timely  pest  control  service. 

We  cannot  support  an  amendment  to  provide  for  direct  citizen 
suits  against  commercial  applicators  in  today's  litigious  society. 
Eighty  percent  of  our  members  are  small  business  firms  with  50  or 
less  employees  smd  such  a  provision  could  drive  many  of  them  out 
of  business. 

We  cannot  support  a  provision  to  eliminate  EPA's  indemnifica- 
tion of  users  who  have  bought  EPA-approved  pesticides  in  all  good 
faith  to  suddenly  be  told  that  they  cannot  be  legally  used.  Our 
members  buy  their  supplies  for  the  season  Eind  could  easily  be 
bfmkrupted  by  one  or  two  such  decisions  by  EPA  without  required 
indemnification. 

We  have,  and  will  continue,  to  depend  on  EPA  basing  its  regula- 
tory decisions  for  a  pesticide  on  a  scientific  base  of  benefit  over 
risk.  In  this,  all  available  science  must  be  utilized. 

The  health  of  our  own  people  is  at  stake  as  much  as,  and  often 
more  so,  than  our  customers,  whose  exposure  is  less  frequent.  We 
do  not  feel  that  some  of  the  recent  suspension  directions  by  EPA 
were  as  carefully  considered  to  benefit  versus  risk  as  could  have 
been. 

Examples  are  2,4,D,  dinoseb,  and  most  recent  the  rumored  sus- 
pension possibility  for  chlordane.  Thus,  we  believe  EPA  must  have 
cost  responsibility  for  any  cancellations  or  pesticide  suspensions. 

We  cannot  support  provisions  to  FIFRA  that  would  provide  for 
legal  standing  in  pesticide  cancellation  and  r^stration  decisions 
for  antipesticide  advocates.  To  do  so  would  only  compound  our  in- 
dustry's growing  problem  of  adequate  pesticide  resources  to  ade- 
quately control  health  and  environmental  pest  threats. 

We  want  EPA's  decisions  on  whether  a  pesticide  is  registered  for 
use  by  our  members  and  the  public  to  be  based  on  objective  scien- 
tific based  data— not  on  anecdotal  incidence  or  emotional  media- 
driven  fear  of  chemicals. 

In  conclusion,  Mr.  Chairman,  we  support  H.R  2463.  We  feel  the 
bill  is  responsible  and  fair  as  introduced.  It  is  a  negotiated  compro- 
mise of  a  very  broad  spectrum  of  pesticide  industry  representatives, 
including  user  groups  such  as  NI^A,  and  of  environmental  activist 
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groups.  Most,  if  not  all  of  us,  do  not  get  everything  we  want  in  H.R 
2463,  but  we  feel  it  is  a  responsible  achievement,  and  fair. 

As  the  FIFRA  consideration  begins  and  develops,  and  if  H.R 
2463  begins  to  silter,  to  change,  to  expand,  we  believe  that  a  simple 
authorization  of  the  existing  FIFRA  would  be  a  significant  contri- 
bution to  responsible  pesticide  management.  We  believe  this  be- 
cause EPA  has  fdready  begun  to  implement  certain  key  provisions 
of  last  year's  House-passed  FIFRA  bill,  H.R.  2482,  including  sec- 
tions on  certification  and  trEuning,  ground  water  protection,  faster 
r^istration  of  pesticides,  and  identification  of  inerts  that  could  be 
hazards. 

NPCA  will  support  this  direction  only  if  support  cannot  be  sus- 
tain for  H.R.  2463  without  amendments  that  would  alter  its  bade 
content. 

Thank  you,  Mr.  Chairmfin.  Along  with  Harvey  Gold,  our  execu- 
tive vice  president,  and  Jack  Grimes,  our  director  of  government 
affairs,  we  look  forward  to  working  with  you  and  members  of  the 
subcommittee  on  the  FIFRA  amendments  this  session. 

[The  prepared  statement  of  Mr.  Russell  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  We  appreciate  that,  Mr.  Russell. 

Does  Mr.  Felix  wish  to  make  a  statement? 

STATEMENT  OF  ROBERT  FELIX,  EXECUTIVE  VICE  PRESIDENT, 
NATIONAL  ARBORIST  ASSOCIATION,  INC 

Mr.  Felix.  Yes,  please,  Mr.  Chairman. 

My  name  is  Robert  Felix  and  I  am  the  executive  vice  president  of 
the  National  Arborist  Association. 

We  are  a  trade  association  of  650  firms  with  40,000  employees. 
Our  member  firms  apply  pesticides  to  trees  and  shrubs  on  residen- 
tial, commercial,  and  institutional  properties.  ___ 

Our  particular  interest  in  any  amendments  to  FIFRA  center 
upon  the  urban  commercial  pesticide  applicator.  In  our  view,  the 
existing  FIFRA  does  not  adequately  address  certification  and  train- 
ing requirements  for  commercial  applicators.  As  a  matter  of  fact, 
in  most  States  under  the  present  law,  general  use  pesticides  can  be 
applied  by  nonr^ulated  applicators.  There  is  no  control  over  the 
training  of  such  applicators  or  the  qufdity  of  their  applications. 

We  would  urge  the  committee  to  strengthen  the  existing  require- 
ments by  mandating  that  not  only  certified  commercial  applicators, 
but  all  commercial  applicators  have  verifiable  training  and  be  reg- 
istered by  the  State  lead  agencies. 

Industry  by  itself  is  committed  to  improve  training  and  supervi- 
sion of  applicator  personnel  but  we  are  limited  as  to  whom  we  can 
reach.  A  FIFRA  requirement  would  reach  all  commercial  applica- 
tors. 

H.R  2463  provides  for  that  and,  accordingly,  we  support  it  and 
ut^  that  you  do  the  same.  Such  action  will  treat  causes,  not  symp- 
toms, and  then  everybody  will  be  served. 

Thank  you  for  considering  our  views. 

[The  prepared  statement  of  Mr.  Felix  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Mr.  Felix. 
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STATEMENT  OF  HAROLD  M.  COLUNS,  EXECUTIVE  DIRECTOR, 
NATIONAL  AGRICULTURAL  AVIATION  ASSOCIATION 

Mr.  CoLUNS.  Thank  you,  Mr.  Chairman.  We  would  like  to  theuik 
you  and  the  committee  for  this  opportunity  to  respond  to  H.R. 
2463.  Representing  the  agricultural  aviation  industry,  we  would 
like  to  point  out  that  we,  on  an  annual  basis  in  a  normal  year, 
whatever  that  is,  apply  crop  protection  chemicals  to  about  180  mil- 
lion acres  of  the  Nation's  croplands.  Considering  repetitive  treat- 
ments to  those  lands,  this  would  reach  a  number  of  about  300  mil- 
lion acres  or  more. 

We  have  a  high  regard  for  safety  and  we  have  included  with  our 
statement  a  copy  of  the  data  from  the  Federal  Aviation  Adminis- 
tration which  shows  us  the  most  safe  s^ment  of  general  aviation 
in  the  United  States.  We  believe  that  that  safe  approach  transfers 
to  our  use  of  pesticides  as  well.  We  are  very  proud  of  our  record 
and  we  would  point  out  that  the  Federal  Aviation  regulations  were 
enacted  in  1965  emd  haven't  changed  since  that  time. 

On  that  basis,  we  would  like  to  commend  the  DORFA  Subcom- 
mittee for  the  work  that  you  accomplished  on  the  1978  FIFRA 
amendments,  which  have  prevailed  since  that  time. 

We  believe,  too,  that  there  haa  been  a  continuing  improvement 
in  education  emd  safety  throughout  the  pesticide  community  in  the 
United  States  since  those  amendments.  We  believe  that  trainit^ 
and  education  continues  to  improve  now  emd  will  do  so  into  the 
future.  We,  as  have  other  oi^anizations,  have  initiated  self-training 
programs.  We  support  the  State  training  programs  and  we  want  to 
see  those  continue. 

We  think  it  is  sad  that  this  committee's  achievements  by  virtue 
of  your  last  formal  and  significant  Eunendments,  have  not  been  rec- 
ognized more  by  people  because  we  believe  they  have  been  effec- 
tive. 

NAAA  would  like  this  subcommittee  to  reconsider  the  testimony 
of  Dr.  Moore  from  EPA  because  if  we  interpret  his  comments  cor- 
rectly from  last  year  and  this  year,  it  would  appear  that  the  agency 
already  has  the  authority  to  accomplish  much  of  the  work  recom- 
mended by  the  amendments  in  the  current  proposed  legislation. 

We  do,  however,  believe  that  Eunendments  dealing  with  registra- 
tion and  reregistration  activities  would  probably  expedite  all  of  the 
problems  that  we  face  and  may  lead  to  a  reduction  in  the  unneces- 
sary requests  for  further  amendments  that,  in  our  opinion,  compli- 
cate the  regulatory  process  and  adds  substantially  to  the  fiscal 
burden  already  being  imposed  on  States. 

The  association  also  opposes  payment  of  fees  to  EPA  by  any 
entity  governed  by  the  FIFllA.  Fees  imposed  on  any  segment  of  the 
ag  community  are  passed  along  in  chains  of  distribution.  FIFRA 
was  intended  to  protect  the  public  health  and  environment,  there- 
fore, we  believe  public  funds  should  subsidize  the  act,  not  funds 
from  those  regulated. 

We  further  support  the  continuation  of  indemnification.  While 
we  make  no  recommendations  as  to  the  source  of  such  funds,  we 
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believe  that  users  need  piDtection  ftgainst  flnancial  losses  caused 
by  unpredictable  government  actions. 

The  testimony  of  Mr.  Dennis  Burchett  on  June  10th  here  before 
your  committee,  I  think  clearly  described  the  virtually  imposBible 
r^ulatory  process  which  users  are  compelled  to  follow  when  over- 
night a  registered  pesticide  may  be  classifted  as  a  hazardous  sol^ 
waste. 

NAAA  strongly  supports  the  language  on  page  79  of  H.R.  2463 
which  permits  the  continued  use  tn  existing  stocks  of  a  pesticide 
whose  registration  is  canceled  under  the  act.  We  believe,  in  fact, 
that  this  would  be  the  most  appropriate  use  and  the  least  damag- 
ing to  the  environment. 

On  page  87  of  the  proposed  amendments,  the  Administrator,  by 
r^ulation,  may  require  some,  but  not  all,  users  to  prepared  and 
maintain  records  r^arding  pesticide  use.  The  same  thing  is  true 
under  the  certification  in  treiining  amendments  to  the  act. 

It  has  been  estimated  that  commercial  applicators  in  total  apply 
about  30  percent  of  the  nearly  1  billion  pounds  of  pesticides  used  in 
this  Nation  annuitlly.  If  this  is  true,  then  the  act  leaves  70  percent 
of  the  pesticides  without  any  documentation  or  regulation. 

This,  in  our  opinion,  does  not  serve  the  purposes  of  the  act,  espe- 
cially when  you  consider  that  homeowners,  according  to  govern- 
ment and  private  estimates,  dispose  of  one-third  of  the  121  millioD 
pounds  of  produce  they  purchase  emnufdly. 

This  past  Sunday's  Parade  magazine,  found  in  many  Sunday 
newspapers  throughout  the  Nation,  had  an  article  about  garbage 
r^aniing  the  work  of  a  Dr.  William  Rathje,  a  professor  at  uie  Uni- 
versity of  Arizona,  who  has  tabulated  tne  type  and  quanti^  of 
trash  that  American  families  throw  away  each  year.  According  to 
that  study: 

Increasingly,  the  chemicals  found  in  wells  near  landfills  used  for  reaidential  gar- 
bage resemble  thoee  found  near  toxic-waste  dumps.  And  that  is  because  man;  of  the 
substances  in  residential  garbage  are  pesticides,  herbicides,  paints  and  caustic  clean- 
ers—all  toxins.  Eventually,  they  seep  into  the  ground  water  and  are  used  for  drink- 
ing and  irrigation. 

This  report  apparently  has  been  made  available  to  the  Environ- 
mental Protection  Agency  and  other  interested  groups  of  govern- 
ment. 

On  page  139  of  the  proposed  smiendments  this  year  it  addresses 
criminal  penalties  levied  on  violators  of  the  act.  We  fisk  the  sub- 
committee to  give  additional  consideration  to  the  degree  of  finan- 
cial punishment  being  imposed  on  violators  of  the  act. 

If  the  current  bfisis  for  such  fines  was  to  be  gross  annual  income 
or  net  worth  of  the  violator,  we  seriously  doubt  that  two  aerial  ap- 
plicator businesses  have  the  flnancied  resources  of  a  single  regis- 
trant or  that  one  aerial  applicator  has  the  financial  resources  12H 
times  greater  than  one  of  his  individual  customers.  We  believe  that 
a  more  equitable  system  of  fines  might  be  developed. 

Members  of  this  industry  have  a  continuing  concern  for  worker 
health  and  safety.  We  have  financed  and  have  participated  in 
health  studies  over  the  years,  banning  in  1978,  to  see  the  impact 
of  our  work  environment  on  our  human  health.  As  a  group,  we  are 
voluntarily  and  repetitively  exposed  to  pesticides  at  levels  greater 
than  the  general  public.  If  you  will  accept  a  dose-response  r^tion- 
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ship,  we  should  be  among  the  first  to  exhibit  adverse  hedth  effects. 
To  date,  these  studies  do  not  show  us  being  different  from  the  gen- 
eral population  in  any  way. 

Unfortunately,  there  are  individuals  who  exhibit  abnormed  sensi- 
tivities when  exposed  to  pesticides  or  to  the  natural  and  manmade 
components  that  make  up  our  environment.  On  this  basis  we  ask 
the  subcommittee  to  consider  sin  amendment  to  FIFRA  that  would 
allow  the  agency  to  conduct  a  health  study  of  commercial  applica- 
tors and  farmer-ranchers  who  have  been  voluntarily  and  repetitive- 
ly exposed  to  pesticides  over  perhafis  a  lifetime  of  work.  Such  a 
study  would  provide  the  public  and  re^lators  alike  with  meaning- 
ful data  as  opposed  to  the  anecdotal  mformation  most  often  read 
and  heard  here  and  in  the  media. 

Much  of  the  FIFRA  debate  seems  to  focus  on  human  health,  so 
perhaps  we  could  all  benefit  from  a  broad  spectrum  study  of  the 
user  community  that  would  analyze  the  effects  of  both  workplace 
and  dietary  exposures  on  our  population. 

We  have  a  Mickey  Mouse  recommendation  on  ptige  185  that  is 
merely  a  change  of  word  and  it  will  show  in  our  comments,  Mr. 
Chairman. 

NAAA  supports  amending  the  FIFRA  to  require  the  conduct  of 
studies  on  container  disposal.  We  believe  the  amendment  should  be 
broadened  to  include  other  forms  of  pesticide  waste.  In  spite  of  ex- 
isting Federal  statutes,  and  there  are  many,  pesticide  users  still 
lack  efficient  and  affordable  ways  to  detd  effectively  with  pesticide 
waste.  In  fact,  the  number  of  statutes  that  now  exist  which  have 
regulatory  control  over  pesticide  use  is  beginning  to  become  confus- 
ing and  burdensome  to  the  entire  community.  The  number  of  State 
and  Federal  Government  entities  governing  pesticide  use  seems  to 
grow  annually. 

Next  year,  when  the  Endangered  Species  Act  is  implemented  on 
the  crop  cluster  group,  some  users  are  going  to  be  required  to  con- 
tact the  U.S.  Fish  and  Wildlife  Service  in  order  to  determine 
whether  or  not  they  can  use  a  pesticide. 

NAAA  would  welcome  an  effort  on  the  part  of  this  subcommittee 
to  amend  the  FIFRA  in  a  manner  that  would  give  the  House  and 
Senate  Agriculture  Committees  fintd  control  over  existing  and 
future  legislation  dealing  with  pesticides.  We  recognize  the  need 
for  multiple  jurisdictions  but  consolidation  of  these  activities  under 
the  Agriculture  Committees  we  believe  would  provide  greater  effi- 
ciency and  productivity. 

Finally,  we  would  like  to  recommend  the  addition  of  a  consultant 
category  to  the  text  of  the  amendments  which  b^in  on  page  117. 
This  association  believes  that  any  person  who  msikes  pesticide  use 
recommendations  for  general  and/or  restricted  use  pesticides,  but 
whose  principal  source  of  income  is  not  derived  from  the  actual  ap- 
plication of  such  pesticides,  should  be  required  to  provide  the  appli- 
cator and  the  grower  with  a  written  record  of  such  recommenda- 
tions £md  that  a  record  of  such  recommendations  be  maintained  for 
a  period  of  not  less  than  2  years. 

We  request  that,  Mr.  Chairman,  because  in  the  real  competitive 
world  in  which  we  work  and  operate,  from  time  to  time  there  are 
people  who  can  make  recommendations  to  growers  which  are  ille- 
gal in  terms  of  the  written  label.  The  fanner  can  impose  pressure 
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on  the  applicator  by  threatenii^  to  take  away  the  buainesB  ahould 
he  fail  to  make  that  application.  If  those  recommendations  were 
compelled  to  be  in  writing,  it  would  perhaps  help  us  help  otheiB 
abide  by  the  law  as  it  intended. 

We  thank  you  very  much  for  this  opportunity  to  comment  and 
look  forward  to  any  questions  or  future  help  that  we  might  be  able 
to  provide. 

(The  prepared  statement  of  Mr.  Collins  appears  at  the  conclusion 
of  the  hearing.] 

Mr,  Brown.  Thank  you  very  much,  Mr.  Collins. 

Mr.  Gold,  do  you  have  a  statement? 

Mr.  Gold.  No,  sir. 

Mr.  Brown.  Mr.  Collins,  I  very  much  appreciate  your  statement. 
It  is  extremely  informative  and  I  will  ask  that  the  charts  and  other 
material  that  you  provided  also  be  made  a  part  of  the  record. 

Mr.  CoLUNS.  Thank  you,  sir. 

Mr,  Brown.  I  am  very  impressed  by  the  extremely  favorable 
trend  in  your  accident  record  in  your  industry.  And  I  note  that  tiie 
number  of  accidents  has  decreased  to  almost  about  a  third  of  what 
it  was  10  years  ago,  and  the  number  of  fatal  accidents  to  <uily 
about  a  quarter. 

Mr.  CoLUNS.  Yes,  sir. 

Mr.  Brown.  To  what  do  you  attribute  this  10-year  continuing  de- 
cline in  the  number  of  accidents  and  fatal  accidents? 

Mr.  CoLUNS.  Two  principal  factors,  Mr.  Chairman:  the  first  of 
which  would  be  the  airframe  manufacturers  themselves  b^an  con- 
structing what  we  call  on-purpose  aircraft,  where  the  cockpit  was 
designed  much  like  a  race  car  at  the  Indy  500  where  the  airplane 
could  end  up  fitting  into  the  back  end  of  a  pickup  truck  but  the  cab 
remains  in  substantially  standard  condition. 

More  important,  our  people  all  wear  crash  helmets  and  they 
wear  a  hamass  and  lap  belts  at  all  times — so  that  we  have  taken 
every  precaution.  The  manufacturer  of  the  aircraft  has  helped  us. 

And  secondarily,  I  would  have  to  say  that  we  have  created, 
within  our  own  industry,  a  greater  awEu^ness  of  the  need  Cor 
safety,  of  the  need  to  abide  by  tiie  Federal  Aviation  r^pilationa  just 
as  we  try  to  abide  by  the  pesticide  regulations.  I  think  we  are  im- 
proving in  both  areas. 

Mr.  Brown.  That  is  an  impressive  record  and  we  are  ^lad  to 
have  that  evidence  in  the  record  of  the  hearing. 

Mr.  Roberts,  do  you  have  any  questions? 

Mr.  Roberts.  Yes,  Mr.  Chairman.  I  am  going  to  for^o  my  ques- 
tion of  all  of  the  witnesses  in  r^ards  to  H.R.  2468  and  if  in  &ct 
this  was  the  bill  would  you  support  it,  and  I  think  the  answer  is 
self-evident. 

Harold,  I  want  to  thank  you  for  bringing  up  the  testimraiy  (rf  Mr. 
Dennis  Burchett  who  testified  last  week,  as  I  indicated  earlier  in 
my  remarks  why  Dennis  went  through  a  litany  of  probl^ns  of  what 
happens  to  the  individual  producer  when  he  has  a  product  that  has 
been  either  suspended  or  cancelled — he  is  not  aware  of  this  and  the 
clock  runs  out,  and  just  the  sheer  education  and  physical  problems 
of  disposing  of  that  product — and  would  make  the  cnservation  that 
that  individual,  through  no  fault  of  his  own,  finds  himself  in  sort  id 
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a  regulatory  pulsatory  and  spins  his  wheels  with  almost  no  solu- 
tion. We  simply  have  to  do  somethii^  about  that. 

More  to  the  point,  I  would  forecast  in  the  incidence  of  dinoseb  in 
particular,  if  you  do  not  have  the  pipeline  provision  to  work  this 
out  over  a  longer  period  of  time,  you  are  looking  for  a  real  accident 
that  is  also  looking  for  a  place  to  happen.  I  can  foresee  some  real 
problems  out  there  on  the  highways  of  our  Nation  as  we  are  trying 
to  dispose  of  this  kind  of  material  when  we  don't  have  the  package 
ing  that  will  safeguard  it,  et  cetera,  et  cetera. 

That  was  the  kind  of  real  world,  hands-on  testimony  that  I  think 
is  extremely  valuable  that  gets  to  the  complexities  of  these  prob- 
lems despite  all  of  the  mandates  and  all  the  wishes  of  the  subcom- 
mittee members  and  all  of  the  people  that  have  offered  testimony. 
So  I  want  to  themk  you  for  bringing  that  again  to  the  attention  of 
the  subcommittee  and  to  everybody  concerned. 

I  have  no  further  questions,  Mr.  Chairman. 

Mr.  Brown.  Gentlemen,  I  have  no  further  questions.  We  do  ap- 
preciate your  testimony  and  look  forward  to  working  with  you  as 
we  move  forward  with  this  bill. 

I  call  Mr.  Dan  Botts  at  this  point,  representing  the  Florida  Fruit 
and  V^etable  Association. 

Mr.  Botts,  do  you  have  a  prepared  statement  or  are  you  just 
going  to  fly  blind  on  this  one? 

STATEMENT  OF  DANIEL  A.  BOTTS,  MANAGER,  ENVIRONMENTAL 
AND  PEST  MANAGEMENT  DIVISION.  FLORIDA  FRUIT  AND  VEG- 
ETABLE ASSOCIATION 

Mr.  Botts.  I  have  submitted  a  prepared  statement. 

Mr.  Brown.  Oh,  you  have  got  a  prepared  statement — here  it  is. 

All  right,  without  objection,  the  full  text  will  be  in  the  record, 
and  you  may  just  treat  it  any  way  you  wish,  the  more  briefly,  the 
better. 

Mr.  Botts.  Thank  you,  sir. 

Mr.  Chairman,  my  name  is  Dan  Botts.  I  am  the  manager  of  the 
environmental  and  pest  management  division  of  the  Florida  Fruit 
and  Vegetable  Association,  which  is  a  trade  Eissociation  of  growers 
involved  in  producing  citrus,  vegetables,  sugar  cane,  and  tropical 
fruits  in  Florida. 

We  appreciate  the  fact  that  there  has  been  a  lot  of  effort  that 
has  gone  into  the  bill  in  front  of  us  and  the  fact  that  the  minor 
crop  issue  has  been  brought  up  several  times  and  in  a  lot  of  ways. 

We  felt  it  would  be  to  the  benefit  of  the  committee  to  address 
some  of  these  issues  directly  from  a  growers  perspective  and 
toward  that  end  we  have  had  discussions  with  other  regional  trade 
associations,  hopefully  to  develop  some  inputs  that  would  alleviate 
some  of  our  concerns. 

Mr.  Brown.  You  are  not  going  to  say  anything  that  California 
wouldn't  like,  are  you? 

Mr.  Botts.  I  hope  not. 

Mr.  Brown.  OK. 

Mr.  Botts.  We  had  a  group  involved  in  the  discussions  that  led 
to  the  conceptual  issues  that  we  would  like  to  present  from  Califor- 
nia, the  Grower-Shipper  Association  of  Central  California  and  also 
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the  Texas  Citrus  and  Vegetable  Association  were  involved  in  dis- 
cussions. I  £un  not  testifying  for  those  two  groups  but  they  have 
been  involved  in  the  discussions. 

I  am  sure  that  you  have  heard  a  lot  of  testimony  today  on  the 
economics  of  the  minor  crop  situation.  It  is  brought  home  when 
you  are  out  there  producing  a  minor  crop  and  lose  a  pesticide  be- 
cause of  voluntary  cancellation  or  some  other  reason  due  to  eco- 
nomics. 

There  are  two  specific  areas  that  we  feel  like  need  to  be  specifi- 
cally addressed.  Cme  is  in  the  rer^istration  process  and  the  other 
is  in  the  expanded  registration  of  either  existing  compounds  or  new 
uses. 

From  the  testimony  of  some  of  the  national  groups  who  have 
been  participating  today,  I  see  that  some  of  the  issues  that  we 
would  like  to  raise  have  already  been  discussed  so  I  will  keep  tiiose 
points  extremely  brief. 

Probably  central  to  the  issue  of  minor  crop  r^istration  is  the 
fact  that  the  economic  base  to  support  a  registration  on  a  product 
for  minor  crops  is  just  not  there.  Where  you  are  only  growing  30- 
40,000  acres  of  a  product,  the  potential  aalea  do  not  generate 
enough  income  to  allow  for  the  economic  development  of  the  data 
necessary  to  continue  that  registration. 

We  would  propose  six  basic  conceptual  ideas,  with  the  first  being 
participation  of  the  user  community  within  EPA  in  the  process  of 
determinii^  needs.  The  first  point  would  be  in  a  voluntary  cancel- 
lation, oftentimes  the  first  the  user  community  knows  a  product 
has  been  voluntarily  cancelled  is  when  the  sales  representative  for 
that  particular  compound  knocks  on  your  door  and  says,  you  need 
to  purchase  whatever  you  want  to  use  within  the  time  frame  con- 
straints on  having  the  product  in  the  pipeline  because  you  won't 
have  it  after  a  certain  period  of  time. 

We  would  like  to  be  involved  in  this  process  and  helping  EPA 
and  the  registrant  community  in  assessing  the  potential  economic 
situation  toward  that  end.  We  would  like  to  see  a  requirement  that 
EPA  notify  the  user  community  at  the  same  time  they  publish 
notice  of  voluntary  cancellation  in  the  Federal  Renter. 

Another  issue  that  goes  along  with  the  notification  part  of  it  is  in 
the  reregistration  process,  we  would  like  to  see  a  requirement  that 
EPA,  in  assessing  the  benefits  and  use  of  a  product,  look  at  what 
the  costs  would  DC  to  the  user  community  if  that  product  is  re- 
moved. 

There  are  several  instances  in  the  recent  past  where  products 
that  have  been  voluntarily  cancelled  a  sinsle  use  in  Florida  for 
that  product  that  could  not  justify  continued  registration  on  a  na- 
tional basis  but  the  economic  situation  was  there  from  a  State  per- 
spective and  addressed  as  the  only  compound  possible,  a  different 
decision  might  have  been  made. 

The  data  question  comes  to  l^ht  both  in  the  reregistration  proc- 
ess and  in  new  product  expansion  into  minor  crop  areas.  We  would 
{iropose  additional  funding  for  data  generation  either  through  the 
R-4  program,  which  is  a  tolersince-Betting  prt^ram  which  you 
have  heard  discussed  today,  or  through  a  new  program  that  would 
address  in  addition  to  tolerance-setting  aspects,  the  additional  data 
required  in  any  reregistration  process.  Sometimes  this  is  environ- 
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mental  fate  data  or  other  types  of  data  need  rather  than  pure  resi- 
due type  data  that  prevent  reregistration. 

Probably  the  most  important  consideration  that  a  chemical  com- 
pany looks  at  once  it  gets  beyond  the  economic  returns  question,  is 
what  the  cost  of  that  registration  would  be  if  there  was  crop 
damage  associated  with  the  use  of  a  product  in  a  particuar  market- 
place. 

We  would  like  to  see  language  included  in  any  FIFRA  action 
that  would  state  that  it  is  in  the  public  interest  for  a  waiver  of  li- 
ability from  the  user  back  to  the  r^istrant  is  valid.  This  would 
allow  the  user  community  to  Eissume  that  crop  loss  liability  associ- 
ated with  the  use  of  the  product. 

The  last  point  that  I  would  like  to  make  is  one  that  relates  to  a 
section  of  a  policy  that  was  proposed  and  is  in  place  at  EPA,  toler- 
ances based  on  regional  data.  For  many  minor  crops  there  is  a  re- 
gionality  of  production  that  further  limits  the  potential  market- 

{>lace  to  a  registrant.  Take,  for  example,  lettuce.  The  miyority  of 
ettuce  crop  grown  in  the  United  Stat^  is  grown  on  sandy  io£uns  in 
California,  TTiere  is  a  signiflcEint  portion  of  lettuce  production  that 
occurs  on  organic  soils  in  other  parts  of  the  country.  To  obtain  a 
tolerance  for  a  compound  on  lettuce  you  are  required  by  EPA,  to 
obtain  residue  data  for  all  production  areas  even  though  the  use  of 
that  compound  would  be  limited  to  an  orgsmic  soils  area  in  Florida. 

We  would  like  to  see  language  that  would  state;  where  a  label 
restricts  a  use  geographically,  the  tolerance  can  be  established  spe- 
cifically on  residue  data  from  that  same  geographical  area. 

I  apologize  for  the  disjointedness  of  this  testimony  but  I  would  be 
happy  to  attempt  to  answer  any  questions  you  might  have. 

[The  prepared  statement  of  Mr.  Botts  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you,  Mr.  Botts.  I  didn't  feel  that  it  was  dis- 
jointed. You  have  given  us  a  very  good  statement,  as  a  matter  of 
fact. 

Do  you  have  any  questions,  Mr.  Roberts? 

Mr.  Roberts.  No,  sir,  I  do  not. 

Mr.  Brown.  Mr.  Botts,  one  of  your  proposals  is  that  Congress 
provide  for  the  public  funding  of  data  necessary  to  support  these 
minor  crop  registrations  or  in  the  alternative,  develop  a  separate 

?iuasipublic  corporation  which  could  pursue  new  uses  of  chemicals 
or  minor  crops. 

I  want  you  to  know  that  I  personally  made  a  suggestion  similar 
to  that  for  all  chemicals  a  number  of  years  ago  when  we  were 
having  trouble  with  some  of  the  commercial  laboratories  which 
would  kind  of  massaging  their  data  in  some  ways  that  weren't  all 
that  helpful, 

I  thought  that  we  could  ensure  the  validity  and  the  timeliness  of 
the  data  more  effectively  if  we  had  some  way  in  which  at  least  a 
quasipublic,  perhaps  a  nonprofit  research  laboratory  could  be  doing 
the  kind  of  testing,  and  I  think  we  could  direct  those  tests  in  such 
a  way  as  to  ensure  that  we  had  Eidequate  provisions  for  chemicals 
used  for  minor  crop  use  at  that  point. 

Now,  that  was  not  a  particularly  popular  suggestion  but  I  still 
think  that  it  has  considerable  merit,  and  you  bring  it  out  again  in 
connection  with  the  development  of  chemicals  for  minor  crops.  Ac- 
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tually,  because  of  the  wide  variety  of  minor  crops — and  in  a  sense 
they  are  not  minor.  In  California,  they  are  not  minor,  they  are  a 
major  component  of  our  agriculture  as  they  are  in  Florida,  I  sus- 
pect. We  are  talking  about  a  very  substantifil  activity. 

How  do  you  think  this  will  fly,  this  kind  of  a  proposal?  Could  we 
get  the  money  to  beef  up  the  IR-4  pn^am  to  do  that? 

Mr.  BoTTS.  I  would  like  to  think  that  we  could,  in  the  perspective 
that  there  are  other  projects  being  funded,  such  as  biocontrol,  bio- 
technology, through  the  same  budget  mechanisms  that  are  a  lot 
larger  than  the  IR-4  bucket.  The  IR-4  prc^am's  success  rate  is 
outstanding  considering  the  very  limited  resources  that  they  have. 

In  the  spirit  of  what  is  happening  in  Washington  right  now,  I 
think  it  would  probably  be  difHcult  to  get  outright  funding  unless 
you  can  pull  it  from  somewhere  else. 

Mr.  Brown.  Do  you  think  if  Florida  and  California  got  tt^ther 
we  could  push  it  through? 

Mr.  BoTTS.  I  don't  know,  sir. 

Mr.  Brown.  I  certainly  want  to  thank  you  for  your  recommenda- 
tion and  the  other  recommendatiorw  that  you  have  made.  We  are 
deeply  concerned  about  the  minor  crop  situation  and  we  will  do 
whatever  we  can  to  make  sure  that  their  needs  are  fully  reflected 
in  this  legislation. 

I  have  no  further  questions,  Mr.  Botts.  We  tluuik  you  very  much 
for  your  being  here  this  Eiflemoon. 

Mr.  Botts.  Theuik  you,  sir. 

Mr.  Brown.  Our  last  witness  today  is  Mr.  Calvin  Collier,  who  is 
representing  the  Grocery  Manufacturers  Association.  We  saved  Mr. 
Collier  for  last  because  we  recc^nize  the  importance  of  his  contri- 
bution here.  Mr.  Roberts  particularly  wanted  him  to  be  saved  ftn: 
Ifist. 

STATEMENT  OF  CALVIN  J.  COLLIER,  ATTORNEY,  ON  BEHALF  OF 
GROCERY  MANUFACTURERS  OF  AMERICA,  INC.,  ACCOMPANIED 
BY  JEFFREY  NEDELMAN,  VICE  PRESIDENT,  PUBLIC  AFFAIRS 

Mr.  Collier.  Thank  you  very  much,  Mr.  Chairman.  I  am  del^ht- 
ed  to  be  here.  My  name  is  Calvin  Collier.  With  me  is  Mr.  Jemey 
Nedelman  from  Grocery  Manufacturers'  staff. 

I  am  going  to  try  to  abbreviate  some  of  my  remarks  find  would 
hope  that  the  full  statement,  along  with  an  analysis  that  is  at- 
tached to  it,  can  be  included  in  the  record  of  these  proceedings. 

Mr.  Brown.  We  are  so  grateful  for  that,  Mr.  Collier,  we  are 
going  to  put  the  whole  thing  in  the  record. 

Mr.  Collier.  Thank  you  very  much,  Mr.  Chairman. 

GMA,  as  this  committee  knows,  is  an  80-year-old  national  trade 
association,  comprised  of  over  130  companies  that  employ  over  2V^ 
million  people  and  have  Euinual  sales  in  excess  of  $250  billion. 

1  am  here  to  express  GMA's  strong  support  for  legislation  to 
assure  national  uniformity — or  aa  Congressman  Roberts  put  it,  uni- 
form protection — in  the  regulation  of  the  levels  of  pesticide  resi- 
dues in  and  on  food.  This  is  a  matter  of  criticfil  importance  to  agri- 
cultural producers,  food  processors,  Euid  the  public  at  large. 

The  national  uniformity  legislation  that  GMA  supports  was 
passed  by  the  House  of  Representatives  last  year  as  part  of  the  pee- 
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ticide  l^islation  that  ultimately  was  not  acted  upon  in  the  Senate. 
It  is  compromise  legislation  that  does  not  represent  all  that  GMA 
would  like  to  have  or  all  that  environmental  organizations  would 
like  to  have,  but  it  is  a  sound  find  workable  approach. 

I  need  hardly  point  out  to  this  committee  that  the  agriculture 
and  food  industry  is  truly  a  national  enterprise — from  farmer  to 
consumer,  food  travels  throughout  the  50  States.  Ehiormous  prob^ 
lems  arise,  therefore,  when  an  individual  State  imposes  a  pesticide 
residue  level  that  is  different  than  the  Federal  levels  or  the  levels 
of  the  rest  of  the  States. 

Disparate  regulation  fractures  nationwide  distribution  patterns 
of  food  products  and  generates  unwarramted  public  confusion  over 
the  safety  of  the  food  supply  and  of  particular  food  products.  Under 
current  law  there  is  no  Eissurance  that  these  disruptive  effects  of 
isolated  State  actions  are  justified  by  public  health  requirements. 

GMA's  concerns  are  not  hypothetical.  In  recent  years,  some 
States  have  disregarded  Federal  standards  and  established  their 
own  residue  levels.  Because  EPA  is  now  conducting  a  comprehen- 
sive review  of  all  previously  approved  food-use  chemicals,  it  is  espe- 
cially timely  to  address  the  problem  of  r^ulatory  disparities. 
Unless  legislation  is  enacted  to  require  national  uniformity,  the 
food  industry  faces  the  spectre  of  recurring  unilateral  actions  by 
individual  States  throughout  the  country  restricting  or  bfinniiig 
pesticide  residues  smd  disrupting  the  national  food  distribution 
system. 

GMA  does  not  oppose — indeed,  GMA  endorses — effective  Federal 
regulation  of  pesticides  to  protect  the  public  health.  In  our  view, 
however,  we  cannot  have  both  a  national  food  distribution  system 
and  nonuniform  State  pesticide  regulations.  National  uniformity  in 
regulation  of  pesticide  residues  in  or  on  food  is  critical  to  the  na- 
tionwide market  for  our  farm  produce.  Exceptions  to  uniformity 
should  be  carefully  considered  and  permitted  only  when  they  are 
clearly  justified  to  protect  the  public. 

GMA  appears  here  today  to  urge  favorable  action  on  the  national 
uniformity  provisions  that  were  contained  in  the  legislation  that 
passed  the  House  on  October  16  of  last  year.  Although  GMA  re- 
mains convinced  that  the  original  version  of  these  amendments 
that  passed  the  House  on  September  19  in  many  respects  presented 
a  better  solution  to  the  problems,  GMA  stands  by  its  decision  to 
accept  and  work  for  the  compromise  version  that  was  passed  by  the 
House  on  October  16th. 

That  legislation  requires  EPA  or  FDA,  for  every  pesticide  residue 
permitted  in  or  on  food,  to  publish  in  the  Federal  Register  a  pro- 
posed national  uniform  level.  Any  person  has  an  opportunity  to 
provide  information  demonstrating  why  the  level  would  not  be  suf- 
ficient to  protect  the  public  health  throughout  the  Nation.  EPA 
must  then  decide  whether  an  exception  to  national  uniformity  is 
justified  on  a  public  health  basis. 

This  procedure  applies  only  to  pesticide  decisions  that  have  been 
made  on  the  basis  of  data  and  information  meeting  the  current 
safety  standards.  It  does  not  apply  to  old  pesticides  that  have  not 
been  reviewed  under  the  current  requirements. 

The  States  retain  the  authority  to  protect  the  public  health  of 
their  residents  by  petitioning  EPA  or  FDA  to  establish  lower  levels 
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than  the  uniform  national  level,  and  the  Federal  { 
quired  to  respond  to  thoee  requests  within  180  days. 

These  uniformity  provisions  represent  a  true  compromise  provid- 
ing a  balance  solution  to  a  very  pressing  problem.  GMA  supports 
the  compromiBe  legislation  and  thanks  the  committee  for  this  op- 
portunity to  express  its  views. 

[The  prepared  statement  of  Mr.  Collier  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Brown.  Thank  you  very  much,  Mr.  Collier. 

Mr.  Nedelman,  do  you  wish  to  add  anything? 

Mr.  Nedelman.  No,  sir. 

Mr.  Brown.  Mr.  Collier,  I  am  grateful  to  you  for  this  statement. 
We  are  looking  for  all  of  the  actors  that  we  can  who  are  willing  to 
stand  by  the  legislation  that  almost  got  passed  last  year.  While  1 
wfisn't  terribly  enthusiastic  about  the  uniform  tolerance  provision, 
I  think  I  am  getting  more  and  more  sympathetic  to  the  Uniform 
Protection  Act,  and  we  may  be  able  to  retain  that. 

As  one  of  the  major  groups  which  I  think  will  get  benefit  from 
the  pEissage  of  this  act,  if  this  language  is  included— I  am  hop^iil 
that  you  can  use  whatever  influence  you  have  to  mnintj»ip  us  on  a 
stable  course  on  this  legislation.  It  is  going  to  be  very  difficult,  I 
don't  need  to  tell  you,  if  you  have  listened  to  all  of  the  testimony 
that  we  have  heard  for  the  last  2  or  3  days.  There  is  no  one  who  is 
100  percent  satisfied  with  this  bill.  We  are  going  to  have  to  do  a  lot 
of  constructive  talking  to  some  of  these  groups  in  order  to  get  their 
support. 

My  statement  is  just  intended  to  encourage  you  to  give  us  as 
much  help  as  you  can. 

Mr.  CoLUER.  We  are  going  to  be  following  this  very  cloeely,  Mr. 
Chairman. 

Mr.  Brown.  As  I  say,  I  am  leaning  in  the  direction  of  giving  sup- 
port to  these  provisions.  I  don't  want  to  preclude  the  opportunity  to 
do  a  little  bargaining  here  and  there,  but  I  think  that  it  may  be  an 
essential  ingredient  in  getting  good  legislation  passed. 

Mr.  Roberts. 

Mr.  Roberts.  Since  we  have  a  vote,  Mr.  Chairman,  and  since  I 
have  you  leaning  in  the  right  direction,  I  don't  want  to  impede  any 
prc^ess  eilong  those  lines,  and  so  further  observation,  this  champi- 
on of  uniform  tolerance  marketing  and  protection  offereth  not. 

I  yield  back. 

Mr.  Brown.  Thank  you  very  much,  gentlemen.  This  is  a  veiy 
propitious  time  for  us  to  end  the  afternoon  session  since  we  have  to 
go  vote  anyway. 

Thank  you  for  being  here  and  we  look  forward  to  working  closely 
with  you. 

Mr.  CoLUER.  Thank  you,  Mr.  Chairmem. 

Mr.  Brown.  The  subcommittee  will  be  acljoumed. 

[Whereupon,  at  3:20  p.m.,  the  subcommittee  was  adjourned.] 

[Material  submitted  for  inclusion  in  the  record  follows:] 
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TESTIMONY  OF   rORMER  O.S.    SENATOR   PAUL  E.    T90HQAS  BBFCHtE  THE  HOUSE 

AGRICULTURE   SUBCOHHITTEE  OH  DEPAKTHENT  OPERATIONS,    RESEARCH   AND 

FOREIGN  AGRICULTURE 

Mr.  Chalrnant  meabacs  at   tba  Cooaitteei  thank  you  lor  th« 
opportunity  to  apeak  to  you  today.  Ny  nane  Is  Paul  Tsongas. 
Over  the  past  year  and  a  half  I  have  been  working  with  the  Hunane 
Society  of  the  United  States  (HSUS)  and  the  KasBachuaetta  Society 
tor  the  Prevention  of  Cruelty  to  AniHla  (M8PCA)  on. an  issue  that 
holds  great  promise  Cor  extending  the  frontiers  of  science.  That 
issue. .that  hope. .is  the  development  of  alternatives  to  the  use 
of  animals  in  research  and  testing. 

Tens  of  Billions  of  animals  ace  used  In  research  and  testing 
each  year  in  the  United  States.  Soae  are  used  in  basic  cescarch 
that  la  dedicated  to  finding  cures  for  cancer,  AIDS,  heart 
diseases  and  many  other  Illnesses  affecting  nillions  of 
Americans.  Some  are  used  In  education,  serving  as  nodels  in 
teaching  Medical,  veterinary  and  science  students  about 
physiology  and  anatomy.  And  so«e  14  Million  animals  a  year  ace 
used  In  testing  chemicals,  substances,  pesticides  and  drugs  to 
determine  their  effect  on  huMana. 
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The  HSPCK  and  the  HSUS,  as  well  as  oany  othit  aaimal  welfare 
orqaniiationBi  are  extrenely  concerned  about  the  nuabers  of 
animals  used  in  ceseacch  and  testing  cveiy  year  In  our  country. 
I  believe  that  some  such  uses  are  legitinate.   There  is,  however, 
jwple  evidence  that  many  research  animals  lose  thelc  lives 
needlessly  in  repetitive,  duplicative!  redundant  or  archaic 
research  projects.  This  fact  is  seen  aost  clearly  In  testing 
methods  that  rely  on  excessive  numbers  of  animals  and 
methodologies  that  are  often  outdated  and  unreliable.   The  LDSO 
is  the  most  notorious  and  obvious  example.  The  real  tragedy  Is 
that  at  times  the  monies  invested  in  some  of  these  projects  not 
only  result  in  the  needless  deaths  of  animals  but  in  the 
diversion  of  valuable  funds  from  the  development  of  new 
methodologies  that  will  advance  medical  and  scientific  progress. 
It  is  our  belief  that  the  reduction  of  the  numbers  of  animals 
used  in  testing  through  the  development  of  alternatives  and  the 
advancement  of  good  science  are  compatible  goals. 

In  a  report  issued  in  February,  1986  by  the  Office  of 
Technology  Assessment  (OTA),  the  issue  of  alternatives  to  the  use 
of  animals  in  research,  testing  and  education  was  explored  in 
depth.   It  is  in  the  area  of  testing  of  potentially  toxic 
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substances  and  p«stlcides  that  the  OTA  Report  detected  the 
greateit  hope  tor  both  the  ceduction  In  Rumbei  oC  aniaals  used 
and  the  advanccaent  of  science. 

It  is  the  subject  oE  alternative  Hwthods  Cor  testing  toxic 
substances  and  pesticides  that  I   would  like  to  address  today. 
Toxicity  teats  try  to  deteraine  the  extent  to  which  chsaicals  and 
pesticides  are  safe  for  huvan  use  and  whetheri  to  quote  FIFIUi 
they  cause  "any  unreasonable  risk  to  aan  or  the  envlronaent'. 

WHAT  ARE    -ALTEIHIATIVES-? 

What  is  meant  by  the  tec*  'alternatives?  Alternatives,  as 
used  by  the  OTA  In  its  19B6  report,  are  defined  «•  the  three  Ret 
replacement,  reduction,  reCinenent.  It  is  this  broad  definition 
to  which  the  HSUS  and  HSPCA  subscribe. 

Replacement  is  the  substitution  of  a  non-animal  model  Cor  an 
animal  model.  An  example  is  the  canine  cardiopulmonary 
resuscitation  simulator,  know  as  Reauscl-Dog,  which  is 
substituted  in  some  research  projects  for  live  dogs.  Another  is 
the  replacement  of  whole  animals  by  cell,  tissue,  skin,  or  organ 
cultures  in  in  vitro  testing  ol  various  chemicals  and  substances. 
The  substitution  of  an  invertebrate  anlm«l  (horeshoe  crab)  Cor  a 
vertebrate  animal  (rabbit)  is  also  a  replacement  method. 
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I  Is  the  use  of  fewer  snlasls  In  a  Cast  project. 
For  exanplet  one  test  frequently  used  by  research  facilities  to 
test  various  substances  Is  the  Lethal  Dose  SO.  (the  LDSO)  in 
which  a  large  group  of  aninals,  usually  30  to  100,  are  exposed  to 
increasing  doses  of  a  particular  substance  until  SO  percent  of 
the  animals  die.   Hew  nore  sophisticated  testing  nethods  allow 
for  as  few  as  4  to  10  animals  to  be  used,  thus  reducing  by  almost 
tenfold  the  number  of  animals  that  are  doomed.   Using  various 
tissues  from  one  animal  Cor  use  in  a  multitude  of  tests  rather 
than  the  whole  animal  For  only  one  test  have  also  led  to 
significant  reductions  in  the  number  of  animals  used.  A  single 
rat  liver,  for  example,  could  supply  enough  cells  to  replace 
dotens  of  animals  used  in  conventional  tests. 

Refinement  is  the  term  used  to  describe  the  ■Inimicing  of 
pain  and  distress  the  animal  must  endure  while  undergoing  a 
research  protocol.  This  can  be  achieved  by  the  proper 
administration  of  pain  killers,  tranquillieis  and  anesthetics  to 
the  research  animal  before,  during  and/or  after  the  experiment. 
The  term  also  includes  use  of  non-invasive  techniques  that 
provide  for  early  detection  of  tumors  or  changes  within  the 
animal  to  lessen  the  suffering  or  to  provide  for  early 
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In  recent  years  ttiare  haa  baen  slgntfLcxnt  progtcas  In  the 
area  o£  alternatlses  developoent .'  Hhat  follows  are  a  fev 
cxanplaa  o£  aucb  alternatives: 

The  LiBulu*  Anebocyte  Lyaate  (LAL)  teat,  developed  at 
Johna  Hopkina  Onlveraityi  usee  the  blood  oE  horiesho«  craba 
to  detemlne  vhethec  drugs  injected  Into  hunans  would  cause 
a  fever.  The  test  doss  not  ham  the  crab  and  replacea  an 
older  test  that  killed  at  least  three  rabbits  each  tiae  it 
was  perfoiBed.  The  LAL  test  la  believed  to  save  the  lives 
of  approxinately  3  nllllon  rabbits  annually.  Ths  LAL  test 
Is  considered  over  1000  tlioes  aore  ssnsltive  than  the  rabbit 

A  test  that  uses  the  outer  ncRbrane  of  chicken  smbryos  to 
detemlne  if  substances  are  haraCul  to  the  eye  is  being 
developed  by  researchers  at  the  Kedical  Collsgs  of 
Pennsylvania.   The  technique  ia  thought  to  involve  no  p^itx 
because  the  awnbranc  has  no  nerves.  This  test  would  replace 
the  Draiie  eye  irritation  test  in  which  substances  are 
sprayed  or  dropped  into  the  ayea  of  live  rabbits. 

Short  tern  cell  culture  tests  are  used  by  the  FDA  to 
determine  which  drugs  administered  to  food- producing  animals 
pose  a  riak  of  carcinogenicity. 
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ReseArchvrs  4t  the  university  of  Texas  have  developed  a 
conputet  nodel  that  can  simulate  the  effect  of  druqs  on 
do9s.  This  program  has  saved  the  university  $18/000  over 
the  last  five  years  and  has  spared  the  lives  of  about  240 

In  human  pregnancy  testing,  a  diagnostic  kit  that  contains 
chenical  materials  to  screen  a  Bother's  blood  or  urine  is 
now  considered  nore  reliable  than  the  use  of  rabbits. 

A  simple  test  for  detecting  teratogens  (chemicals  that 
cause  birth  defects)  has  been  developed  using  hydras  (living 
sponges]  and  promises  to  be  Car  nore  reliable  than  teratogen 
testing  on  animals. 

The  Ames  test  uses  bacteria  or,  alternatively,  liver 
eniymes,  to  detect  mutagens  (genetic  damage)  and  gives 
results  comparable  to  those  of  animal  tests.   It  is  cheapert 
quicker  and  nore  susceptible  to  refinement  and  i«prov«ment 
than  standard  animal  tests.  Used  together  with  a  battery  of 
other  short-term  tests,  it  appears  to  have  a  high  degree  of 
reliability 

Aisong  others,  in  vitro  research  has  led  to  breakthroughs  in 
cancer  reaearch  (development  of  oncogene  theory  and  nonoclonal 
antibodies),  in  detecting  chemicals  that  cause  photosensitivity 
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reactions  in  hunans,  in  diagnosing  infant  botulisn,  in  advancing 
our  knoNledgs  of  tha  hiuun  iBoune  system,  ^nd  in  undscstanding 
th«  biochealcal  basis  of  depression  and  mania. 

The  examples  cited  above  ace  important  not  just  because  they 
have  saved  luny  animals  from  death.  The  ace  also  making  a 
critical  contribution  to  the  health  of  human  beings. 
'WHY  IS  THCBE  ft  HEEp  FOR  ALT ERMAT IVES? 

The  Federal  Insecticide,  Fungicide  and  Rodentlcide  Act 
requires  that  all  pesticides  be  registered  with  the  Environmental 
Protection  Agency  before  they  may  be  sold.  EPA  requires  the 
pesticide  producer,  or  "registrant",  to  conduct  health  and  safety 
tests  on  the  substances  and  to  submit  the  test  results  to  the 
agency  before  the  EPA  will  license  the  substance  to  be  mariceted. 
These  teats  look  foe  the  chemical's  potential  to  cause  cancer, 
infertility,  sterility,  birth  defects,  nerve  damage,  genetic 
mutations  or  chronic  diseases.   For  the  most  part,  these  tests 
ace  conducted  on  animals. 

Take  the  testing  of  canccc-causing  iubstancss  —  or 
carcinogens  —  £or  example.  Currently,  the  most  widely  used 
method  of  testing  Coc  caccinogens  is  the  whole  animal  bioassayi 
lifetime  feeding  studies  in  rats  andi/or  mice  using  maximum 
tolerated  doses  of  the  test  compound.  The  coat  of  performing  a 
single  test  through  the  whole  animal  bioassay  ranges  from  one 
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half  million  to  two  million  dollars  and  takas  thrac  to  four  yeata 
to  coiRplete.  The  costs  of  anioal  ptocureoent.  houaing,  and 
Ceedin^i  as  well  as  staff  costs  foe  animal  cate,  veterinary 
setvicesi  and  other  itema  combine  to  make  such  whole  anioal 
bloassays  extremely  expensive. 

In  addition  to  being  costlyi  the  results  of  these  tests  say 
not  always  be  directly  applicable  to  human  beings.  Both  aspirin 
and  vitamin  A  have  adverse  effects  on  animals  but  not  in  human 
beings.   Beta  napthylamine  is  carcinogenic  in  human  beings  but 
not  until  1982  was  carcinogenicity  indicated  in  a  rodent  test. 
That  is  why  the  19B5  EPA  report  on  Alternative  Kethods  admitted 
that  'all  toxicity  testing  methods,  including  both  animal  and  in 
vitro  testSi  share  a  common  problem  —  questions  about  the 
ability  of  test  results  to  be  extrapolated  to  human  health 
considerations." 

In  addition,  there  is  some  question  aa  to  the  validity  of 
whole  animal  bioassay  test  results.  According  to  R.R.  RertxCcld 
and  T.D.  Hyers,  contract  contributors  to  the  OTA  Alternatives 
Report,  "It  is  concluded  that  the  lifetime  feeding  study  has 
never  been  subjected  to  proper  validation  as  an  assay  for  human 
carcinogens.  When  an  attempt  Is  made  to  validate  It  on  the  basis 
of  these  reported  studies  and  those  in  the  literature,  it  appears 
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to  lack  acceptable  specificity  and  sensitivity.   It  is  auggeated 
that  a  drastically  dlEferant  design  is  needed  and  that  auch 
redesigning  of  the  assay  will  require  proper  validation.' 

Dr.  David  Salsburg  of  Pflieci  Inc.i  in  a  paper  published  in 
J^„n,j^tr„.n^al   and  Applied  To)tlcol,9gY  (Jan. /Feb.  '83)  vhich 
attempted  to  examine  the  validity  oC  lifetine  feeding  studies  in 
■ice  and  ratSi  found  that  the  studies  'appear  to  have  less  than  a 
50%  probability  of  finding  know  human  carcinogens.   On  the  basis 
of  probability  theory,  «e  would  have  been  better  off  to  toss  a 
coin."   There  are  some  in  the  scicntlCic  coaniunity  that  dispute 
the  Salsburg  Study  but  the  questiona  he  raised  reiuin.   Clearlyr 
sufCiclent  evidence  existe  for  the  proposition  that  both  in  vivo 
and  ia  vitro  results  should  be  tested  against  each  other  to 
assess  the  accuracy  of  various  testing  and  research  methods. 

In  addition  to  being  costly  and  of  sometimes  questionable 
reliability,  whole  animal  bioassay  testing  is  extremely  time 
consuming  —  again  requiring  three  to  four  years  to  complete. 
This  fact  is  particularly  salient  —  and  frightening  —  when  one 
considers  that  there  are  over  600  pesticides  and  tens  at 
thousands  of  potentially  toxic  substances  now  In  use  that  have 
never  been  adequately  tested.  This  backlog  is  further  aggravated 
by  the  approximately  500  new  chemicals  added  to  the  martcet  each 
year. 
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The  urgent  t«sk  of  clearing  out  the  backlog  oC  uat««t*d 
chemicals  and  pesticidea  would  take  billions  of  dollars  and 
seveial  decades  using  cuiiant  whole  anlnal  aethods.  Currant 
funding  levels  pecnit  only  about  200  tests  pei  year  at  an  annual 
cost  of  $300  Million. 

On  the  other  hand,  a  battery  of  short  ter*  in   vitro  teats 
costs  in  the  neighborhood  of  $30,000  per  substance  tested.  Given 
current  resources,  around  7000  substances  could  be  tasted 
annually,  using  such  methods.  This  would  elininate  the  backlog 
of  untested  chemicals  and  pesticides  within  seven  years  and  allow 
agencies  to  stay  current  with  new  chemicals  production.  Further 
development  and  refinement  of  In  vitro  tests  could  eventually 
allow  coats  and  the  time  franc  for  testing  to  decrease  and  allow 
for  even  quicker  and  nore  reliable  results.  At  the  very  least, 
short-term  teats  could  be  used  immediately  to  screen  out  tha  aocc 
toxic  chsaicals  currently  in  use. 

WHAT  IS  BEING  DONE  TO  ADVAMCE  THE  DEVELOPMEHT  OP  ALTEaMfcTItfB 
TBSTIHC  HETHQDS7 

Progress  in  the  development  and  acceptance  of  new 
alternative  testing  nethodologies,  howeveri  haa  been  alow.  Mby 
is  that?  According  to  the  1986  OTA  report  on  alternativaa,  "The 
inplenentation  of  alternatives  is  hindered  by  various  foraa  of 
institutional  inertia,  such  as  regulatory  schemes,  product 


,y  Google 


liability  law,  and  ganeral  r«sistanc;e  to  chanq*."   Herttfeld  and 
Hyecs  went  Curther  Ip  stating  'Regulatory  authorities  t«nd  to 
Callow,  not  lead.  In  accepting  new  technologies,  and  they  are 
heavily  influenced  by  the  industrial  concerns  now  in  place. 
Econoaic  realities  eventually  prevail,  but  the  short'tcim  turnoll 
in  the  industry  and  regulatory  agencies  will  be  painful  to  many. 
The  danger  is  that  a  new  technology  that  could  iead  to 
significant  social  benefits  will  be  adopted  with  a  long  delay 
(and  increase  social  costs  by  a  large  degree)  because  of 
political  and  institutional  barriers.   Congress  and  the 
governnent  should  be  alert  to  these  possibilities.' 

Over  the  past  eighteen  nonths  the  mSPCA,  the  BSUS  and  t  have 
met  with  various  representatives  of  the  National  Institutes  of 
Health,  the  Pood  and  Drug  Administration,  the  Environmental 
Protection  Agency  and  the  National  Toxicology  Program  to  assess 
the  efforts  of  these  agencies  in  the  funding  of  the  development 
of  new  alternative  methods  of  testing.   Through  our  meetings  we 
have  had  the  opportunity  to  talk  to  many  dedicated  professionals 
who  have  a  great  deal  of  Interest  in  the  development  of  new 
methodologies  that  reduce  the  number  of  animals  used  or  replace 
whole  animals  with  other  models  or  methods.   In  some  cases,  we 
have  also  heard  frustration  expressed  at  the  lacit  of  both  funding 
and  institutional  support  for  these  new  projects. 
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AttM^ta  to  quantity  the  exact  Mwunt  oC  funding  by  C*d«ial 
agencies  for  naw  nathodologivs,  whether  Intraaurally  or 
axtraaucally.  have  not  been  altogether  auccessful.  While  all  of 
the  involved  a9encieB  devote  aoDe  resources  to  alternative 
Methodologies,  the  bulk  of  auoh  funds  appear  to  be  directed  to 
the  pcograiiaatic  use  of  current  alternative  techniques  rather 
than  the  developaent  of  new  ones.  Both  need  to  bs  given 
attention. 

According  to  testimony  given  by  Dr.  Jaaes  Hillett  of  NIH 
before  the  House  Subcoonlttee  on  Sciencer  Research  and  Technology 
In  May  of  1986,  NIH  devotes  approxiutcly  27  percent  of  the 
agency's  entire  portfolio  to  activities  that  employ  nonnaiMallan 
systens.  flowever>  funding  for  new  activities  In  alternative 
developnent  amounts  to  leas  than  $1  alllian.  That's  leaa  than  a 
fraction  of  1  percent  of  the  agency's  budget. 

Dnder  P.L.  99-lsa,  the  Health  Research  Extension  Act  of 
198S,  Congress  directed  NIH  to  establish  a  plan  for  the 
development  and  laplenentatlon  of  rssearch  aethods  that  do  not 
use  anioala,  Methods  that  reduce  the  nuaiber  of  anlaals  needed, 
and  Bethods  that  reduce  the  levels  of  pain  and  distress  in 
aninals  when  used  in  research.  The  Trans-HIH  Coordinating 
COBBiittse  for  Research  Animal  Resources  (CCEIAR),  which  worked  on 
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th«  development  of  this  plan,  concluded  'that  Hhlle  hih  spends 
considerable  nonieB  on  projects  that  do  not  use  animals,  there  is 
no  focused  program  to  develop  non-animal  models  Cor  research.' 

This  statement  could  apply  almost  uniformly  to  all 
governmental  research  agencies.  At  the  same  hearing.  Dr.  David 
Rail.  Director  of  the  National  Toxicology  Program  and  Director  of 
the  National  Institute  of  Environmental  Health  Sciences,  stated 
that  of  HTF's  $80  million  budget,  only  SI  million  was  spent  on 
new  grant  applications  on  nonmammalian  species  and  toxicological 
testing,  under  Dr.  Rail's  leadership  NTP  has  made  great  strides 
in  employing  alternative  methodologies.  The  development  of  new 
non-animal  bloassays  Is  not  NTP's  current  mission.  But  some 
agency  must  undertake  this  all-important  task. 

I  believe  that  agency  should  be  the  Environmental  Protection 
Agency.   After  all,  it  is  EPA  that  has  responsibility  for 
administering  both  PIPRA  and  the  Toxic  Substances  Control  Act 
(TSCA).  The  Office  of  Research  and  Development  at  EPA  has  the 
resources  to  undertake  an  extensive  program  not  only  to  use 
current  alternative  methodologies  but  to  developc  new  ones. 

Last  year;  the  Senate  Appropriations  Subcommittee  on  HUD  and 
Independent  Agencies  in  Report  99-4B7  provided  a  specific  charge 
to  EPA  in  this  area.   It  read: 
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'The  CoBinittee  understands  that  a^ioxiRatelr  S1S>000(000 
of  the  total  ceaearch  and  develop«ent  budq«t  Is  being  used 
to  develop  and  validate  alternative  toxicity  testing 
nethods.   EE>A  had  the  cesponsibility  for  the  testing  oC 
substances  found  in  the  enviconnent  which  iiay  have  adverse 
hunan  health  affects  in  order  to  develop  standards  which 
provide  a  foundation  for  the  Agency's  regulatory  activities. 
Thousands  of  potentially  haraful  substances  have  not  been 
tested  before  hunan  exposure  because  of  the  cost  and 
duration  of  the  testing  required  to  develop  toxicologlcal 
data.' 

'The  Conmittee  directs  that  the  $16,000,000  be  used  to 
support  basic  research  designed  to  produce  testing 
alternative  including  cell,  tissue,  and  organ  culture 
technology,  to  inpiove  experimental  design  and  statistical 
analysis  of  result,  and  for  computer  simulation  of  living 
systems.  The  specific  objectives  of  these  activities  should 
be  to:   (1)  develop  more  efficient  and  economical  methods  of 
testing  without  a  loss  of  statistical  accuracy;  (2)  target 
specific  tests  for  which  alternative  would  be  nost 
desirable;  and  (3)  eliminate  unnecessary  animal  testing." 
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'The  Comittee  recognises  the  Agency's  effort  to  reduce 
the  nuMber  of  aninals  involved  in  health  effects  testing  snd 
resesrch.  The  Coawtttee  expects  these  activities  to 
continue  next  yeari  particularly  those  charged  with 
evaluating  alternative  to  whole-animal  testing.   Moreoveri 
beginning  vith  the  fiscal  year  19BB  budget  request,  the 
Coonittee  directs  the  Agency  to  provide  a  sunaury  of  each 
research  activity  that  is  related  to  the  evaluation  of 
whole-aninal  testing  and  substitutes  Cor  whole-aninal  use 
and  related  research." 

EPA's  response  to  the  Subcoonittee's  charge  Indicated  that 
it  spends  SIS. 6  million  in  the  areas  of  In  vitro  genetic  tests, 
in  vitro  non-genetic  testSi  structure-activity  relationship 
testa,  and  computer -gene rated  aodels  and  extrapolation  Bodes. 
Bouever,  the  report  does  not  indicate  vhat  portion  of  that  amount 
is  used  for  pew  alternatives  development  and  what  portion  Is 
being  spent  simply  to  employ  currently  accepted  alternatives  for 
the  testing  of  substances.  Once  again,  it  is  the  area  of  new 
alternatives  development  that  is  critical  to  solving  the  pressing 
need  for  cheaper,  quicker  and  more  reliable  methods  of  testing 
substances  Cor  potentially  toxic  effects. 

WHAT  CAH  COMGRESS  PO  TO  PROMOTE  THE  DEVELOPMEMT  OF  ALTERMATIVES7 
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mut  can  the  Congress  do?  I  believe  the  WMt  ii^ortant  t«sk 
Is  to  spur  the  developaent  of  new  alternative  aethodaloglest 
especially  in  the  testing  of  toxic  substances  and  pesticides.  Me 
are  not  talking  here  about  sone  fanciful  future  scientific 
advance.  Alternatives  are  already  here  and  they  are  tiers  to 
stay.  They  are  already  saving  the  lives  of  aany  anlnals  and  by 
pushing  the  frontiers  of  science,  they  proatiss  to  save  ^any  hiuian 
lives  as  well.   But  more  can  and  should  be  done.  Nhllc  old 
techniques  nust  be  refined  and  validated,  new  ones  Bust  be 
developed. 

I  vould  propose  that  Congress  take  several  actions-none  of 
them  particularly  costly — to  advance  the  development  OC 
alternative  methodologies. 

First)  BFA  should  be  mandated  to  allocate  increased 
resources  from  its  research  and  developaent  budget  to  such  new 
methodologies  development.   An  extramural  competitive  grants 
program  to  encourage  further  research  In  alternatives  developsMnt 
would  mark  an  important  auxiliary  step  In  the  right  direction. 
The  Johns  Hopkins  Center  for  Alternatives  to  Animal  Testing,  Cor 
examplei  Is  the  umbrella  entity  for  many  of  such  researchers,   tt 
Is  underfunded  and  could  benefit  in  important  ways  from  such  a 
program. 
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Second,  there  should  be  »emm   aqvncy  that  ia  sp«ciCically 
charged  with  coordinating  the  devtlopnent  oE  new  Alternatives 
throughout  the  govetiinent.  Such  a  coordinating  body  would 
articulate  a  9eneral  federal  policy  on  alternatives  to  aninal 
toxicity  testing  and  would  formulate  guidelines  on  the 
developoent  and  adoption  of  alternative  Methods.   It  would 
periodically  review  all  toxicity  testing  laethods  so  that  nore 
reliable  data  can  be  obtained.   It  would  have  as  a  aajor  part  of 
its  nisslon  the  continued  assessKent  of  agency-wide  new 
alternative  methods  development  so  that  duplication  is  avoided 
and  real  pcograss  la  encouraged.   It  would  also  serve  as  an 
alternative  methods  data  cleaclnghouae  so  that  the  extanslv* 
literature  in  the  field  can  be  surveyed  and  disseminated.  Most 
i-nportantr  by  providing  a  locus  for  alternatives  developsient 
coordination,  a  committed  force  will  be  created  that  will  cut 
against  the  institutional  inertia  and  resistance  that  many 
believe  holds  back  greater  progress  In  developing  alternatives. 
Rather  than  establish  a  new  agency,  I  would  suggest  placing  this 
responsibility  within  BPA,  where  it  most  logically  belongs — 
perhaps  within  the  Office  of  Policy,  Planning  and  Evaluation. 

Third,  I  would  urge  you  to  encourage  all  federal  agencies  to 
develop  plans  for  alternative  technologies.  Dr.  Gary  Ellis,  who 
served  as  project  director  for  the  landmark  OTA  report,  rightly 
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coaaendftd  Congress  Eoc  directing  the  Hia  to  develop  such  s  plan. 
Be  feels  that  «  siailar  directive  to  EPA,  PDA  and  other  federal 
agencies  Is  warranted.  Ellis  states  that  this  directive  would  be 
'helpful  at  two  levels.  One.  it  lets  the  Congress  know  what  the 
agencies  are  doing.  Twor  it  forces  the  agencies,  just  as  it 
forced  NIH,  to  take  stock  and  to  focus  their  attention  i.n-hou*e 
on  this  issue.'  Within  every  agency,  there  are  scientists, 
researchers  and  pollcyKakerB  who  are  coaaitted  to  the  developaent 
of  alternatives.   Their  cooimiCment  1b  based  less  on  animal 
welfare  concerns  than  on  their  knowledge  that  alternatives  ace 
"good  science",  that  they  hold  great  ptoaise  Cor  advances  in 
huBan  health.  By  nudging  the  agencies  in  which  they  work  to 
devote  additional  attention  and  resources  to  this  ii^ortant 
endeavor.  Congress  will  be  giving  them  the  tools  they  need  to 
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TBSnilONY  OP  HARCARET  SEUNARIO,  ASSOCIATE  MRECTOK, 

DEPARTUeKT  OF  OCCUPAT10NAI,  SATETY,  HEALTH  AND  SOCIAL  SECURITY 

AlffiRKAN  PEDGRATION  OP  LABOR  AND  COHCRtSS  OF  MDUSTRIAL  ORCANBATIONS 

BEFORE  THE  HOUSE  AGRICULTURE  SUBCOUmTTEB  ON 

DEPARTUENT  0PERAT10I6,  RESEARCH  AND  FOREIGN  AGRICULTURE 

ON  REFORMS  TO  TIC  FEDERAL  VSECTICIDE,  FUNGiaoE  AND  ROOEKTiaDe  ACT 

3tnc  17,  lfS7 

Mr.  Chiirmin,  the  APL'CIO  apprcclatei  tha  opportinlt]r  to  testily  before  thi> 
Coniniittee  on  legislative  relormi  to  improve  the  Federal  Imectldde,  Fungicide  and 
Rodentidde  Act  (FIFRA). 

The  need  to  relgrm  FIFRA  i>  unlvenally  recognlad.   The  re-teti*lr*llon  provliioni  at 
the  current  law  hive  failed  to  generate  teiting  of  pesticldei  In  a  timely  fathion.  Cancellatlan 
p(oc«dure>  are  cumbenome.  The  hazards  of  inert  Inpedlents  are  inadetfjately  addresMd,  and 
no  provitions  are  made  for  protection  of  workers  eiposcd  to  peitlddes  even  when  hazards  are 
welldocimenled. 

Despite  the  widespread  agreement  that  the  FIFRA  law  needs  to  be  updated  and 
reformed,  reaching  cloture  on  a  series  of  legislative  initiative)  has  proved  to  be  an  elusive 
goal,   bi  1912,  labor  and  public  interest  poup*  cf  d  reach  a  tentative  apeement  with 
representatives  of  the  agricultural  dtemlcai  industry  on  legislative  reform).  However,  the 
agreement  was  short-lived.   That  >ear  pesticide  reform  legislation  did  pass  the  House,  but  was 
never  brought  to  the  Senate  floor  for  a  vote. 

During  the  nth  Congressional  session,  once  again  seriou  efforts  were  made  to  reform  ' 
FIFRA.  Lengthy  negotiations  between  a  coiUtlan  of  public  Interest,  environmental  and  labor 
groups,  the  apiculnral  chemical  Industry  and  farm  groups  produced  a  oompromlse  FIFRA  bill 
that  would  have  significantly  Improved  pesUdde  health  and  safety  protection.  Among  the  key 
aspects  of  the  apeement  were  provisions  toi  tl)  eipeiflte  re-regjstration  of  existing  pesticide* 
by  imposing  strict  deadline)  for  submission  of  health  effects  data  and  for  evaluation  and 
re^stration  by  Environmental  Protection  Agency  [EPA}|  {2}  ensure  putillc  access  to  pestidde 
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hcilin  and  lafety  dat^i  (3)  prevent  greundwtter  cantamlutloni  (*)  require  Improved 
■Undardized  iralnlni  tor  peitldde  4pplic«torf(  vkI  CJ)  improve  jiroleclioni  provided  worken 
exposed  to  pesticides  diving  appUcatlan  or  In  ■grlcuilural  worli. 

Even  though  both  the  Houie  4nd  the  Senate  p»>ed  Jeglslation  last  year  that  contained 
the  basic  elements  ol  the  core  agrecnient,  FIFRA  relorm  legislation  (Bed  on  the  last  day  of  the 
99lh  Conpess  as  a  result  ol  controversial  amendments  that  were  not  a  part  ol  the  csmpramue 
agreement.  Tvo  ol  thOM  amemtnents— one  that  would  have  relieved  pesticide  appUcatort  ol 
liability,  and  another  that  would  have  pre-empted  states  Irom  setting  three  stricter  tolerance* 
tor  pesticide  residues  on  food— were  amenArkenls  that  the  AFL-CIO  opposed. 

Mr.  Chairman  those  ol  us  who  have  participated  in  two  unsuccessful  efforts  to  amend 
FtFRA  recognize  that  it  is  dillicuit  for  all  involved  to  come  back  and  make  a  third  attempt. 
But  try  we  must.   The  environmental  and  health  problems  associated  with  peitidde  use  and 
eipoiure  arc  too  serious,  and  the  gaps  in  the  law  too  tignlDcant  to  be  Ipwred.   PesUddc 
contamination  ol  groindwater  and  residues  on  food  put  millions  of  Americana  at  rlAof  disease 
and  threaten  the  environment.  Indeed  a  recent  report  of  the  National  Academy  of  5clenc«i 
estimates  that  as  many  as  t.M  million  cancers  may  result  from  residues  in  food  of  2t 
commonly  used  pestiddes. 

For  eiposed  worVers,  pesticides  pose  slpificant  health  problems  about  which  the 
AFL-CtO  is  particularly  concerned.   Those  who  worli  with  pesticides  are  olten  at  the  peatesi 
risk  of  eiposire.   Pesticide  applicators,  worlwrs  who  must  re-enter  lunlgated  work  area* 
before  the  vapors  arc  adequately  Asslpated,  and  those  who  handle  fumigated  coinmo<Stie3  arc 
at  the  greatest  risk.   These  Include  workers  in  the  grain  and  flour  industries,  public  employee*. 


Aplculiure  is  among  the  most  dangerous  occupation  In  the  United  States  today  as 
nf  by  work-related  deaths  and  disabling  injuries.   Nonetheiets,  laf  mworkers  are 
irtually  unprotected  Irom  pestidde  hazards  tnder  current  federal  law.   The  1.7  million 
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Urmworher  ■duld  uid  children  who  Mil  in  our  natlor/i  fleJdi  and  put  food  en  our  tablM  do  not 
•ven  have  the  right  to  Inow  of  the  health  hazards  caused  by  the  pesticides  with  whidi  they 

Some  pesticide*  are  m  polsonoui  that  at  Uttto  a*  •  few  drop*  el  the  concentrated 
aubttanoe  abaorbod  through  the  ddn  can  kill  a  worker.   Oeddes  acuta  lilneu  and  inliry  f roni 
pesticides,  [armworlien  rut  the  ritk  o[  chroide  health  probitmi  like  cancer,  birth  defect*,  and 
nerve  damaie  from  pesticide  eipoaute.   When  they  do  develop  dironic  illnesi  or  their  children 
are  bom  with  birth  defects,  neither  they  nor  their  doctors  can  olitain  from  tfie  grower  the 
name*  of  the  product*  to  which  farmworkers  were  exposed  becaiae  powers,  outside  of 
California,  are  not  required  to  keep  recortb  ol  the  pestiddei  they  apply  on  thdr  land. 
Consequently,  wt  do  not  now  know  ttt*  tuH  range  of  long-term  effects  of  pesticides  on 
farmworkers. 

Nor  does  EPA  fill  the  gap.  Cwrantly  BPA  reguiata*  human  eiposire  to  pesticides  based 
primarily  on  (he  acute  toxic  effect*  of  these  dtemicals.  Thuh  ^1*^  now  permits  the  lae  ol 
many  pesticides  even  though  it  lada  an£  data  on  ttw  carcinogenicity,  teratogenicity  or 
mutagenic  ty  ol  these  products. 

Currently,  there  are  also  no  federal  requirements  that  fields  be  posted  with  information 
staling  what  pesticides  hive  been  tpnyed  or  when  it  is  sate  for  workers  to  re-enter  the  Odd*. 
As  a  result  farmworkers  are  needlessly  poisoned  because  they  are  directed  to  enter  fields 
before  it  is  sale  lor  them  to  do  so.   Unfortunately,  farmworkers  are  not  in  a  portion  to 
protect  themselves  from  ttiis  abuse.   Deprived  of  training  on  health  and  safety  and  of 
Information  on  specific  pettldde  appticatlora,  they  do  not  know  when  it  is  harmful  to  re-enter 
a  field. 

When  farmworkers  complain  to  their  cmjrioyer  about  being  sprayed  with  pesticides  or 
poisoned  through  exposure  to  pesticide  residues— and  these  Inddents  are  all  too  common— they 
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run  the  very  real  rlik  of  baing  (Irad.   Pracntly  there  Is  no  inti-retalUllai  protection  for 
ttrmworiien  In  FIFRA. 

Fermworken,  however,  are  not  the  only  vorken  left  inprotecled  Irani  (Ungeroi0 
peitlddei.   Take  the  nonagrlcultu-al  worlien,  nieh  as  the  worlcert  employed  In  thi(  nation's 
11,000  groin  elevator*,  feed  mill*  and  Hour  mill*.   TheH  worlieri  apply  thouiandi  of  toraol 
pesticido  to  gralni,  work  In  grain  bins  and  other  confined  space*  recently  treated  with 
peitlddei,  and  mud  often  hande  treated  grain*  and  flovi.   Often  these  wortien  have  no 
warning  that  they  are  about  to  be  eipOMd  to  dangeraui  diemlcali  *iich  ai  methyl  bromide  or 
phoiphlne  gai.   A  recent  General  Accointing  Office  report  that  evaluated  vorfcer  expostre  to 
pesticides  In  this  Industry,  'Grain  Fumlgatlom  A  Multilaceted  Issue  Needng  Coor Stated 
Attention,-  (September  IHl),  concluded  that  pain  workers  continue  to  be  exposed  to 
potentially  unsafe  fumlgant  level*  because  of  improper  application  procedure*,  Inadequate 
training  ol  workers,  and  tallire  to  po*t  and  proWde  warning*  in  fumlpted  areas. 

The  same  eipoture  problem*  holds  true  for  the  hundreds  of  thoioand*  of  public 
employees  that  routinely  uie  pesticides  on  ttw  job.   Road  workers  ipray  roaikides  to  deitroy 
encroaching  weeds,  park  workers  spray  [ricnlc  and  playpxtumb,  pxtmds  keepers  spny  school 
and  hospital  groindi,  and  cuitodJan*. spray  pesticide*  Inside  building*  to  eiterminBte 
cockroadi**,  tormlta  and  other  pesti.  In  addtlon  to  the  applicator,  indirect  evpoawM  also 
affect  the  health  ol  other  employee*  who  work  In  peitldde  treated  areas. 

The  applicators  are  oltsitlmes  not  professlonBi  applicators,  but  workers  given  a  bucket 
and  simply  told,  'apply  this  pesticide."   Frequently  no  information  li  given  on  the  pesticide* 
being  applied.   Rarely  arc  dgns  posted  wambig  other  worker*  that  the  area  is  being  treated, 
and  applicator*  are  given  almost  no  training  on  potential  health  and  safety  tifecis  of  the 
pesticides. 
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Dapiie  the  ijpillcant  ecpoiure  and  hnlth  rida  pored  by  peilicides,  larmworken  and 
peiiidde  applicaiwi  arc  not  afforded  the  Mme  protection  from  peiiicidei  that  all  other 
woriwn  in  this  nation  have  received  ilnce  1970. 

Language  in  the  Occupational  Safety  and  Health  Act  hti  bean  Interpreted  by  the  Courti 
and  by  the  Occupational  Safety  and  Health  Admlnlitralltn  (06HA)  a*  pre-empting  the 
application  ol  thai  taw  to  farmworkers  and  applicators  with  respect  to  peitlcide  eipoiure. 
Thoie  workera  have  had  to  rely  upon  FIFRA  and  EPA  for  legally  mandated  protectlont. 
Unfortunately,  EPA  has  done  little  to  assert  its  Jurisdiction  In  the  area  of  worker  safety  and 
thui  peitidde  applicators  and  farmworkers  are  still  largely  laiproiected. 

The  AFL-aO  believes  that  the  health  and  safely  protecilons  of  tarmworken  and 
•pplicalon  expoaed  to  peitlddes  riiould  be  under  the  jurisdiction  of  C6HA.  Despite  the 
problemi  with  the  administration  of  that  program,  the  regulatory  and  enforcement  authorities 
available  to  OSHA  make  II  better  luited  to  address  worker  health  and  safely  concerns. 

However,  even  if  these  workers  remain  laider  the  jirlsdiction  of  FIFRA  tor  pesticide 
exposures,  they  should  be  alfarded  no  less  proteclioo  than  other  workers  exposed  to  iWstlcides. 

Seventeen  years  after  Congress  guaranteed  alt  American  workers  the  right  to  a  safe  and 
healthful  workplace,  EPA  has  failed  to  take  action  to  protect  farmworkers  and  applicators. 
Because  ol  this  inaction,  we  believe  that  FIFRA  reform  legislation  must  mandate  protective 
standards  for  these  workers  which  require  specific  protective  measures,  and  training 
requirements.  Standards  should  provide  for  protective  clothing,  medica]  surveillance,  training 

exposures.  The  legislation  must  also  mandate 'strict  training  and  certification  procedures  for 
pesticide  applicators,  such  as  the  provisions  which  were  induded  In  last  year's  leglilation. 
Workers  who  exercise  their  rights  to  seek  protection  from  the  employer  or  the  goverment  mutt 
be  protected  against  retaliation  or  diso-imination. 
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Congraulonal  action  reqdring  the  adoption  and  implonentaflon  of  vorkcr  protectian 
nwaiuTM  lor  ipacillc  haardt  i>  not  new.   Meed  there  ii  ■  hiitory  ol  Consreiuon*! 
Intervention  when  administrative  agenciei  have  failed  to  do  their  job.   In  W7,  the  Con|reu 
■et  lUtutory  limits  on  the  amouit  of  coal  diHt  permitted  in  minn.   Last  year,  as  part  of  the 
Superfund  legislatliin,  Conireis  drecled  OSIU  to  adapted  Mandardt,  containing  specific 
protective  meaturet  lor  hazardoin  wutc  worten  ilnce  OSHA  had  tailed  to  take  action  to 

Applicator*  and  farmworhers  exposed  to  dangerous  peitlcldct  need  ttie  same  level  of 
protection  and  the  same  kind  of  Congresiianal  attention. 

The  AFL-aO  beliem  that  H.R.  ZW3  introduced  by  members  of  the  Committee  en 
Agriculture  ii  ■  m^or  lUp  towards  reforming  FIFRA.  The  legislation  contain*  the  ba^c 
element*  of  the  apeement  reached  last  year  between  the  envlrmmental,  labor  and  public 
kitereit  coalitions  and  other  parties.   We  believe,  however,  that  the  legislation  c«i  be 
strengthened  in  key  area*  such  ■*  worker  protection,  citizen  enforcement  righli,  and 
gnnindwaler  pro  visions. 

The  AFL-aO  loo)a  forward  to  working  with  member!  of  thisCommltle*  toward  the 
Cnal  pasiage  of  PIFRA  reform  legislation  that  will  protect  workers,  the  public  and  the 
environment  against  the  hazards  ol  pesticide*. 
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Dun  uzm,  sun  acinfrin 

■ErCOB  TBI 

ncoiiTm  cm  manan  opsutioms, 

■UlUa  1MB  rOKKIGB  ACBICITLTima 


D.S.  BODiE  or  untsnuTiTta 

JUn   IT,   19B7 

Mr.  ChaiiwiB  ant  aaabar*  of  ch*  Sabcoaattta*,  I  ■■  Jay  Fcldaaa,  Rational 
irdLnacoE  of  tbe  Satioiial  Coalitioa  Atainic  clw  Hinia*  of  Faicieid«i 
iUaX     I  ■■  Bccoapaolad  bj  Diana  Baxtai,  KAKri  Staff  Bciantiit,'  vbo  1*  a 
[icolotiat  by  trainint.      Wa  aia  bars  today  on  babalf  of  tha  ■■■bari  of 
LKF,  a  national,  nonprofit,  aaabBtablp  organiiatioa  that  tapraianta 
BBnnity-baaad  oiganiiatloBi  and  paitleida  potionint  victiBi  aaakin(  Eo 
proT*  protactiona  froa  paaticidai  and  proaat*  altaroativa  paat  aaoataaanc 
catatiaa  shich  radoca  ot  allalnat*  «  raliaac*  on  paiticidaa.     Onr  aeabaribip 
na  48  (tacaa,   Japan,  Canada,  Maxieo,  a*  wall  a>  other  coancrita  ^oond  tha 
rid. 

Wa  appraelate  tha  opportnnity  to  taatify  today  haeaaa*  of  tha  iaportanca 
at  the  radaral  Inaacticida,  rimiieida  and  Bodentleld*  Act  (nrSA)  playa  in 
•  araa  of  paaticlde  cantroL  A  seak  FirU  can  alio*  for  eontaalnatad  food, 
i^ing  vatar,  nod  hoaaa.  A  atront  intA  can  prarant  contaaination  and  tha 
truaion  of  poiaona  Into  anr  averyday  lif& 

Onfottunataly,  what  ua  bava  today  t*  a  vary  wank  mu.  allovins 
iitlcidca,  unteatad  tor  a  range  of  loD«-tera  baalth  affect*  anch  aa  cancar. 
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to  raaain  □&  the  aacket  and  in  vUaapraad  UM  vlth  insdaquta  baalth  aad 
■afetf  d«ca  aappoTtlnc  tfaair  uh.     What  ii  wot*,  aat  only  do  cbaaa  aaa* 
cb^icaU  i^aln  on  tha  aatkat,  bat  «•  alio*  actual  aKpaniion  of  om  tluOT(k 
pcoilaioDi  luch  a*  eonditianal  aod  aimr  naa  rasiatratlona,  and  apcelal  local 
naad  and  aBatiancy  axaaFtiona.     Ihaa,  «a  allov  thaaa  aatariala,  Imon  toKiaa, 
Co  ba  appllad  in  and  aronnd  hoaaa  and  achooli  bj  paeple  who  hara  vtrtnallf  ao 
doBOBitratad  coapatanet  and  oftan  inadaqoata  trainlnc.      Vb«n  «a  finally  da 
gat  around  Co  tofulatint  thaaa  aaCaiiali,    parhapi  aftar  datontsinc  tba 
baiaidona  naCara  of  tha  aatarial*.  tha  Tatnlatorj  agaacy  dacidaa  not  to 
aoapoDd  Qio*  bacanaa  tba  lav  foieai  it  to  factor  inCo  Cha  daclaios  tha 
(oboring  coniidaration  that  it  anat  Indaanity,  out  of  ita  oaa  bodcat,  Cba 
regcUtad  aannfaeturar  for  it*  loaaaa  and  pay  for  tha  dlapoaal  of  aorplaa 
atock.     To  aalM  aattar*  a*on  aoraa,  aC  tba  aod  of  Chia  pcocaaa,  tba  agaacy 
dacidaa  that  cantinoad  uaa  of  lorplva  atock  la  cha  baaC  aaCbod  of  diapoaaL    1 
ban  or  "raatrictad  oaa"  acataa  in  tha  OnlCad  BtaCoa,  of  coaraa,   doaa  oot 
prohibit  a  aannfactursr  froa  ahipplng  thaaa  aatartala  abroad  to  hara  paopla 
aod  Cha  emironaanc  elaoahara.     Tha  'circle  of  poiaon'  ia  coaplat*  wha*  a 
foroign  coootry  uaa*  cha  coxiu  in  Chair  agTicnlCnral  prodaeclan.  and  ratataa 
tha  leaidnai  to  tha  Unltad  Stataa  on  laporCad  food. 

■ov.   if  thara  aro  aapact*  of  tba  lav  that  a  aaabar  of  tba  poblic 
dataraioaa  ara  baing  violated  ondar  thla  aaak  lav,  that  paraon  la  not  paeiidl* 
aqr  right  to  au*  in  an  effort  to  anforea  the  la>.     QaiCe  tba  contxaty,  paeple 
~anat  raly  on  an  anfors^ent  ayataa  chat  ia  tmdarfoadad  aod  opaiatad,  la  asat 
caaea.   by  tba  vary  *Cate  agancia*  Chat  ara  pcoaoting  paaticida  ueb 

Mr.  Chalraaa  and  aaabara  of  Cba  CoaaitCa^     VhaC  va  have  kara  ia  Um 
vaakeaC  aDvirouiaatal  lav  en  Cha  booka 'today;     VhaC  «a  hara  haca  ia  a  law  tfttt 
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la  10  vaak  tbat  it  doai  not  avA  daaarva  to  ba  ollad  an  •nvtaniMantal  1>k 

Pasticid*  QM  in  paat  aansloinit  •honld  b«  tht  Mtcaptlon  ratbar  tban 
Cba  mlc,     Altaniativa  oaa-chaalcal  approacbea  ara  luiv  vidaL;  arailabla.     The 
paicicidc  control  lav  ahonld  be  viittan  to  rainlata  paaticlda  aaa  ai  an 
azcaption,   lathar  than  the  tola,      tbe  lav  aboald  dlieouiaie  the  intioduGtian 
of  toiina  into  the  enriEonaent,  our  food,  oar  boaaa,  and  our  vorkplacaa.     The 
^lav  (boold  ratulata  paat  aanagaaanc,   forcing  detailed  aaalyaia  of  tha  taof*  of 
■on-cheaical  and  lo«-ctaaalcaI  paat  aanacaaanc  atratagiei  arailabla,  and  tbe 
effectiveaaae  of  thoae  approacbea  awai  tiaa  pacioda.  aaaanred  aiainat  tba  caal 
need  fot  a  coaaodity  ot  aatrica. 

Dndar  thla   atrataty,  it  vonld  be  highly  qncationable  to  nae  tosiaa  for 
landacape  cate,  tn  ezaaple,  aiaea  non-tosiG  altarnativa*  are  readily 
available  and  affective.     Siailatly,   it  hodU  ba  inapproptiata  to  nae 
peaticidea  to  produce  anrplua  eoaaodltiea.      On  the  contrary,    the  axiating 
paaticlda  law  proaotaa  paaticlda  naa  and  aarrai  to  encoarage  aanufaetareri  and 
aaar*  to  eoter  the  toxica  aarkat  and  enjoy  tha  protactiona  of  thia 
aDTironaantally  *aak  atatnte. 

In  (pita  of  aoae  of  tha  facta  that  aa  intend  to  oatline  belov,  aejor 
weakneaaaa  in  tba  peaticida  atetnta,  aa  It  eiiata  now,   cantinm  to  ba  ignored. 
The  propoaad  rafora  bill,   I.I.    2463,   aleo  contiauaa  to  ignore  thaa.     Inatead 
of  bringing  rlru  up  to  tba  ataodard*  of  other  environaental  lava,  va  hava 

bafora  na  a  bill,  HJL  U63,  aad  propoaad  -    r' oa  tha  tabU.  obiek 

conaticota  a  >aafcaalag  of  asiatlag  la«^ 

It  la  iaportant  to  note  that  tba  peatlcida  lav  ia  laaa  protective  tban 
otbat  environaental  lava  in  tbe  atandard  of  aatety  that  it  aatabllahaa  for 
regulation.     Featicidaa  are  regnlated  onder  a  riak-benefit  atandard,    or  a 
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provialoa  la  tha  fadaral  la*  that  (rotacM  -t-*-"  %MraBM«ab)«  a^rf— 
■ftact*.  .   .takiv  lato  McooBt  tha  acoBiiBic,   kkUI  and  aBiiioia—tal  MMa 
and  baMfltf^"    ■;  vaj  of  naapla,  th«  kfa  DrUkiot  Vatn  Act  ulla  for  tta 
•atabliabBanc  of  ^uiasa  cont^ioant  lavala"  at  rticb  ^M  tnoan  or 
aaticipaCad  adTarn  afftcta"  occar  and  vblch  alio*  as  'adaqoata  Bactia  of 
■afat;."    Vhtia  daaltnad  Ce  anaora  tba  araiUbllltT  of  tomlc  Bataiiala  «■ 
toala  in  food  pcodoction  or  for  oac  In  comliating  ■  public  haaltb  thraat,  tha 
Tiik-beoaflt   (tandard  ia  of  qoaationabla  valtta  vbao  altaraatlve;  laaa  ziaky 
pait  BautaaaDt  approachaa  aliaadT  aidat  aod  aapactally  lAaa  a  ^texia  ia  halag 
applied  for  eotaatlc  laaaona,  inch  aa  tha  conttol  of  waada  ta  lavaa.     CImtIj, 
tha  lav  allovad  tha  oaa  of  110  Billion  pooodi  of  paaticldei  on  oom  and  «haat 
in  I9H  to  iTO*  crop*  for  «hich  thera  vaa  no  Backat  {1)> 

A  etami^  Bod;  of  lavorta  XlUatraCaa  tha  rartisUa  Problv 

Since  cha  lait  pnblic  baaiinga  bafore  tbia  SabcoBaittaa  ia  19M,   Coasraaa 
and  the  public  bare  baan  preaentad  vith  yet  additional  ioforBation  on  o«r  vaak 
national  paaticida  Im.     In  teitiaony  bafore  tbi*  Sobconittaa  on  Jane  It, 
19&7.  we  lubBitted  docoBentatian  on  the  lante  of  health  affacti  related  to 
peeticida  ale. 

In  April,    19M,   the  n.S.   Ceaeral  AccoaDting  Office  (GAD)  Taatfitaed 
earlier  repotti  aod  fiodinc*  of  Contteea  and  tha  Rational  Acadea;  oC  Sciaacea 
and  repotted  that  CFA  "hat  not  yet  coBplatelj  raaaaaaaed  aaj  active  iasiadieat 
and  laiued  a  final  tegalatoty  poiition  or  (tandard."    A«  of  the  end  of  tbe 
iecond  quarter  of  19B7,  DA  report*  that  the  Agencj  baa  coaplate  data  f*r  OBlf 
17  paitietdea  covered  ij  1A6  regiitratioo  itandarda,  vhieh  outline  aiaeint 
data  oaceiurr  to  eo>pl«te  ragietratlon. 
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DssplCa  tha  cnrrant  liaitatio*  of  knowUdta  abont  tha  potantial  taD(a  of 
paaticida  hauidi,   cha  GIO  rapart*  Uwt,  "Vtaa  lanaral  pnbtU  racaivai  llaitad 
and  BialaadiBt  infaraatlon  on  paaticlda  haiarda."    Survay  work  carriad  oat  by 
CIO  find*  that  tba  pnblic  la  ragnlarly  praaantad  with  inforaation  tzam  peat 
control  firai  ascb  ai  "amr  ch^lcal.  •   .wa*  rigoronair  taatad  for  aafaty  te 
applicator*,   enaCOBara,  doaaatie  anlaala,  wlldlifa,   and  the  enrlronMant.'' 
Othaia   iaply  coaplata  aafaC;  bacauaa,   "Vaeh  of  the  Batariali   [we  ue]   li 
-  approTad  and  ratiatorad  for  oaa  on  lavn*  by  tha  Tadoral  brironaontal 
ProCeetlon  Igency."     tn  fact,   adTaTtlaeweiita  are  routinely  diatributad  that 
maintain  that  SPA  lailettatlon  of  paatleida  prodacti  "ia  baaed  upon  the 
aubaiaaion  of  aclancific  evidence  to  deaonatrata  that  the  ptodact  can  be  need 
aafelj  end  effectively."    Datil  rere|latration  la  coaplata,    aafety  cannot  be 
eatabliahed. 

The  receatly   releaied  Mational  Keaaach  Council'*  icpoit,    teeulatine 
Peaticide*   ia  food.  *   *tudy  of  19  lelected  oncogenic  chaaical*  mad  on  feed 
crop!,    conclude*   that   there  i*  wldeapread  conauaer  expoaure  to  oncogenic 
peiticidea  tbrougb  the  food  mpplj.     The  data  indicate  an  unaceaptablj  high 
level   of   ri*k  nndar  any  atandard. 

Laat  Taar'a  ■aeae  Peaticide  Bill  la  OUccepCakU 

A*  you  Bay  know,  Hr.  Chalraan  and  aeabere  of  the  Coaaittee,  the  exper- 
ience of  the  letioul  Coalition  Againat  the  Hiauea  of  Faaticida*  (RCAMP) 
reflect*  a  concern  that  I*  not  aerely  tbaoretieal.     U*  are  in  touch  with 
people  on  a  daily  ba*i*  who   luffer  under  thl*  weak  atatnte.     Iki*u*pacting 
people  have  had  their  Uvea  deatroyed  by  contaaination  incidenta.     Therefore, 
it  btboovea  ua  to  aaalyia  in  it*  entirety,  the   iapact  of  tba  legialation  that 
you  are  conaidering,    H.I.    ZAi3  and  related  ■a*ndaenta  that  are  before  yon. 
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It  i*  oax  mdvratuidlnt  that  mmbj,  parbapa  tha  aaJortCj  Im  tb* 
JtsTlcaltnra  CoBsittaa,  vovld  lifca  to  ■••  lut  jmtt'a  rllU  xustherlaatioB 
bill  (EJL   14a2,  Oecabai  16,  19M)  paai  tha  Bovaa  atain  thli  jMx.     Ttaoaa  wto 
•Bdotaa  tbi*  appEoach  anforcnaatal}  e«*rlook  an*  varj  meIom  tetlclaBcla*  la 
Cb*  latiilatlon  tbat  paaaad  tha  Ranaa  lait  aaaaiotk 

tha  »iit->aBitit  Standard  I»  lot  ProtactiTa  of  Pablic  toalth 

Tha  coMpToaliai  contalaad  in  tba  ao-ullad  Sa(otlatad"  Vtm  bill, 
natotUtad  batvaan  tha  ebaalcal  indaatr;  and  anvlnaaantal  gteapai  Mwar 
rapreiantad  the  idaal  peatlcida  control  bilL     tba  ptafarrad  laasuga  «qaU 
bcins  paiticlda  la«  Into  confotBaaca  with  otbaE  avrimnBantal  lawa  raf>trin( 
bealtb-baaad  i-agulation  of  tosic  aataiiala,   a*  oppoaod  to  tba  bill**  ri*- 
banaflt  itandard.     It  «oald  alao  pEOrlda  eitiiHii  Inrolimtaril;  axpsaad  to 
paatlcldaa  vltb  a  ptivata  rl«ht  of  aetion  or  an  uprorad  vatbod  of  antorclag  a 
varj  badlj  anforcad  law,  a  provlaion  alio  bade  to  all  othar  anvlroBBantnl 

Inadaanata  faa  Stmctara  and  gaoniTaaaBf  for  laJaMaif  leat  Ion  Tbtaatan 


Laat  yaar'a  bill  ha*,    a*  ha*  LR.    1463,    idbi  t*e7  •arion*   iBplasaatation 
PToblea*.     ricat,   tha  faa  ■tmctui*  proridad  tor  in  tha  bill  doaa  not  nla« 
■ufflcltnt  Ttramia*  for  EPA  to  naat  tba  lapoaad  daadltnaa  for  magiatracion 
of  pcaticida*.     Tbu*,    It  i*  not  claar  tbat  tha  cantarplaca  of  tha  lagialatloo, 
accelerated  iere|iitc*tloB,   eooU  avar  be  iaplfenantad.     Second,  tbo  aajor 
iBpadineot  to  EPA  action  i*  not  ollainatad,  vhlch  ii  tha  tai«It»B*«t  tbat  IH 
indannlfy  ■aaufactuiar*  whoio  product*  are  mipaadad.     The  Aiaaey  snit  alao 
pa;  for  the  diipoial  of  atock*.     ETA  baa  already  testified  bafor*  tbla 
SubcoBBlttee  tbat  it  face*  COK*  a*  bifh  a*  SllO  ■llllon  tor  i^daBniflcstio* 
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and  diipoMl  ■■  ■  ca*Blt  of  tba  tacanclr  laapandad  barbie  id*  Mai*  leant 

Paa  K««»ptioii  UaJanitBei  tacaaUtratJon 

Iddad  CD  tha  Hit  of  prablB*  i*  tha  tact  that  the  bill  provida*  aTamua 
for  pciticida  Teiiitratlon  that  imder>iiia*  tha  nrj  raratiatration  prottia 
that  paople  afiaa  naada  fixiog.     Tba  '^inor  uaa"  aMaptloB,    tha  "apacial  local 
nacd"  naBption  and  conditioiul  Tagiatration  orarall,  allow  for 'expandad  uic 
of  product*  th*t  way  «ic*ad  rlak  crltaria  or  hara  incoaplata  haalth  and  ■*fet; 


p^att  To  U  rape  a  Battlaa  hlttwit^  thraatanad 

On  top  of  tbcaa  ptoblaaa,  tha  pnblU  ii  aakcd  to  ralloquiih  cuirent  (tat* 
authority  to  adopt  aor*  (tilBgeBt  food  aafat;  itandard*  than  tha  fadaial 
toietDBCnt.      Above  all  and  deapit*  tb*  high  dafraa  of  regulatory  uncertainty, 
one   thing  mt  say  certainly  ezpact;   EFA  vlll  ha  eballangad  fro>  tiae  to  tia*  on 
It*  finding*  or  tegulatory  poaition  evan  aftn  coaplation  of  a  regulatory 
reviiv.     Wa  have  found  thii  over  tha  year*  to  be  trne.     Clearly,    in  the  ca*e 
of   ithylene  dlbroaide  (BDB),    the  atat*  of  Florida  foond  EFA'i  aetioni 
onprotective  and  aored  to  protect  it*  raaidant*.    Other  (tate*  followed  and 
EPA  learned  lonething  in  the  proceiia     The  Agency  learned  that  the  regulatory 
COUCH   it  ■*■  purauing  and  bad  publicly  announced  va*  flawed  and  than  decided 
to  follow  the  leed  of  thoae  atate*  that  had  acted  when  it  ultiaately  iaaued  an 
eaergency  luipention.       Thia  ii  a  priae  exaaple  of  the  uaefolne**  of  *tate 

Lait   year'*  October  16th  bill  atiflea  atat*  involveaent.      Giv**  oat 
*xperience  witb  EFA,    it  ii  virtually  ootbinkabl*  that  EPA  would  reapond 


..Google 


positivatT  to  patitiosi  trim  atatai  M^int  naBptioaa  froa  tha  fadnal 
•todud.     One*  •■Ubllabad,  thwa  •oaU  ba  TiTtaall;  do  incaatlT*  Co  allo« 
daviationa  ftom  tba  "snitorB  tolaraueaa"  advoeacod  bj  tba  food  aaBofactDriat 
Indnacrr.     Indaad,  tba  aDtira  proeaia  i*  aat  op  to  iobibit  eoBB^itj 
inralTaaent  aod  dtiaao  palticipation.     Tbii  «OBld  andaraina  public  traat  aad 
faith  in  tba  Ataacy  nationvida,  and  leavea  tha  antlra  coinitrT  all  tha  aoraa 
oft. 

Llaitad  tiltilJtT  ttt  CyitUiTMiflT  by  Faf  «t« 

Ihidar  a  law  that  alloaa  ragiitratioQ  of  utarlala  that  ara  knom  to  hara 
xiiki,  BiaE*  of  toxic  paatlcldo*  Boat  ■••!>■■  aoso  xaipopalbilitj  for  harv 
raanltini  ftoai  uae.     To  aaaspt  faraar*  or  aaj  othn  uaar  ttonp  turn  liabilltp 
wonld  Ealaaaa  oaac*  of  a  bvrdan  to  chooaa  laapaBaibla  paat  «aikagaB«ttt 
ptactlcaa.      For  ioatanco.    it   la  not  raaponaibla  at   thii  point  la  tiaa  te  naa 
aataciala  that  ara  known  to  laach  into  sroundaataT  (iaplT  bacasaa  KFA  haa  not 
yat  npftadad  product  labala  ot  bacasaa  a  datarainaCion  vaa  aada  that  tba 
banafit*  of  naa  ontwaifbad  tha  ttafca  of  laacbUc,    To  ealaaaa  oaar*  troa 
liability  would  ineraaaa  tha  liraaponaibla  naa  of  ptodacta.     To  ralaaaa  aaata 
troB  liability  vichont  ipaclfically  aaai^nlnt  raaponaibility  sonld  laara  tbaaa 
daaaiad  vithout  cacoitrie. 

CtouBdifatar  Protactlon  CodLIlaa  Waak  Standard  of  SatatT 

tha  billt  in  an  attaapt  to  protect  gcoundvatar  aay  actoally  do  aora  bAta 
baeauae  of  an  inadeqnata  atandard  of  aafaty,    laaa  atiintant  than  tha  Safa 
hlnklng  Hatar  Act,  and  llttla  aapbaal*  oo  prarantloib     Tbia  ia  ttna  daaplta 
tha  fact  that  EPA  baa  found  23  dlffaraot  paatlcldaa  In  tha  groundwater  of  2* 
atataa.     Tha  atata  of  California  alona  raport*  17  paaticidca  ia  tba 
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gromdwatn  of  it  eoaatlta. 

q^  B«linc«.  th«  Bill  I*  ■  »t«D  iMk—rJ 

Th>i«forc,   wtMS  V*  atack  praaaption  of  atat*  •ntbaricr  up  with  inadaqoata 
funding  Co  aact  iapoaod  raragiatxatioD  daadtinaa  aad  .add  to  it  diaiBCantivaa 
tor  SPA  action  to  aoapand  and  cancal  daadly  aatariali  vitb  a  vbola  oat  of 
Additional  proviaiooa,  tba  total  packat*  i*  •  atap  baekvarda  ratber  tban 

na  CMpgJwa  ^fmxiamem:  A  Caaa  la  Koiat 

HCLMF  patitionad  EPA  om  Hacek  33,  USt,   aAing  for  an  anartMiCT 
anapcnaion  of  tba  tamita  paaticida*  cbloEdaaa,  bapcacblot,   and  aMrio.     A 
parfeec  abowcaae  for  daaoaatration  of  tba  fcactical  affact  of  the  gaping  bolaa 
vbieb  cxiat  in  HJL   2M3  can  ba  aaaa  in  tba  contest  of  tba  taraiticida 
problaa.      Thaaa  rank  nnabar  H   in  ■CAMP'a  racorda. 

Tba  H.B.    2463  packaga  doaa  not  do  neaclj  vKmgh  to  protact  altbar  tha 
Aaaiican  public  or  tba  anrinniBent,  froa  paatlcLda  haaarda.     It  doaa  not  halp 
o«r  citiiana  «han  tbajr  axa  advaraalj  affactad  by  tbaaa  poiaona,  and  it  baa  not 
baan  vrittan  to  dafand  tha  pi^llc  haalth  by  aggtaaaivaly  f«rbiddtng 
ragiatEatlon  of  ntaiCad,    oe  aran  claailj  baaardoaa,    prodacta. 

Any  boaaovner  knoaa  tbat  alaoat  ai^vhaia  Id  tba  IL&,  ai^  tiaa  a  boaaa  ta 
bougbt  and  aold,  aortgaga  landara  teqaira  tbat  tba  bonaa  ba  cartifiad  taraica- 
fta&  Tha  Hacioaal  Paat  Control  Aaaociation  aatiaatod  tbat  l.S  aillion  taraita 
ccaataanca  taka  placa  annually.  Tba  IPA  oatiaataa  that  tOt  or  BOra  of  tbaaa 
txcataaBta  ara  parforaod  vitb  chlordana,  haptacblor  or  aldiin  (all  eloaoly 
lalatcd  to  ona  anothac  chaaically).  lattaataanta  vitbln  only  a  fe«  yaaxa  ara 
coBBOb    HovvraE,  a*  long  ago  aa  1974.  IPA  IdantlfLad  tbaaa  taxaitieldaa  «a 


..Google 


"iBBiaaat  basarda"  to  tha  public  baaltb,   do*  to  fladlaga  of  carcIaofaBicitT  i 
■nlaali  and  a  taodaDcy  for  raaldnaa  to  accmnlaCa  la  tbo  food  ebaio  and  1b 
taman  tiaanaa.     DA  baaaad  all  afilciiltUTal  naai  ia  l*7a,  aftar   la>Ct^ 


Id  tba  eaaa  of  eblordana,   m  failod  to  iaraatigata  raporta  that  air 
taaidnaa  vara  pollntlat  tha  Batiima  hoaai  at  Ktj  tlaa  dnrint  Caacallatloa 
twarint*  bald   In  tha  TO'a.     Tha  pfaanoBanoo  of  rlalnc  public  awaraoaaa  aarf 
•Ian  that  tonitieidaa  Hate  ladooc  air  pollntera  vai  ahat  lad  EPA  to  taka  thi 
onoanal  atap  of  raquirlos  "apacial'*  air-aonitotins  atadiea  ftoa  tba 
■anatactotar,  atodlaa  whieb  no*  confira  that  aaoa  vban  appliad  bj  ladaatrT- 

aalaetad  pcofaaaioaala,  in  indaatry-aalactad  haaaa,  aceotdins  ta  labal 
diroctlona,  caicinoaoBlD  talHttieidaa  pollnta  boaa  ait  at  unaceoptab Ij  btgb 

larelat     H.1.    2463  aakaa  no  attaapt  to  forca  EU  to  ^aaina  tha  qoaatton  of 

iadoot  raaiduaa  of   paaCicidaa. 

H.>.    fU}  Pofa  ambJi   fy  frtfrfp  tba  Currant  Daalnrabla  f*rnJlrtf  '" 


Laat  yaaTi   K?A  ptopoaad  to  aafca  ohlotdana  and  caapany  "raattictad  aaa" 
paaCicidaa,   to  ba  appliad  only  bf  eaitlfiad  applicatota.     la  fact,   Wtk 
anbibitad  incradibla  coaplacancj,  (tatlD«  that  tha  tataitlcida  pcoblaa  was 
aolalj  ona  of  aiaappllcaton  and  atauao,  wbila  oaittlnc  tarie*  aitbac  of 
Bvailabla  data  on  boaaa  azpoaora  tadoot*,  or  tba  aapariaaca  of  atataa  la  abicb 
*aeb  a  atrataij  had  altaady  baan  triad  and  failad.     CarCUicatlon  ia  axtciBalr 
aaay  to  obtain,  and  ia  ae  gnaraataa  that  tha  applicator  *ill  ka««  aajttaiat 
aboat  tbo  baaarda  of  tba  paaticidaa  aaplofad.     Sa  boar  ovar  and  ovar  a^ala 
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froB  FMpla  «h*  hn«  bMa  cmtaataatad  b;  trntUlad  appUutar*. 

CUordau  ia  a  bottla  1*  a  prodact,   bat  in  a  eoMaalaatad  hoaaa, 
•varrtbiat  it  bioda  to  bacoaaa  a  baaardona  vaata,   lasallj  dtapoaabla  oaly  ia 
aacnca  laadfilla.     Cblordana  eoMaBlnatioa  Tictimi  can  and  do  loaa  thair 
hoaaa,   and  all  thair  baloncloii^     PaaaUtaa,  wban  lapoaad  on  aa  applicator, 
~  ara  ganacally  aaall  (a  fa*  thooaaad  dollara),  and    out  of  all  pnpartien  to 
Cba  financial  dawua  inflictad  on  tb«  victia. 

aJU.2Ua.5tiU  Containa  fc  Cltiaan  Bait  frorialnn 

Cblordaoa  contaalnatlon  Tictiaa  ganarallj  trj  to  inrolTa  tatntatcTi, 
uaoBllj  tfaa  PapattBOBta  of  dgricnlcata,  in  tha  iD*aati|ation  of  tort* 
coaaittad  bj  appllcatara,  but  ara  vary  oftan  oaaoccaaafal  avan  in  gatting 
ragulatora  to  coaa  out  aad  taka  an  air  aaaplai     Ibaia  ragntatora,  uaoallr 
refar  conamata  to  ptlvata  laboratoriaii   whara  ait  analrai*  for  crelodiaoa 
taralticidea  ccit  batwaan  )3l>0-9100a>     For  'indaanification"  of  hoaaa  and 
baloncinga,   tagulatotj  aganciaa  ganacally  lafar  Cba  mbappy  haaaovaax*  to  tha 
actcy  of  tba  eoart  ayataa.     Vbat  doaa  it  coat  tbata  daji  to  prapata  a  ehloi- 
dana  caia  for  trialT     Ona  Uvyar  told  u>  that  ba  apent  (70,000,  aaclnaiva  of 
bia  tiaa.     Moat  paopla,  diaeooragad  bj  tba  tmcaTtain  proapect  of  rlafclng  life 
aavingi,    jnat  give  op.     Thoae  vall-baaled,  wna  riak-aindad  individnala,  wbo 
faapg  in  thara  llva  tbconcb  jaata  of  aoxiaty  vaittng  for  raaolation  of  thait 


Tha  Onlfora  Talaranca  ProTJaloa  Contalnad  in  ML  lUlIX  A  Zi£l£±.  All.  £ 
Btep  Calcutatad  t?  Shut  Cititani  and  Coaannitlaa  Out  of  tba  Kaanlatorr 
P£o££S* 


•  no  longar  any  cagiatarcd  food  oaaa  for.  ehlordani. 


,y  Google 


baptachlor  ot  aldzln,  asj  •tfort  Co  cutail  tlia  rlthtt,    for  nj  mwm,  of 
ratnlatoii  vho  happan  to  be  baaed  ontaU*  tba  carifiad  RaahiBfton  ■taoaphar*. 
acilkai  >■  with  alam.      Tha  Iodb  colUboratloB  bataaen  IPA  and  ladnitcy  tau 
Bat  baan  natad  for  ita  anceeaa  In  aithar  flcB^ing  oat  ahlcb  paaticidaa  aca 
dangaroua  baforo  tbay  ara  raglatarad,  or  actiD(  qoleklj  aaoivb  wbaa  nUaoea 
of  faaaard  aurfacaa,      EPA  juit   i>  not  lat  np  for  that  kind  ot  tbins.      la    It   may 
■ODdar  that   Indnatr;  ia  tnitad  bahlad  a  Haaanze  that  voald  abrogata  raal 
dac  1  aionaakina  pover  for  an  antira  nation  to  tha  narrow  coiridoia  of  a  faw 
VaablD|Coo,   D.C;    offica-bulldiotaT 

ation  Prorlaifma  for  Kanufactntari  of  Prodncta 

Bufflca  It  to  aaj  that,    according  to  ETA,    tba  annual  badiat  tor  tha 
Office  of  Peaticida  Frotraaa  ia  (40  Billion,  vhila  prallalnaiy  aatiaataa 
pradicC  that  it  will  coat  SSO-iO  BillioB  to  buy  up  jnat  6  BODtba  prodaction  ot 
cblordasa,  alona,  cxclndlng  carryoirar  froa  any  prarioua  prodaction,  and  the 
•ttandant   atoraga,   tranaportatloD,  and  diapoaal  coata. 

btiaUtivB  FnpMal 

In  light  of  the  aitiution  daacribad  above,   wa  would  urge  tha 
following: 

manca  that  tmj  bill  Chat  ■aaigaa  aaC  of  tha  AAcoBaiCtae  4oaa  ^ 

eoataia  the  follow iag  prvaiaioaa: 

a    preeBptioD  of  itate  govemBCDt  authoritj  to  aat  sore  atriogant  food 

aafatj   itandarda  than  the  federal  BOTemaeDt; 

a      liBita  on  faraer  liability  aiioelated  with  contaBinatioa  IneidaaCli 
a     groundwater  protection  language  with  inadequate   aafety   itaodarda  aad 

little  asphaaia  on  prerention; 
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•  'conditional,"  "Viuor  n«*,"  and  'ipaclal   local  naad"  loopfaolai  that 
allow  prodacti  to  antaT  cha  Barkatplaca  or  hara  tbatr  naaa  azpaodad  daiptta 
tba  fact  Chat  thara  ari  aatabllahad  claka  or  Incoaplata  haalth  and  aaCatj 
data; 

•  iuadaquata  riaoareaa  to  Baat  baaltb  and  aafat;  taattnt  daadltnaa; 

•  dlebota«y  betHaen  dlataty  aipoaora  or  food  aaa  paatlcidaa  «ltb  otbal 
non-food  naa  aKpoiota  or  paatlcidaa,   tbna  anbiactlnt  tboaa  axpoaad  to 
M'ti-'lda*  thconth  tba  air  to  bigbar  rlriia; 

•  alap-ott-tha-vllat  paaaltlaa  tot  violatlona  of  tba  law; 
a     inadequata  paatlclda  applicator  coapatanc;  traialnt; 

•  lialtcd  paatlclda  appllcatoE  caeoid  kaaplnt  raqnic^anc;  and, 

•  aiaplc  TtpoTtiiig  raqnlcaaonta  tor  axportation  of  bannad  at  bigblj 
laatrletcd  paatleUaa,  aa  oppoaad  to  taatrlction*  on  ablpplng  and  product 
labelling  and  packaging. 

Bisilatl},  leglalatlon  that  soraa  tbrovgb  tba  Covalttaa  and  Coasraaa 
abonld  atrangtban  claar  waafcnaaaaa  In  tba  a>iatin(  law.     In  fact,  tba 
lagialatioD  and  aaandaent*  bafota  tba  Coaaittaa  laara  In  placa  onaceaptabla 
pro*laioaa  In  currant  la*: 

•  laquli^ant  that  IPA  Indaanlf;  ■aoufactuTari  aftactad  by  a  paatlclda 
auapeoaion  for  aoDatarr  loaaci  and  payaant  for  atoraga,  tr  ana  porta  t  Ion,  and 
diapoaal   of   itocki', 

•  Ineffaetiva  anforcaaant  arataa   lacking  a  dtiian  aait  oi  prlvata  right 
of  action  provlaion,  leaving  cltUana  unabia  to  bring  lavanlta  osdar  tba  law 
for  violation  of  tba  atatuto; 

a     no  cantiol  of   Indoor  air  raaidoaa  of  poaticidaa. 
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We  apprcciata  tb>  CoBnitcaa'i  continued  atcantljin  to  tha  paaticid* 
problcB.     Wc  \af  joa  to  aaak  a  caBprehaaaiTa  raaponM  that  «o*ea  th*  oatioa 
forward,  not  baekvacd*.    For  an  organ iaat  ion  lika  oara  that  ia  la  contact  vitb 
poiaonlng  victiaa  acroaa  tha  Daitnl  State,  it  ia  painfully  ironic  to  na  that 
in  the  JSth  anniTaraaTT  jaar  of  Kachal  Caraon'*  Bilant  iprtrp-    an  effort   to 
bring  our  national  paatieida  lav  up  to  the  atandarda  of  other  enrironaent*! 
lava  remain!  daaparately  needed  and  atill  ao  contio*eiaial  in  thia 
SubcDBBittaik      We  look  foraard  to  ■arking  aitb  70a  to  conatruet  an  adaquaC* 
raiponie  to  the  gcoving  peaticide  contaBinatioo  prohlaa. 


1)  Connittee  on  Scientific  and  legulatotT  laaoea  Underlrtng  Faaticida  Vaa 
Fattemi  and  Igrieultural  Innovation,    Board  of  Agriculture,    Batianal  ■eannTCb 
Council,   taenia tint  Fettlcidea  ja  Food!  The  PelanaT  Paradox .  Batlonal  Acadaay 
of  Sciencea  (1987). 

an  of  Cblordane,    Saptachlor, 
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National  Gxalition  Against  the  Misuse  of  FtesHcides 

S30  Tth  Streat.  SE  .  WOshtfioton.  DC  20003  .  202/543-5450 


US  Enviraomentil  IteKOioa  Agency 

401MSL.SW 

WuhiagnM,  ex:  204tiO 

Re:  Emergeocy  SospcDsioa  of  Chlcnlutc,  HeptKhlor,  Aldnn,  and  Dieldrin 

Deaj  Mr.  Thomu: 

Accompanying  ttds  lener  yon  will  Snd  [he  Naiioiul  Coalidni  Against  die  Misme 
of  Pesticides  (NCAMP)'s  Petitun  toEPA  let^cating  tbe  imoMdiate,  emergency 
suoMiuioo  of  aU  pestinde  pioctaics  ccMtainiog  cUmdane,  bcpiBChlor,  aldiu, « 
•no  all  apfRDFriaie  lelaied  acticm  to  juqiMid  ud  permanendy  cancel  tbe  legistniiont  of 
producB  containing  these  dangerous  penicidea.  As  explained  In  die  Pediion  and 
tuppntii^  literature,  recent  iimmnaiioo  coocetning  exposures  to  these  diemicals  from  the 
lemaining  pennined  usea  haa  given  rite  ID  a  wave  ^  acdons  banning  diem  both  in  and 
oui^de  the  United  SioKs.  Despite  this,  EPA  lecendy  released  Reginradon  Standards 
allowing  continued  use,  ignoring  much  of  ibe  exisdng  evidence  that  establishes  these 
chemic^  ai  immineni  hazards,  thus  providing  the  pobUc  no  procecdon. 

If  we  have  not  heard  that  EPA  has  suspended,  on  an  emergency  basis,  the 
le^urationa  of  all  prodncis  coniainiag  ibe  pesuddes  chlordane,  beptacblor,  aldiin  and 
dieldiin,  widdn  thirty  days,  NCAMP  will  Deal  EPA't  action  or  inaction  as  a  denial  of  tbe 
pedtioa. 
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STATEMENT  OF 
DAVID  K.  BAKER.  PCLITICA.  DIRECTOR 
FRIENDS  OF  THE  EARTH 
BEFORE  THE 
SlBCOMHinEE  ON  DEPflRTHEtfT  OPERATIONS- 
RESEARCH,  AND  FOREIGN  AGRICULTURE 
OF  THE 
COMMITTEE  OH  AGRICULTURE 
U.S.   HOUSE  OF  REPRESENTAI  tVES 

JUNE  17.    1987 


I  AM  David  Baker.  Political  Director  of  Friends  of  the  ■ 
Earth,  the  United  States  affiliate  and  founder  of  an 
international  environmental  federation  mith  member  organizations 
in  31  countries.  friends  of  the  earth  sponsors  an  a6sres5ive 
campaign  of  public  advocacy  and  education  on  numerous  issues 
inauding  the  international  use,  abuse  and  control  of  pesticides. 

i  would  like  to  thank  the  chairman  and  the  subcommittee  for 
the  opportunitt  to  air  our  views  on  these  important  issues.  in 
the  interest  of  time,  i  will  summarize  mt  prepared  statement, 
though  1  ask  that  it  and  several  supporting  documents  be  inauoed 
in  their  entirety  in  the  record. 

as  this  set  of  hearings  began  last  week,  the  chairman 
expressed  the  subcommittee's  interest  in  hearing  the  perspective 
of  organizations  that  were  parties  to  last  year's  agreement 
between  the  pialic  interest  community  and  agricultural -chemical 
industry.  this  agreement  formed  a  basis  for  legislative  action 
ON  THE  Federal  Insecticide  Fungicide  and  Rooenticide  Act  (FIFRA) 
IN  THE  99TH  Congress.    I  will  generally  limit  my  remarks  to  the 

PO-ITICS  AND  substance  OF  THE  AGREEMENT,   TO  THE  OCTOBER   16,    1986 

House  bill  that  destroyed  that  agreement  and  HR  2k63.  this  year's 
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version  of  that  bill, 

Though  Friends  of  the  Earth  endorsed  the  basic  asreehent 
reached  in  negotiations  last  year,  we  opposed  the  october  16. 
1966  House  bill.  The  virtual  eradication  of  state  authority  to 
protect  public  health  from  pesticide  residues  on  foods  and  the 
release  from  liability  for  polluters  that  merely -follow  the 
risk/benefit  based  label  instructions  for  applications  upset  the 
delicate  political  balance  that  mas  achieved  in  that  a6reement. 
further,  the  br  i nksmansh i p  tacttcs  employed  in  the  manin6  days  of  ' 
THE  99TH  Congress,  played  a  key  role  in  dooming  the  OaoBER  16th 

BILL. 

As  THE  100TH  Congress  began.  Friends  of  the  Earth  sam  many 
reasons  for  not  pursuing  the  political  agreement  that  proved  to 
be  the  basis  for  action  in  the  99th  congress.  the  primary 
reasons  are  substantive: 

First,  there  is  the  problem  of  the  federal  pre-emption  and 
liability  release  language  that  upset  last  year's  agreement. 
Second,  the  99th  Congress  produced  nem  environmental  legislation 
SUCH  as  the  Safe  Drinking  Water  Act  Amendments  of  1986.  The  1966 
Amendments  set  up  a  new  framework  for  federal  and  state  activity 

to  PROTECT  groundwater.   ThE  GROUNDWATER  AGREEMENT  FROM  LAST 

year's  negotiations   is  not  consistent  with  the  programs  and 
provisions  of  the  1986  amendments. 

Third,  new  information  has  become  available  such  as 
groundwater  monitoring  data  showing  widespread  pesticide 
contamination  in  states  such  as  lowa  and  minnesota.  new  studies 
were  released  on  hazards  from  even  the  proper  use  of  the 
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termiticide.  chloroane.  and  a  recent  national  academy  sciences 
report  revealed  nen  data  on  the  relative  carcinoeenicity  of 
pesticide  residues  on  food.  this  information  points  to  a  need 
for  nem  approaches  that  are  not  embodied  in  an  unchanged  bill. 

Though  these  are  subordinate  to  issue  concerns,  there  are 
also  several  pcn.itical  reasons  for  not  renew inq  the  agreement  in 
THE  MifiTH  Congress. 

First,  public  interest  in  the  pesticide  issue  is  growing. 
Pesticide  are  becoming  a  major  political  issue  and  hopefully  hill  . 
achieve  public  attention  of  the  magnitude  of  programs  such  as  the 
Superfund.    a  recent  Washington   Post   Food   Section   article, 
subtitled  'Reality  and  the  Pesticide   Issue'     contained   such 

quotes  as,  ...  'BE  MARY  OF  'PERFECT  LOOKING  PRODUCE'  MHICH  MAY 
HAE    been   LIBERALLY    SPRAYED'   AND   'WE  CAN'T  MASH   EVERYTHING  ALL   OFF 

of  anything,  but  keep  hashing.  wash  and  mrite  your  congressman.' 
This  month's  Harper's  magazine  contains  in  its  index  section 
of  statistics  a  note  that  one-third  of  the  pesticides  that  u.s. 
companies  export  are  banned  for  use  domestically.  pesticide 
artiaes,  debates,  and  horror  stories  nom  appear  in  publications 
FROM  U.S.A.  Today  to  People  magazine.  This  issue  mhich  once 
languished  in  a  hidden  morld  of  political  dealing  and  regulatory 
shadoms  is  now  entering  the  mainstream.  as  concerns  about 
pesticides  grom  me  are  confident  that  congress  mill  respond  with 
tougher  lams. 

Second,  the    public  interest  community  has  more  resources  to 

DEVOTE    to    pesticide    ISSUES    MITH    THE    COMPLETION   OF    ACTION    ON    THE 

Clean  water  act,  Superfund  and  the  Safe  Drinking  Water  Act. 
These  resources  should   increase   public  ahareness  and  focus 
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greater  attention  on  programs  like  indemnification. 

Third,  tke  climate  for  strong  FIFRA  reform  is  better  in  the 
100TH  Congress  than  in  the  99th  for  a  number  of  reasons. 

Of  this  list,  the  primary  reason  for  continuing  to  oppose 
THE  1986  House  vehicle  are  the  substantive  reasons.  As  the  1Mth 
Congress  began,  our  organization  made  it  aEAR  in  c&nversations 
and  letters  to  members  and  their  staffs  that  if  the  october  16th 
bill  mas  abandoned  and  the  core  agreement  was  restored  without 
the  killer  issues  of  federal  pre-emption  and  liability  release. 
me  would  support  such  a  bill  and  urge  its  speedy  passage  in  the 
house.  however.  on  may  19,  1987,  hr  21(63  was  introduced  with  the 
clear  intention  of  adding  in  federal  pre-emption  and  liability 
releases.  these  provisions  ruin  a  carefully  crafted  and  balanced 
political  agreement.  they  make  a  bill  that  was  imperfect  but 
marginally  acceptable,  politically  unacceptable. 

There  are  those  mho  claim  that  by  opposing  these  tmo 
provisions.  we  seek  perfection.  they  claim  that  me  want  100x  or 
nothing  and  are  being  unreasonable.  this  is  simply  incorrect. 
There  mere  already  many  compromises  made  in  the  agreement.  Even 
the  agreement  itself  was  based  on  what  was  politically  feasible 
at  that  time  and  contains  many  substantive  flams  that  provide 
inadequate  protection  of  public  health,  flams  me  mere  willing  to 
accept  because  the  current  law  is  so  bad.  these  inaude: 
"  indemnification  provisions  which  drain  era's  pesticide  control 
budget,  are  unprecedented  in  other  federm.  lams  and  tn  our 
opinion  highly  inequitable. 
♦    Export  provisions  that  allow  pesticides  deemed  unfit  for  human 
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exposure  in  the  united  states  to  be  exported  for  human  exposure 
in  other  countries. 

*  standing  provisions  that  limit  public  input  in  reresistration 
hearings  for  cancelled  products  and  shift  the  burden  of  proof 
against  public  health. 

*  Citizens  not  having  the  riqht  to  sue  EPA  for  violatins  the  lam. 
such  provisions  are  basic  to  all  other  federal  environmental 

LAMS. 

*  RIGHT-TO-KNOW   PROVISIONS  THAT  00  NOT  COVER  ALL  MAJOR  SOURCES  OF  . 

potential  pesticide  exposure  and  have  inadequate  public  access  to 
collected  data. 

'  inadequate  worker  protection.  inert  regulation.  labeling.  local 
authority  and  drift  control  provisions. 

These  flans  in  the  agreement  point  out  the  fundmehtal 
probuem  with  fifra.  it  is  not  a  public  health  protection  lam. 
f1fra  is  a  pesticide  production  lam  which  on  balance  has  done  far 
more  to  protect  the  sale  of  pesticides  than  to  protect  public 

HEALTH. 

Environmental  Protection  Agency  Asst.  administrator  John 

HOORE  testified  ON  APRIL  7TH  OF  THIS  TEAR  THAT  THE  CURRENT  LAM'S 
indemnification    provisions    are    LUDICROUS.       WE   WOULD   EXPAND   THIS 

assessment  to  the  entire  law.  fifra  is  ludicrous.  it's 
contradictions,  inherent  delays  and  flaws  render  it  inadequate 
for  protecting  public  health. 

Despite  these  substantive  problems  me  realized  the  need  for 

POLITICAL  compromise  LAST  YEAR.  THERE  ARE  MANY  POWERFUL 
POLITICAL  INTERESTS  INVOLVED  IN  FIFRA.  FARM  POLITICS  AND  CHEMICAL 
INDUSTRY  ECONOMICS.    THE  ENVIRONMENTAL   COMMUNITY  WAS   OVERBURDENED 
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by  other  leqislattoh.  there  mas  less  public  kn0mled6e  and 
c0n6ress  was  more  hostile  to  strengthening  of  fifra.  these 
problems  dictated  that  we  isnore  losic,  that  we  compromise 
substantively  and  seek  a  political  solution  to  the  breakoomn  ik 
health  protection  caused  by  fifra.  this  attempt  in  the  99th 
Congress  resulted  in  an  unacceptable  House  bill  and  ultimately  no 
reauthorization. 

Though  many  of  these  problems  have  dissolved  and  ne  were 
badly  burned  by  last  year's  process,  me  still  urge  the  congress  ' 
to  work  witihin  the  framework  of  fifra.  the  current  law  is  so 
bad/  just  about  anythin6  that  happens  legislatively  will  be  an 
improvement  over  the  current  lam.  however,  improvement  over  the 
inherently  flawed  current  law  will  not  be  our  baseline  for 
judging  whether  any  bill  adequately  protects  public  hem.th. 
because  we  mere  burned  last  year  when  interests  outside  of  the 
negotiation  sought  and  achieved  weakening  amendments  in  the 
House,  we  are  foregoing  the  negotiation  process  and  me  will  work 
to  improve  fifra  through  open  public  debate. 

we  look  forward  to  the  debate  on  these  issues.  because  me 
are  confident  on  issues  such  as  indemnification  and  fees,  this 
debate  will  yield  a  better  product.  we  00  not  support  hr  zlt63^ 
but  hope  he  can  eventually  support  an  amended  version  of  this 

BILL.  Yet,  THOUGH  ME  MAY  MAKE  A  POLITICAL  DECISION  TO  SUPPORT  AN 
INADEQUATE  FIFRA  BILL  LATER  IN  THE  PROCESS,  ME  MILL  STILL  POINT 
OUT  OUT  THE  PUBLIC  HEALTH  INADEQUACIES  OF  THE  CURRENT  LAW  AND 
THAT  BILL.  EVEN  THE  CENTERPIECE  OF  THIS  BILL,  RERESISTRATION 
ACCELERATION,     THOUGH    BETTER    THAN    THE    CURRENT    LAW,    WOULD   HAVE    TO 
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BE  IMPROVED  TO  ADEQUATELY  PROTECT  PUBLIC  HEALTH. 

The  RERE6I5TRATI0N  ACCELERATION  CONTAINED  IN  THE  BILL  IS  AN 

improvement  over  epa's  current  pace  that  miil  complete  the 
process  in  25  years.  yet,  the  accelerated  schedule  hill  not 
complete  the  process  for  almost  a  decade.  worse  still,  epa 
estimates  that  the  fees  imposed  by  thts  bill  to  pay  for  the 
prosram  are  only  half  of  what  is  necessary  to  complete  this 
program  rn  9  years.    the  ultimate  delay  htll  be  even  l0n6er. 

Beyond  these  sad  statistics  is  a  point  made  by  the  National. 
Academy  of  Sciences  in  a  1983  report,  it  pointed  out  that  there 
are  'aa  luheqiaie  solutions'  to  the  problems  of  data  uncetaintv 
in  making  regulatory  decistons  because  of  the  many  saps  in  our 
understanding  of  the  causal  mechanisms  of  carcinogenesis  and 
other  health  effects.  we  hope  that  nem  rerefilstration  evidence 
nill  spur  epa  action.  but  6iven  problems  of  a  lack  of  resources, 
a  limited  mandate  in  the  current  lam  to  protect  public  health  and 
limited  epa  authority  to  set  policy  within  this  administration  it 
is  aear  that  accelerated  rere61strati0n  is  no  panacea. 

we  are  milling  to  reach  political  compromise  on  the  weak 
provisions  of  hr  21*63.  however.  that  would  be  a  political 
decision,  not  a  public  health  decision.  we  will  not  aalm  that 
these  compromises  adequately  protect  public  health.  even  the 
entire  core  agreement  from  last  year  will  not  adequately  protea 
public  health.  congress  has  made  it  clear  that  given  the  power 
of  the  interests  vested  in  fifra,  patent  term  extension  and  the 
production  of  economic  poisons,  it  has  simply  not  been  milling  to 
protect  public  health  from  pesticides. 

This  will  change  in  time,  as  more  people  die,  as  consumers 
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demand  action,  as  farmers  see  their  groundwater  contaminated,  but 
we  are  convinced  it  will  take  steps  in  this  reauthorization  and 
the  next  to  complete  the  process. 

eventually,  congress  will  give  the  benefit  of  the  doubt  to 
public  health  rather  than  market  convenience.  eventually 
Congress  mill  place  t>ie  burden  of  proof  on  the  profiteers  rather 
than  on  public  health.  we  may  support  an  amended  version  of  hr 
2'\63  later,  but  we  think  the  public  is  best  served  by  moving 
forward  with  open  debate  on  pesticide  problems.  though  a  flamed  ' 
fifra  process  will  not  have  our  sanction,  we  stand  ready  to  work 
on  compromises  to  restore  last  year's  agreement  and  to 
substantively  improve  fifra.  we  see  no  reason  to  shut  down  the 
fifra  reauthorization  process  and  deny  the  public  the  chance  at  a 
full  airing  of  these  issues.  if  fifra  reform  is  to  die  it  will 
not  be  because  we  refuse  to  compromise,  it  is  because  their  are 
interests  which  do  not  want  fifra  subjected  to  public  debate. 
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TOi  Ha>bara  of  tba  D.S.    Housa  of  ii«p[«B«nt«tlvaa 

raOHi     David  Bakvii   Political  Dliectoc  Frianda  of  tha  Baitta 

RBt  PMtlcida   Control,    PIPRA  and  HR  2463 

In  lata  1986,  the  99tb  Congieas  conaldered  legialation  to 
Taaatborlia  the  Pederal  Inaacticide,  Punqtclde  and  Rodontlcld* 
Act  {PIPBA},  the  najoi  federal  law  governing  paatlclde  uae  and 
abuae.  Laat  yeai^a  Bouse  bill,  BR  2482,  vas  baaed  upon 
negottatlons  bald  by  public  Intereat  groupa  and  tba  agclcultural- 
obealcal  industry.  Though  tbeae  negotiatlona  pcodaced  a 
carefully  balanced  coapromlse,  this  deal  was  destroyed  by 
aacndnenta  added  on  the  House  tlooc. 

ABendoenta  that  pte-eaptad  atste  authority  to  protect  public 
health  and  leleaaad  pesticide  appllcatora  fro>  liability  for  soDa 
toxic  releases  were  oppoaad  by  most  of  the  public  Interest  groups 
that  agreed  to  tbe  coaproaiaa.  What  «aa  initially  a  fragile 
coBpronise  ultb  soae  gains  and  ease  losses  for  public  hsaltb  was 
unbalanced  by  these  aBendsenta.  Due  to  opposition  to  these  and 
soae  of  the  business  prorisions  of  tbe  bill,  the  House  and  Senate 
tailed   to  reach  agraaaent  as  tha  99tb  Congress  ended. 

As  the  lB9tb  Congress  begins  consideration  of  PIPBA 
reautboiliatlon,  the  Bouse  Agriculture  Coaalttee  leadersbip  has 
announced  their  Intention  to  begin  work  on  last  year's  Bouse 
bill.  PrJiindB  Bl  UlS  Btlth  hnHnw  at  long  ly  that  this  bm.  BB 
21fil4.  DUAt  bt  < gprnnail  ^  Uib  House-  He  Cannot  support  this  bill 
in  it's  current  fora.  BR  2463  will  provide  soae  incremental 
laprovenents  to  the  PIPBA  process,  but  will  significantly  weaken 
state  and  individual  protection  of  public  health  froa  pesticides. 
BR  2463  also  leavas  in  place  soae  of  the  worst  provisions  that 
aake  tbe  current  law   Ineffective   In  protecting  tbe  public, 

inclear    at    this    point    whether    the    l««th 
!   a   PIPRA  bill   worthy  of  paasage,    it   la   clear 
i  Bouse  bill  has  asny  serious  problaao.     These  incladei 

ntlon    of    the    law's    Indeanif Ication   provisions   that 
se  manufacturers  for   stocks   of   bsnned   carcinogens  and 


■  to  protect  their   residents  froa 

Ne  urge  Heabers  of  the  Bouse  to  work  for  iapraveaent  of  BR 
2463  at  all  points  in  the  legislative  process.  He  look  forward 
to  euppoiting  strengthening  cbangea  to  BR  1463  in  coaaltteer  on 
tbe  Bouse  floor   and   in   conference  negotiations. 
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Dating  tha  99tb  Congraaa  pabllc  Intttreat  gtoupB  and  the 
agtlcultutal  chaalcal  Industry  conducted  negotiatlona  to  tzj  to 
break  a  Cangieaalonal  logjoa  blocking  reaathociiation  oC  the 
Federal  insecticide.  Fungicide  and  Bodentictde  Act  {PIPMO.  tbe 
najoi  [ederal  lav  governing  the  use  of  peettcldea.  Thai* 
negotlatlone  resulted  In  a  aeriee  of  cobptobIscb  on  aoae  oC  tlie 
key  laaueB  of   control   of   peatlcide   production. 

Although  theaa  negotlatlone  produced  a  coaproalae  pradvet 
that  these  two  coDnunltiee  could  live  wltb,  additional  provlalODB 
were  added  during  Congressional  action  that  did  great  violance  to 
the  original  agreeaent.  Controversy  over  these  Isaaea  resultad 
in  neny  of  the  public  interest  groups  involved  In  negotlationa 
opposing  the  provisions  of   the  final  bill   paaaed  by  the  Soua*. 

As  the  l>eth  Congress  begins  consideration  of  PIPItlLr  th* 
Bouae  Agriculture  Coaaittee  la  atteapting  to  pass  last  yaar'a 
final  Bouae  bill  deeplte  the  oppoaltion  of  envitonaentalieta. 
tfbat  once  waa  a  carefully  balanced  coaproslee  has  been  violated 
by  the  addition  of  liability  releases  for  pesticide  appllcatOEa 
and  the  pre-emption  of  state  authority  to  set  peetlelde  residue 
toletancea.  Now  that  the  negotiation  vehicle  has  been  opened  Bp 
to  outelde  issue,  we  believe  Congtsea  should  consider  otbat 
envlronaental   issues  that  were  not  teaolved  In  the  negotlationa. 

Changes  have  alao  occurred  In  the  playing  field  of  tltRk 
conalderatlon.  Hew  inforaation  on  detection  of  pestlcidaa  in 
dtlnkinlng  water  wells  and  analyses  such  a  recent  National 
Acadaay  of  sciences  report  on  peatlcide  leaidues  on  Cooda  hava 
Bhown  that  the  peatlcide  ptoblea  Ib  anch  worse  that  generally 
suspected.  Public  Interest  In  tbeee  issues  appears  to  be  Mueh 
increaaed.  Also  the  election  of  the  new  Senate  has  algnlClcafttly 
altered  the  leadership  of  the  Senate  Agriculture  Coaaittee,  thus 
aaking  reasonable  FIFBA  refoca  far   acre  possible. 

Thie  fact  sheet  lists  soae  of  the  iaportant  iasaea  to  be 
addreased  during  consideration  of  PIFItA  in  the  llSth  Congress. 
Tbeae    taaues  fall   Into  three  cabegotieai 

*  Blll-klllars-  These  were  iteas  edded  to  tha  cote  agreeaent 
that  did  such  violence  to  the  agreeaent  that  they  angendared 
strong  opposition  within  the  public  interest  coaaunity. 

*  Flawed  Coapronlses-  These  are  Issues  that  public  interest 
groups  agreed  to  within  the  context  of  e  coaproalse  political 
agreenent.  Though  these  nay  have  been  reesonable  political 
coDproaises  within  the  context  of  an  entire  agreeaent,  they 
should  be  reviewed  within  the  context  of  the  final  Bouse  bill  and 
new  Information  on  pesticide  contaaination. 
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Bill-Killars- 

£X«=XBSXlfiB    Of     Btat*    aathocity     to    i;«gul«te 

pesticida  residua  tolerances  on  foods. 

Liability  reieaaa  for  p«atleld«  appllcatoia  that  follow  labal 

Inetructiona. 

Rnompi-lnn   (loa  environMantal   tapact   Stateaant   (BIS]    raqDlraaanta 

vban  nBlng  teglaterad  pestlcidaa. 

Plawad  ComproBlBea- 

i>»jfii»rM»lnn   acceleration  cospronla*   ■cfaednla   la  ralaCivaly   long 

and  needa  better  hanaera  to  fore*  compliance, 

Eundfl  generated  by   feea  on  regiatrante  vlll  only  pay   for   balf  of 

raglatratlon  acceleration  according  to  BPA. 

wnrkT  prnfc>c:H  nn  coDpeolae  dooB  not  require  adequate  teeord  ' 

keeping,  does  not  protact  workers  fro*  retaliation,  and  doaa  not' 

give  guidance  toe   long  delayed  BPA  worker  pcoteotion  regulations, 

in^rtii  regulation  conpioDlae  pcovidea  for  liaiited  testing  over   a 

lengthy  tine  period. 

croundwatpr   protection  provlBloQB  needs  better   aonitorlng,    needs 

health    based    regulatory    etsndard,    gives    Ineufflclent    protection 

to  future  Bouicas  of  drinking  water,  delays  reaedlal  action  to 

cleanup  pollution  until  drinking  water   Is  already  contaainated, 

Blsb£:i£fi=ZDfiV    provlBlona   do   not    cover    all    sajor    usees   of 

pesticide  a    and    have     Insufficient    Bechanisa    tor     getting 

infornatlon  oat  to  the  public. 

Biporf  of  unsafe  peaticldee  banned  in  the  Onlted  States  to  other 

fitariainq  in  hearlnga  on  EFA  dacieiona  to  ta-reglstar  a  pesticids 
after  cancellation  is  Halted  to  parties  with  a  financial  stake 
in  the  decision.  The  burden  of  proof  of  safety  of  peaticldea 
should  always  lie  with  registrant. 

Dn-negotlated  Issues 

TimganifipuMfin   of   produostB  Of  Cancelled  peBtieldaa  reaalns  in 

the  law, 

ci^lien  AulC  provisions  that  ace  contained  in  ether  envitomental 

lows  ate  not  included. 

E£fi=fi>fi£lfln    of    the    tights    of    localitiea    to    ragnlate    use    of 

pesticides  Is  not  elsarly  delineated. 

Lftbsllll]]       requi resents    for    uae    of    peatlcides    need    to    be 

tightened. 
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'•PeSTICIDB  ALEUT*" 

June    2,    19BT 


ka  tha  teauthotization  of  the  Padsral  Tnsectlctda,  Pungieida  and 
Rodanclclde  Act  (FIFRAl  begins,  the  Senate  Agriculture  CoBBitCee  has 
an  enornouB  opportunity  to  protect  public  health  and  the  envltonBent. 

Last  year  a  conproni>e  PIFRA  bill  negotiated  by  Industry)  labor, 

until  It  uaa  fatally  etippled  by  aevecal  special  intereat  aBandaenta 

HouBB  and  Senate  bills.   Th«  October  16.  1986  Houae  passed  bill 

health  standards  foe  pesticide  residues  in  food:  and  a  liability 

clean-up  coats  under  all  other  federal  envlronnental  laus.   Tha 
October  6,  1986  Senate  bill  contained  an  anendment  that  uould  have 
weakened  the  National  Environmental  Policy  Act  by  elialnating  the 
requirment  for  environmental  impact  statemen ta  before  pesticide 

opposed  by  environmental  groups  and  are  unacceptable  as  pact  ot  any 

This  year  Senator  Durenberger 

neu  qcounduatei  proposal  takes  Into  account  ieproveaents  nade  in  the 
1986  Safe  Dcinking  Hater  Act  saendmenta.   It  addresses  the  issue  ot 

e   GPA  adequate  authority  and  health-based  standards  to  ceapond  to 

~  '    ' '  imlnatlon.   Becauae  of  these  end 

•sponsor  and  incorporate  this  bil 

dltterent  pesticides  in  the  grounduater  of  24  atates  vlth 
contanination  in  25  percent  of  Che  uells  it  has  tested. 

Other  provisions  that  should  be  a  part  of  any  FIFKA 
reauthorization  include: 

•'•Overhaul  of  the  regiatration,  rereglstration  and  cancellatl 
pFOceja  to  accelerate  the  cooplete  health  testing  of  pesticides. 
elinlnation  of  procedural  loopholes  that  sllou  products  to  caaain  or 
the  Dsrliet  lonq  after  they  are  proven  health  risks  and  the  regulatie 
of  'inert'  pesticide  ingredients  nany  of  vhlch  ate  aa  dangerous  as 

addition  CO  cheslcal  conpanies  to  challenge  Aqency  decisions  thraug> 


,y  Google 


■**Rap«aI  the  indeaniClcation  pcovlslon  In  cutcant  law  which 
uicaa  tlie  EP»  to  pay  peatlclfle  pcoducara  toe  a  eoapany's  Invantory 
paaticldaa  that  the  Agancy  bans  *t  cancela, 

***EBtabllBh  a  cltlxan  ault  pravlalon  to  ptoaota  baCtac 
occanent  of  the  law  by  indlviduala  auch  as  Caraaca,  stataa  and 
lian  groupa  and  to  protect  conHunlCiaa  agstnat  InBlnanC  haalth 
acds  due  CO  peatlclda  contaHinatlon.   Euary  othar  aajor 

**'Eatabliah  a  conaunlty  tight- to-know  pcograa  that  provldas 
ottant  haalth  inCoraatlon  on  all  pasEleidaa  proauead  and  uaad  to 
•unity  rasldenta  and  govarnnnt,  ■tailac  to  tha  way  tha  Bhopal  ' 
plred  prograa  doas  undsc  tha  nau  SupacCund. 

*>*ElininaCa  the  dsubla  atandacd  on  tha  axpoct  ot   dangsroua 
tlcLdes  produced  In  tha  O.S.  (which  are  returned  aa  raalduaa  on 
■octed  food}  and  prohibit  the  inportation  oC  food  containing 
goroua  leuela  of  paaticldea  oc  thoaa  already  banned  lot   uaa  In  tha 

;ilct  woekar  aafaty  and  training  atandacda  with 
.  pplicatora,  aa  uell 

taction. 

ol  FIFBA  ahould  ba  a  top  priority 
ra  the  25th  annivaraacy  of  Rachel 
9  appropriate  that  atrong  peattclde 
ted.   He  look  forward  to  working  with  you 
9  iapoctant  public  health  protection  bill. 
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CHI),   ay  n»*  ta  Rlek  Nlnd.      I  >•  an  anvlronnntal 
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IFRK  bill   R.B.    2463  la  vtrtaally  Idaatieal 
it  Congraaa  and  bacauaa   thara  liari  b««B  a 
idd  tha  praaaptlon,   liability  aiaaptton  and 
I  to  tha  bill    that  tha  Coaaittaa  wl^I   raport 
pucpoaaa  of   thta  taatiaony  rafar  to  laat  yaar'l 
lataly  to  ba  conaldacad  by  tha   Hoaao. 


THE   FROBtBH 


In  19G2  Raehal  Cacaon  Inapirad  a  ; 
laial  ot  anviconiiantal  awacanaaa,  Dai 
ranga  of  laua  to  protaet  tha  anvlronaii 
avary  taarlcan  atlll  ciaka  tha  affaeti 
billion  pounda  of  paatlcidaa  uaad  aval 
chaalcala  coa*  to  ua  in  tha  focai 
our  drinking  uatar.  Bouavar.  all 
dangotoua  paatlcidaa  in  the  ale  t 


lanacacion  of  Aaarleana  to  a  naw 
iplta  tha  anactaant  of  a  wlda 
int  and  public  haalth,  vlctualty 
ctB  of  aipoaura  to  aoaa  of  tiM  2,9 
vary  yaar.  For  soat  of  ua,  th*aa 
food  raaldnaa  or  contaalnanc*  In 
ona  of  othara  ara  alao  aipoaad  to 
hin  thalr  hoaaa  and  whara  thay 


For  aiaaplai  approilaataly  ona  third  of  all  frulta  and  vagatablaa 
grown  In  tha  O.S.  ara  traatad  with  a  group  of  fongicidaa  known  aa 
■BOCa.  Through  food  procaaaing  or  cooking  BBDCa  braak  down  into  a 
known  carclnogan,  BTV  (athylanathiouraa) ■   BnTironaantal  Protaetlon 
Aganey  (EPA)  doeuaanta  atata  that  tha  'antira  D.S.  population  la 
potantlally  aubjact  to  dlatary  aipoaura  to  ITD.*  BBDCa  ara  only  ala 
chaaieals  of  600  activa  Ingradlanta  that  aaka  up  60,000  paatielda 
producta. 
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Of  tba  eoo  aotlv*  paitlelda  lngr< 
food  supply.   Laat  aonth  tha  Vatlona] 


rdtantar  496  say  ba  found  In  out 
Acadaay  of  Sclaoeaa  rapOEtad 


that  90  pace 
30  paccant  a 


L  fungletdaai  60  pareant  of  all  h*r^ieIdoa  and 


all  Inaactleidaa  may  c 
■a  tnataneaa  whan  thay 
t  auppoaadly  raatrl 


lenlad  tha  ' 


Tat  tho  BPA  «an 

>■  of  a  paatlclda 


tha  Padaral  Pood.  Drug  and  CoasaCJ 
■uaa  pcohlbita  tha  approTal  of 


U*a  Dalanay  Clauaa  In  ■ 
:  ket  (PDCk).  Tha  E 
addltlvaa  that  •iai 


eancac'  thla  li 
Itttla  iB  known  ■ 
to  ■  carclnogan, 
pragnsnt  uoaan  an 


■ry  taportant  public  haalth  raqnirt 


apaeially 


'■afa  lavala*  of  huaan  a 
Lva  anbpopglattona  auch  a 


Tha  Oanaral  Accounting  Offica  (GAO)  raportai 
aopacata  atudtaa  that  tha  Pood  and  Di 
adaquatcly  ninltorlng  or  onforcing  tha  PDCA  to 
supply.  Tha  atudy  ravaalad  that  tho  PDA  anltl' 


laat  ) 


r  in  t 


unablo  to  pick  up  41  paecont  of  tha  paatlclda 


parcant  of  a 
PDA  la  only 


ipoctad  fo< 


iratlon  (PDA)  la  not 

pro tact  tha  food 
ildua  taata  vara 
Iduaa.   And  wblla  25 
SAO  aaid  that  tha 


tha 


Tha  naad  for  strong  lagialatior 
■howtng  up  in  tha  Connaoticut  Rlvaci  16  yaara  aftar  Its  lai 
DBCP  la  incE-aasing  In  tha  gcoundwatac  In  Praano  County,  Cal 
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in  1962.) 


..Google 


Producara  with  pcoducca  undar  apaclal  tx 
ine*ntl«*  to  aiop  saklnq  •  product  untU  a  fl 
affaot.  Nhlla  cha  public  la  Eold  Chat  Incorj 
clak  policy  In  PIPRA  would  not  ba  'practlcsli 
thara    for    tha    lero   Clnanclal    clak   policy  atri 


:    justltlrratlon    ] 


BXPORTS  KIID   I 


Hal 

tad 

caneall 

d  a 

>ra  app 

lad 

D>  in  t 

a  f 

la  Boni 

orl 

It  la  t 

acknoHi 

dqai 

food  au 

pply 

Thara  a 

a  tn 

probl.. 

paatlci 

aa  » 

Monitor 

n9 

I  IndeanlfleaClon  la  th*  quaatlon  of  ■llouing 
raatrictad  pcoducta  to  b*  axportad  ovvcaaaa  i. 
thout  our  knovladg*  to  food  crop*  and  iapoct* 
I  of  dangacoua  raalduaa.  According  to  tha  GkC 
only  1  parcant  of  ona  allllon  food  ahlpaanta 
a   nalva    to   ballava    that   alaply   raqulrlng   an 


:t   would   hava  allouad 

and   It  Hould   hava    fal 

nq  ayataa   to   protact   ua 


II  would  not 
ad  to  astabll 


addcaaaad   tllla 
'■port   of   dangacoua 


itad    laportad   food. 


tha  aipoTt  Of  auapandadi  can 
•hould  ba  pcohtbitad.  Tha  aipoc 
Bttletly  ragulatad  to  anaura  tha 
countrlaa  ulth  ragulatory  progra 
O.S.      Coocdfnatad  uich    thla  n   n 


rallad  and  raati 


Lctad   pasClcldaa 
:ldaa  ahould  alao  t 


,y  Google 


■onltorlng  and  aaliur*  ^ogras  vtth  tha  raaouraa  to  Idantlfj  Mtd 
pravant  contaalnatad  ahlpsanta  froa  antarlng  tha  O.S> 


SSOUHDNATBR 


EPA  haa  found  i 


tha  rural 
auppllaa. 
alao  found  thi 
ragulatlon  toi 
jnat  atgnad  a 


laaat  33  paatlctdaa 


I  gronndKBtac  of  14 


ra  rapoctad  tn  ona  quae tar 

of  thoaa  (5.0O0)  aicaadad 

t  population  of  tha  O.S.  of  k 

on  gtounduatac  foe  tha 

OT  tha  Iowa  Dapartsant 

cant  of  lowana  favotad  aora 

f  paatlcidaa.   ftnd  tha  Covarnor  of  Iowa  haa 
induatar  ptotactlon  bill  Into  law. 


I   4SiOOO  aasplaa 
I  haa 1th  gutdanc* 
Ich  90  parcant  ot 
r  drinking  watar 
of  Natural  taaoarca 
I  atrlngant 


Although  laat  y 
failad  to  triggar  ■ 
alraady  contaain 
guldanca  lavala 
ragulra  coapcohoni 
It  uaa  not  prav« 


>111  did  contain  a  greandwator  provlalan  it 
>  until  drinking  watar  waa 
aatabliah  groundwator 
I  fully  haalth-baaad  atandatda  and  did  not 
I  Bonltorlng  bjr  paatlelda  prodncara.   In  ganaral  i 
intad. 


grounduatat  provii 


Itoundwatar  bill  aponaorad  by  Sanatora  Laahf  and 
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senate  Hgticul ture  Conaittee  this  year,  he  noted  that 
icoundvster  probably  f«ll  aa  rain  during  the  AmaclcBn 
.utlon.   Applying  ptstlcldea  today  with  cheoleal  half-lives  of 
Ovat  100  years  does  not  bode  well  tor    tha  drinking  water  oE  our 
grandchildcan. 


paattcidaa.  This  failure  csuplsd  with  tr 
eancal  paaticldes  known  to  be  dangacous  i 
braakdown  In  public  health  protection  of 
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while  tli«  ^ovarnaanC  regulatora  and  Congi 
finally  castrictlng  these  chamical  toilni 
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It  la  crucial  that  the  Agency  be  put  on  a  rereglstcatlon  ached 
and  that  they  be  given  added  authority  to  Htreaaline  FIFRA'a 
cuabaCBoaa  cancellation  procedures.  Houevec,  last  yesr's  bill  lal 
to  end  tha  abuaea  of  conditional  registrations,  nlnor  uses  and 
■peelal  local  naeda.  The  aajor  problea  of  off  target  -drift"  was 
also  not  fully  addressed.  Although  citliens  would  have  been  alio. 
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labalB  ahould  ba  reqiiirad  to  Includa  tull  d 
haalth  affacta  of  a  product,  aa  wall  aa  haa 
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on  by  •■ployaaa,    «  30  yaar  racord  kCAplng 


kaaplng  ba  aatabllahad  undar 


d  Into  tha  workac  aatacy 
final   rula   (40  crB~T«3.iai) 
latancaa  conttol  Aet  (TSCft)   t« 
for  30  yaara  (or  all  aabaaco* 
oyaa  Badtcal  racorda  fttr  30 
now  atatutaa  haaa  a  alallat 
Baaaaa.    auch  aa  caneati    can  ba 
I    It  ia  aaaantial   that   long-tara 
IFRft. 


'arawockata  ai 
.a-blowac  pri 


D.3.    but    fi 
nou,    FIFRA  i 


eoaaatclal   appltcatora  alao  ought  to  hava   atroag 
action.     Thay  aca   tha  aoat  likaly  to  nottea  a 
kaly  to  apaak  out   If  It  aaana  loalng  thalc   Job. 
.500  to  3.000  aaployaa  aafaty  eoaplalnta  a   faae  lit 
ding  to  a  tapoct  by  tha  Adalnlattatlva  ContaEaac* 
'mockata  ara  atlll  not  protactad  undar  DMA. 
ly  ba   thalr  baat  chanea  for  protactlon. 


PATENT    TERH    RESTORATIOH 


Tha  llnkaq 
rafocB  waa  kay 


of  patant  tata  aitanalan  laglalatlon  with  paaticlda 
:o   tha  nagotlatad  coaproalaa  bill  of  laat  yaar.      For  < 
latlon  It   la  no  aacrat  that  eoaproatatng  on  aoeh  aa 
lie   pclncipla  ought  to  dona  only  In  aichanga  (or  a 
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■ajot  gain  in  tha  arai 
taca  a I tana Ion  c»uld  c 
in  loat  aavlnga  on  qax 
■or*  than  21  par cant  a 
anch  aa  aaadt  factllll 
iin]uatlElad  addition  o 


:  pvUlc  haalth  oonaaaac  pcotactioo.  latant 
:  Caroara  1420  Billion  to  ISOO  allllon  a  yaar 
rle  paatlcldaa.  taatlclAaa  alraady  rapraaant 
I  taEB'a  axpanaaa  («r  ■anntactocad  pcodncta 
(aali  ate.  Ka  ara  alaa  eppoaad  to  tha 
»-tach  prodocta  t«  tha  patant  tara  Mil. 


Thata  ara  thoaa  who  May  aay  that  wa  ara  n»t  doaandlnf  anough 
today  In  Eaforalng  our  paatielda  lawa  and  hlatory  will  llkaly  pcovo 
thaa  corract.  Bowavar,  wa  ballava  that  tba  abova  BantloBad 
iBprovoBanta  will  aaka  algnlticant  ehangaa  in  tha  qaaltty  of  pobllc 
haalth  pcotactlon  froa  acnta  and  chronic  polaoning  doa  to  paatlclda 
aipoaura.   Ha  alao  baliava  it  la  CEuelal  that  laglalativa  languaga  b« 
aa  nondlaccationary  aa  poaalbla,  otharwiaa  loopkolea  will  ba 
aiplottad,  aa  thay  ar*  today>  by  tha  ragnlated  aa  vail  aa  tha 
ragulatora. 


Additional  aeaaa  that  will  aoaaday  naad  addraaatng  Inclndai 
changing  rlrRk'a  coat  banaflt  atandard  to  a  pnraly  haalth-baaad 
atandaed;  aandatlng  BlnlauB  uaa  of  innovatlva  and  altarnattva 
tachnologtaa  auch  aa  Intagratad  Paat  ManagaBant  and  non-ehaaieal 
paaticida  faralng  praetlcaai  and  giving  vietlaa  of  paaticida 
contaainatlon  tha  right  to  aaak  cMipanaation  in  fadaral  court,  n 
aain  raaaon  wa  have  not  includad  thoaa  idaaa  in  tha  body  at   our 
taatlaony  ia  not  bacauaa  thay  do  not  aaric  iaaadiata  eonatdoratioii 
-17- 
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>  not  bollava  th«  Congeaaa  la  y*t  willing  M  «onal4*c 


It  to  not.  that  tha  priority  propoaala 
of   chl.  t..tlBony  .ea  only  Mdltioatloiia  of 

:alnad  In  la.t  yaar'a  bill  axcapt  In  tba  caa* 
waa  borrowad  [roa  othar  ailatlng  todacal 
itaa.      In  othar  word.,    thaaa  ^opoaala  ara  vary 

latloua  con.ldar.tlon  of  th.  ■■■baca  of 
ithara  In  Congcaaa. 


Thank  you   (or  thl.  opportanity  to  addraaa  tha  Coaalttaa  on   this 
ernclal  public  hoalth  pcotactton  laglalattoo. 
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TaatlBony   on  FIPRA  Raauthorltatlon  -  neurotoxicity 
Boua*  AgclcultUE*  CoMiittaet    8ubcoa«ltte«  on  DepaitBant 
Operational    Rasaaich,    and  Poielgn  Agrlcultuia 

June  IT,   1987 

Michael  P.  Jacobaor 
Center  for  Science 
1501  Ifitb  St.  MM 
Hashlngton,  B.C.   20036 

Thank  you.  Ml.  Chairaan,  for  the  opportunity  to  teatlfy 
beEore  thla  eubcoainictee  on  the  reauthoriiation  of  the  Paderal 
Inaectictda,  Pun9lclde,  and  Rodentlcide  Act.   The  Center  for 
Scianca  in  the  Public  Interest  la  a  non-profit  citizena  qroup 
that  focuses  on  health  and  envlronBental  probleas,   Ne  are 
supported  largely  by  our  80,000  »embera  nationwide  and  foundation 

For  the  past  aeveral  years,  we  have  investigated  the 
potential  effects  on  the  nervoua  syateRi  of  pesticides,  drugs,  and 
other  chemicals  to  which  huaans  are  widely  expoaed.   Such  effects 
■ight  include  everything  fro*  impaired  eyesight  and  walking  to 
Intelligence,  oenory,  and  attention  apan.   Nhlle  testing  of 
chenicals  for  effects  on  cancer  and  birth  defects  has  improved 
greatly  in  recent  decades,  rare  are  the  teata  for  neurological  or 
behavioral  effects. 

Certain  classes  of  pesticldea  auch  as  organophosphates  are 
prime  candidates  for  neurobehavioral  teata,  because  such 
chemicals  were  designed  specifically  to  attack  the  nervous  system 
of  pests.   They  can  be  presumed  to  poae  risks  to  the  human 
nervous  system  as  well.   Other  peatlcidea,  too,  have  been 
discovered,  usually  just  by  chance,  to  affect  the  nervous  system. 
These  include  the  widely  used  herbicide  atrazine,  fumlganta  like 
carbon  tetrachloride  and  methyl  bromide,  and  the  nematocide 
Telone  II.   It  is  quite  likely  that  aystematic  laboratory  and 
clinical  tesEs  would  detect  additional  problems.   Currently  only 
one  category  of  pesticide  (organophoaphatea ]  is  aubjected  to  one 
neucobehavloral  test.   It  certainly  makes  sense  to  try  to 
anticipate  problems  that  eight  be  associated  with  new  chemicals 
before  exposing  huge  numbers  of  workers  and  consumers  Co  such 
substances  and  learning  about  problems  the  hard  way. 

In  addition  to  the  active  pesticides  themselves,  the 
so-called  'inert'  ingredients  that  are  major  components  of 
comnercial  pesticides  should  be  tested  tor  neurotoxic  effects. 
Many  "ineits"  are  volatile  substances  that  have  known  neurotoxic 
properties, 
hydrocarbons. 
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Aa  long  ago  me   1975,  th«  National  Xeaeacch  Council's  Coaaltta*  on 
Toxicology  pcopoaed  a  neurobehaviocal  evaluation,  which  included 
test*  of  Motoc,  seneocy,  and  other  behaviocs.   Two  years  later  a 
second  MBC  coaalttee  (Committee  foi  the  Revision  of  HAS 
Publication  Ho,  1138)  KSde  a  similar  recommendation,   in  1984  an 
HSC  report  entitled  'Toxicity  Testing'  concluded  that  testing  to 
gather  information  on  the  neurobehavioral  effects  of  pesticide 
active  and  'inert'  ingredients  was  of  paramount  importance. 
Other  committees  (Hocld  Beslth  Ocgsnitatlon;  Federation  of 
Aaerican  Societies  for  Experimental  Biologyi  national  Center  for 
Toxicologlcal  Research)  have  also  endorsed  this  advice. 
Portunately,  the  cost  of  conducting  neurotoxicity  tests  is 

earlier  this  year,  CSPI  and  several  other  organizations. 
Including  the  American  Psychological  Association,  the  American 
Public  Health  Association,  and  the  State  of  New  York,  petitioned 
the  Environmental  Protection  Agency  to  require  manufacturers  to 
test  pesticides  routinely  for  neurobehavioral  effects.   This 
would  bring  EPA's  Office  of  Pesticide  Programs  on  par  with  the 
agency's  Office  of  Toxic  Substances,  which  requires 
neurobehavioral  evaluation  of  chemicals  under  that  office's 
jurisdiction.   EPA  has  referred  our  petition  to  a  subpanel  of  its 
Science  Advisory  Panel,  snd  has  aaid  It  will  consider 
modification  of  its  regulations.   However,  given  this 
adninistration ' e  general  opposition  to  new  regulations  and  EPA's 
sluggish  perforftance,  we  strongly  support  the  section  in  K.R. 
2463  that  would  mandate  EPA  to  require  neurobehavioral  teste  as 
soon  as  possible: 

The  administrator  shall  develop  methods  for 
testing  to  accurately  detect  neurotoxic  and 
behavioral  effecta  of  peaticides,  and  their 
ingredients,  and  shall,  as  such  methods  are 
developed,  require,  to  the  extent  appropriate 
and  necessary,  that  data  from  such  testing  be 
submitted  by  persons  seeking  to  obtain  or 
maintain  pesticide  registrations. 

He  would  suggest,  however,  that  report  language  clarify  that 
the  word  'develop'  ireanE  to  draft  regulationa,  rather  than 
conduct  laboratory  research.   Ke  also  recoinD>end  that  EPA  require 
companies  to  submit  neurotoxicity  data  unless  they  have 
demonstrated  convincingly  that  such  tests  are  unnecessary. 
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Thank  you   tor  tbm  opportunity  to  tcitlfy  tMfor*  th« 
Ccnmlttse  on  H.K.   2463,   Um  P«d«ral  Ins»ctlcld«,  Punglcld*  and 
Rodantlcld«  Act  Amondmwtta  of  198T.     Hy  nana  la  Janat  Ratbaway, 
and  I  am  aanlor  pcoject  attorney  with  tlia  Katucal  Raaourcaa 
Dsfenae  Council.     HSix:  is  a  nonprofit  iMrabaralilp  organisation 
dedlcat«d  to  public  baalth  and  wivlranniantal  protactlon  throuf^ 
sciantlflc  rasaarcb  and  lagal  advocacy. 

NRDC  has  fraqtiantly  appaacad  bafora  this  Cooinlttaa  to  urga 
rafocm  of  the  Fadecal  Insactlclda,  Fungiclda  and  Rodantlcida  Act 
tFIPRA).  In  asrllac  taatlnony  bafora  tbla  and  other  coninlttees, 
we  bave  documontad  tb*  Callura  of  Uw  cucrant  law  to  adaquately 
protect  cltlsens — botb  aa  Morkaea  and  aa  conaumara — ftom  axposur* 
to ' pesticides . 

FIFRA  HAS   HOT  PROTBCTHD  MB  PUBLie  FROM  CTSTICIDBa 

njOTiwnpp     jy    FOOD. 


Tbe  magnitude  of  the  potential  clak  from  cancar-eaualng 
pesticides  In  use  on  food  was  recently  llluatrated  t^  tha 
National  Academy  of  Sclancaa  In  a  raport  Regulating  Peatleida»  In 
Food:   The  Dalaiiev  Paradox.    EBtljnates  of  cumulative  rlak  ftom 
only  2S  peatlcides  used  on  food  amounted  to  nearly  e  case*  of 
cancer  In  a  thousand  peraona  exposad  over  a  lifetime  (I.e.  5.84  x 
10"  excess  cancers).'  Conaldarlng  the  population  of  tbe  United 
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states,  lifetime  risks  fcon  tbla  preventable  cause  of  cancer 
could  mount  to  1.46  million  cancers  la  the  united  states  alone. 

Although  the  HAS  maintains  that  these  estimates  are  based  on 
soma  conaarvatlva  assumptlooB,  the  report  may  la  fact  undecatate 
ElsJc  for  several  reasons.  First,  although  the  HAS  report  aasunwd 
residues  at  the  legal  limit  or  'tolerance*  level,  the  General 
Accouatiag  Office  (GAO)  has  fouad  that  paatlcldaa  occur  at 
greater  thaa  tolerance  levels  la  2  to  4  percent  of  foods.* 
Therefore,  aona  people  may  exporlance  higher  exposures  thaa  those 
aatlinated  by  HAS. 

Second,  the  report  Investigated  dietary  risk  associated  with 
only  28  cancer- causing  pesticides.  Because  hundreds  of 
additional  pesticides  are  used  on  foods,  maay  of  which  have  n«v*t 
been  adequately  tested  for  carcinogenic  potential,  the  HAS 
Clguras  may  vioderstate  risk.  At  least  27  additional  pestlcldaa 
have  bean  identified  by  EPA  as  capable  of  Induciag  cancer.*  Fee 
example,  dBminozide,  a  pesticide  used  prlmerlly  on  apples  as  a 
plant  growth  regulator  ia  estimated  to  have  the  potential  to 
causa  B.3  X  10    additional  cancer  cases.*  The  risk  from 


'   Geaeral  Accouatiag  Office:   'Pesticides:  Heed  to  Enhance  FDA'i 
Ability  to  protect  the  Public  from  Illegal  Residues,-  October 
19S6,  page  18. 

*  National  Academy  of  Sciences,  og.  eit. ,  pages  4  and  47. 

■  National  Academy  of  Sciences,  og.  clt. ,  Table  3-30,  pege  89. 
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danlnozld*  waa  not  Includad  In  HAS 'a  cuntulativ*  aatljtiata  of 
dlatary  risk,   b*cauaa  HAS  only  consldecad  dlatacy  rlak  Crcn 
h«Eblcid«s,   iaasctlcldaa  or  funglcldaa  Idantlfled  as  carclnogsnlc 
by  EPA.       Howavar,   tha  risk  fron  daninnslda  alona  sKcaads  tba 
corablnad  rlak  from  tba  28  cacclnoganic  paatlcldes  axaninsd  by 

HAS. 

Third,  NA5  may  undacatata  tha  rlaka  from  paatlcidaa  la  our 
foods  bacausa  It  conaldarad  only  activa  Ingradlants.  Ottaar 
aubatancaa  found  In  paatlcidaa  Includa  'laart*  Ingradlants, 
(Mtabolltaa  and  cantBnUuuita .  marts  ara  substances  wblch  are 
uaad  to  dilute  or  tranaport  the  activa  Ingredient.  Deaplta  tbslc 
misleading  nana,  'Inerts*  nay  be  toxic.  Earlier  this  year,  EPA 
lasuad  a  Federal  Register  notice  listing  5T  Inerta  of 
toxicological  coocarn.*  At  least  fifteen  of  these  chanlcala— 
Including  benzene,  carbon  tetrachloride,  chloroform  and 
formaldehyde — are  carcinogenic  aubatancaa. 

Fourth,  the  KAS  report  did  not  conalder  the  contribution  to 
dlatary  rlak  from  pestle id  a- contaminated  drinking  water.  Both 
surface  and  ground  water  uaed  as  drinking  water  have  been  found 
to  be  contaminated  with  peatlcides,  including  the  carcinogen 
alachlor.  Therefore,  NAS'a  failure  to  consider  this  route  of 


Federal  Beqiater.  April  32,  1987,  Vol  S2,  No.  7T,  page  13306. 
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dlatacy  axposuE*  to  pastlcldaa  may  result  In  an  unduly  low 
•atliMte  of  clsk. 

Fifth,  tus  itudy  msy  undccatat*  ttw  rlak  bacauaa  It  did  net 
conalder  potential  synarglana  betweaa  various  paatlcld* 
axposucaa.  Exposura  to  scne  combinations  of  ctianlcals  nay  result 
In  a  carcinogenic  potential  greater  tban  tba  additive  effect  of 
the  aeparate  chaoilcal  exposures. 

Slxtb,  HAS  cinmilatlva  dietary  risk  estimates  were  based  on 
average  food  consumption  data.  Hany  Individuals  and  various 
subgroups  of  the  population  will  eat  more  of  the  relevant  foods 
and  therefore  experience  greater  exposures  than  the  report 
estimates.  The  has  report  adcnowl edges  the  fact  that  'roughly  4S 
percent  of  the  population  will  be  consuming  higher  levels'  of 
food  than  eatlnated  In  the  study.* 

Hany  pesticide  manufacturers  and  food  producers  have 
responded  to  the  HAS  report  by  asserting  that  the  ms 
calculations  exaggerate  risk  by  assuming  pesticide  residues  at 
the  tolerance  level.  Actual  residue  data  for  nost  pesticides 
used  on  food  is  unavailable,  incoo^ete  or  of  questionable 
validity.  However,  even  if  one  aasuoMS  edequecy  of  ectgal 
residue  data  provided  by  registrants  to  KPA  concerning  two 
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fungicides,  baoonyl  sod  mancozab,  the  level  of  risk  poaed  is 
slgolf leant .  EPA  astinated  total  dietary  concac  riak  from 
mancoiab  baaad  on  average  field  reaiduai  at  2.2  x  10'  .  EPA 
Bstimatad  the  concar  risk  fcooi  benooiyl  at  7,2  x  10~  ;  also  based 
on  avaraga  raslduea  and  the  percent  of  crop  treated.*  For  the 
currant  U.S.  population  over  a  lifetime  of  exposure,  the  risk 
based  on  actual  residue  data  from  just  these  two  pesticides  would 
be  expected  to  result  in  approximately  7,000  additional  cancer 


BPP0RT3  TO  RSrOSat   PlfRA  IH  THB  gSTH  COHGRESS. 

prospects  for  successful  PIPKA  reform  never  appeared 
brighter  than  last  congress  when  representatives  of 
environineatal ,  consumer  and  labor  organizationa  engaged  in 
exhaustive  negotiations  with  represeatatlvea  of  the  National 
Agricultural  Chamicala  Aasociation  IHACA)  and  the  American  Farm 
Bureau  Federation.  The  long-awaited  product  of  many  months  of 
negotiatloQ  was  balled  by  the  pceaa  and  the  public  foe  breaking 
the  PIFBA  deadlock.  For  a  time  it  appeared  that  the  compromise 
wa  reached  could  become  law.  Uaf ortunately ,  our  fragile 
agraamant  had  a  very  short  life. 


'   See  Environmental  Protection  Agency,  'Guidance  Cor 
Be registration  of  Pesticide  Products  Containing  Mancozab,*  April 
1987,  page  23;  and  Memorandum  from  Nilliam  Burnam,  Deputy  Chief, 
Toxicity  Branch,  U.S.  EPA  to  Mr.  Jeff  Kmpter,  Chisf,  Special 
Pesticide  Review  Division,  U.S.  BPA,  Regarding  Beoonyl  Risk 
Aasaasment,  Hay  IB.  1982. 


77-447  0-88-28 
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Msplta  pcomlsss  to  oppoaa  all  awndwnta,  csrtsin  partias 
to  tha  nagotlationa  advocated  two  snondBwiota  vohaoiantly  oppoaad 
by  th*  aavlronmental,  labor  and  public  liitaraat  coonualty.  Ovac 
our  objactlooB,  th*s*  araoiuliBaiita  ««r«  Includad  In  a  bill  paaaad 
by  the  Houaa  on  Octobac  It.  1986.  Ha  ballava  tbat  tbaaa 
anaadinaata  waca  among  tha  chlaf  caasona  that  tha  Saoata  rafuaad 
tha  Houaa-paaaad  bill  In  tha  laat  days  of  tha  aaaalon.* 

Among  the  amandmaots  ahicb  violated  and  daatroyod  tha 
nagotlatad  conproad,se  battMen  public  Inteceat  and  industry  waa  a 
proposal  limiting  liability  for  faroara  and  an  aatandmant 
undanniniog  atata  power  to  regulate  pesticide  residues  In  foods. 
Additional   araandmanta   inaactad  in  tha  Hniia  bill  of  October    16th 
which  ware  cutside  of  tha  scope  of  the  agreed-upon  package 
included  on  amendment  which  weakened  Sfa*s  authority  to  eollaet 
fees  to  fund  tha  rereglstration  progrm  and  on  ODandnent  which 
undermlnad   tha   Senate-passed  ground  water  protection  provisions. 
For  these  reasons,   the  October  16th  bill  waa  unacceptable  to 
HBDC,  despite  tha  many  inprovaoiants  to  the  currant  law  which  it 
embodied,     hrdc  did  not  attMitpt  to  kill  the  October  16th  bill, 
but  instead  worked  Cavarishly,   albeit  futilely,   to  ellmlnata  tba 
offanaive  provisions  in  the  waning  days  of  tha  99th  Cmigrass. 


*     See  Janes  Aidala,   Congressional  Raaaacch  service,   'Hhat 
•KilTad'    FITRA?,-  October  31,    1986   and    •Pasticida  Regulation: 
Legislative  Debate  About  PIFRA  In  19B6,-  May  U,  1967. 
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ATTBMPT8  TO  BEVIV  glFRA  LEGISIATIOH  IH  VBE   lOOTH  OOmRBSS. 

In  a  comiMndabla  affoet  to  braath  llf«  into  PIFsa  r«form, 
many  nwaibacB  of  th«  Agriculture  Ccmnlttaa  hava  jolnad  with 
Chairman  de  la  Cacsa  and  Subcoaiaittaa  cbalrman  Brown  to  cosponsor 
H.R.  2463.  Ttaa  bill,  which  In  most  reapacta  parallals  tha  Kousa 
passad  bill  of  Octobar  16,  1966,  is  a  substantial  stap  tcmacd  an 
affactiva  fadaral  pasticlda  law.   Kowaver,  mux:  ballavas  that  a 
Cew  anieodments  wblcb  would  vastly  Ijnprova  tha  bill  should  ba 
carafully  conaldarad.  Fuctbatmora,  tbara  ara  at  laast  two 
amendmaats  which  will  ba  offarad  at  mack-up  which  HRDC  baliavaa 
should  ba  dafaatad.  I,aat  yaac  HRDC  sought  and  racaivad  pronlsas 
that  cactain  controvarsial  provisions  concarning  faraar  liability 
and  stata  tolaranca-sattlng  authority  would  ba  opposed  by  tba 
NACA  and  tha  Amarican  Farm  Buraau  Padaratlon.  HSDC  will  again 
strive  to  alimlnata  those  provisions  frooi  PIPKA  rafocm 
legislation. 

NSDC  and  soma  other  public  interest  groups  were  recently 
asked  by  KACA  to  join  Its  efforts  to  promota  legislation 
Identical  to  the  October  xeth.*  As  wb  expressed  to  KACA  in  a 
meeting  last  Thursday,  HRDC  must  decline  this  invitation  to 
revive  only  a  portion  of  tha  package  for  which  wa  bargained  last 


•  Letter  of  June  3,  1967,  from  Dr.  Jack  D.  Barly,  National 
Agricultural  Chenicala  Asaoclation  to  Janet  Hathaway  and  Al 
MeyerhofC,  NRDC;  Hlchalla  Malar,  Conaiunera  Union;  and  Francl 
Livingstone,  public  Citizen's  Congress  Hatch. 
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Congrass.  An  •8««atial  patt  of  the  bargain  was  the  proatca  tbat 
all  parties  aould  refrain  from  seeking  extcanaoua  i 


It  Is  Important  to  not*  tbat  neither  HSDC  doc  any  other 
anvironmantal,  labor  or  public  Interest  group  ever  pledged  to 
NACA,  the  Farm  Bureau  or  any  other  group  our  support  for  th* 
House  10/16/ee  bill.   AS  many  of  you  recall,  tha  tripartite 
conpronlse  between  environmental,  labor  and  consumer  groups 
together  with  NACA  and  tha  Anarlcan  Farm  Bureau  Federation  had 
been  ruptured  by  the  events  occurring  when  the  House  first  passed 
a  PIPRA  bill  on  Saptscnbar  19tb.   Tha  later  10/16/86  bill 
contained  a  number  of  provisions  far  more  favorable  to  those  with 
whom  HRDC  negotiated  than  the  actual  cooipromlse  which  we  reached 
last  year.  HBDC  attempted  to  Inpcova  the  October  Itth  bill  last 
year,  and  we  will  again  work  toward  that  end.   NBDC,  therefore, 
continues  to  welcome  discussion  with  all  interested  parties,  but 
we  feel  both  House-passed  FIFRA  bills  stand  In  need  of  in^rtant 
modification. 


Last  year  the  Mouse  accepted  an  amendment  which  would 
effectively  preempt  atato  authority  to  Set  more  stringent 
tolerances  for  pesticide  residues  in  foods  than  those  set  by  the 
federal  government.   The  entire  environmental,  labor,  and  public 
Interest  conmunity  strongly  apposed  the  amendment.  HACA  also 
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opposed  tbs  BiMadiMnt.  W«  una«rstand  tba  comnlttaa  latands  to 
add  sucb  a  provialon  to  H.R.  2463  by  anMndmeot . "  NACA 
Eepceasatatlvas  t«stlCl«d  laat  wsek  that  th«y  b«ll*v«  such  an 
amendment  concarning  tolaranc*- set ting  authority  to  be 
■desirable.""  HBDC  strongly  diaagreas.  The  anvironinental , 
labor  and  public  interest  conmunity  continues  to  ba  united  in  its 
opposition  to  any  sucb  « 


Proponents  of  the  preeoiptlon  amendment  say  that  it  is  needed 
to  prevent  a  hodge-podga  of  conflicting  legal  raguiransats  which 
would  complicate  or  interrupt  interstate  cocnnerce  of  agricultural 
produce.   unCoctuoately,  this  assertion  lacks  an  empirical 
foundation.  Experience  has  revealed  that  states  exercise  their 
authority  to  set  more  stringent  pesticide  tolerances  cautiously 
and  only  in  compelling  circumstances. 

States  have  acted  to  set  more  stringent  tolerances  only  when 
faced  vlth  extreme  inertia  in  the  federal  regulatory  effort 
together  with  ample  evidence  that  public  health  was  not 
adequately  protected  by  federal  tolerances.  There  are  hundreds 


■*  Cocrtnents  of  Chairman  George  Brown,  Hearing  of  the 
Subcommittee  on  Department  Operations,  Research,  and  foreign 
Agriculture,  Conniittee  on  Agriculture,  concerning  H.R.  2«63,  June 

10.  198G. 

"     Testimony  of  Dr.  Jack  Early,  National  Agricultural  chemicals 
Association,    before  the  Subconmlttee  on  Departroant  Operations, 
Research,    and  Foreign  Agriculture,   Comnittee  on  Agriculture,   U.S. 
House  of  Representatives,   June  10,    1987. 
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of  pwstlcldea  approved  for  ua«s  on  food.  Two  p«stlcldBS  bav« 
b%»a   th*  qub]«ct  of  stata  afforta  to  Clgbt*a  fadaral  tolacancssi 

athylene  dibroniide  (EDB)  and  daminozld*. 

In  both  inatanceB,  many  years  of  ln«ff*ctual  f*d«ral  •fforts 
precedsd  atats  action  to  tlgbteo  tha  tolacancaa  bayood  tba  lavala 
■at  by  tha  fadacal  govaEnmaiit .   In  both  Instances,  compalllng 
evidence  was  available  on  the  baais  of  which  atata  health 
authOEltlaa  concluded  that  the  clska  from  thasa  pastlcldas  ware 
great,  particularly  for  cblldran.  Finally,  there  is  good  reason 
to  believe  that  the  states  would  have  prefetrad  swift  and 
daclaiva  action  by  the  federal  gaveEnment  to  the  exercise  of 
state  authority.   Contrary  to  the  pcoponanta'  character  nation  of 
the  BDB  and  dooilnoilde  incidents  as  atanning  fEcn  a  surplus  of 
conflicting  and  overlapping  authorities  to  set  tolerances,  thftse 
events  demonstrate  the  confusion  and  danger  which  result  frcm 
the  federal  government 'a  failure  to  exercise  its  authority  to 
cavlaa  tolarancas  whan  new  data  ravaal  risk. 

A.  armtLgHB  niBHompg 

Ethylene  dibromlda  was  first  registered  for  food  uses  in 
1948.  BDB  was  used  OS  a  soil  fumlgant  to  kill  nematodes  as  well 
as  a  poat-harveat  fumlgant  for  grains  and  citrus,   in  19S6,  on 
tba  basis  of  assumptions  that  no  residues  would  ranain  on  foods, 
KDB  received  an  exemption  from  tolerance.  The  Katlonal  Cancar 
Institute  Identified  EDB  as  carcinogenic  In  1.974.  in  the  late 


..Google 


-  11  - 

savaotlai,  avldeoca  astabllalMd  that  contrary  to  axpactatlooa 
raaiduaa  of  BDB  parslst  In  food.  BPA  also  obtalnad  Information 
conficmlng  BDB's  acuta  toxicity  and  advacsa  raproductlva  effects. 
Navarthalass ,  EPA'a  1980  preliminary  daelsion  to  cancel  use  of 
BDB  waa  baited  aftac  Reagan  AdnlniatEation  officials  met  with 
rspraaentatlvea  of  the  food  Industry.'' 

In  1983  BPA  took  the  first  of  a  series  of  steps  to  limit  use 
of  BDB.  BDB's  use  as  a  soil  funlgant  was  suspended  la  Saptanbar 
of  1983."  At  the  same  time,  EPA  also  began  cancellation  of  the 
use  of  BDB  as  a  grain  and  cltnia  fumlgant,  to  baccxne  affactlva  on 
September  of  the  following  year."  In  February  of  19S4,  uses  of 
BDB  on  stored  grain  and  grain  milling  agulpmant  was  suipsaded  on 
an  emergency  besls."  Finally,  In  March  of  1984.  ZPA  announced  a 
'phase  out*  over  the  next  alx  months  of  edb  used  to  fumigate 
citrus." 

DBBplta  tbeaa  efforts  to  stop  the  domestic  usa  of  edb,  efa 
still  took  no  action  to  limit  residues  In  food. 


'■   sea  1 

'roblenis 

Plaque  tl 

le  Envlr 

onmental 

Protection 

Pesticide  Rsqlst: 

ntativis 

,  98th  Congi 

IS,  U.S. 

Roproso 

cess,  1984. 

See  46  Federal  Reqlstar  46228.  Saptambar  28,  1983. 
See  48  Federal  Raqlatar  46234,  Septambar  28,  1983. 
See  49  Fedaral  Register  4452,  February  3,  1984. 
See  49  Federal  Register  17144.  March  2,  19B4.. 
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IDStcad,  Agency  officials.  Including  foriMr  Admlaistrstor 
Ami*  Sorsucb.  convwiMd  numarous  maatings  with  oUi*r 
AdmlAlatcatlon  offlciala  and  r«pE*awitBtiv«a  of  food  pcocaaslng 
cocnpanltts  which  ar«  now  spearbaadliig  thla  pcMoiptlaa  effort  in 
tha  Congrass."  Altbough  thaaa  food  companies  ware  able  to 
persuade  sona  Adninist ration  officials  to  delay  action  on  EDB, 
they  had  lasa  noteworthy  success  in  certain  states.   HRDC 
believes  tbat  the  frustration  and  surprise  that  certain  food 
conpanies  experienced  whan  thay  reallted  that  their  Influence  la 
Maahlngton,  D.C>  did  not  necessarily  translate  Into  power  In  the 
state  capitals  fueled  the  drive  to  preosipt  the  states. 

EFA  calculated  the  dietary  riak  from  gPB  residues  In  gralna 
as  3.3  cancer  cases  per  1,000  individuals  SKposed.  This 
calculation  did  not  Include  clsk  fron  dietary  exposure  to  Bm 
raaldues  In  citrus  or  to  EDB  In  drinking  water.  Actual  residue 
testing  dona  by  some  private  and  state  laboratories  Indicated 
significant  residues  la  many  ccnnion  fooda.  States  began  to  exert 
their  authority  to  protect  citizens  from  exposure  to  BDB.  Bight 
states  required  that  baby  food  products  have  no  detectable 
ceaiduea  of  EDB."   Soma  atatea  also  established  tolerances  for 


"   8M  Problama  plaque  the  Envlroiwiental  Protection  Agency's 
Pesticide  Registration  Activities,  Houae  Comatittee  on  oovanuaent 
Operations,  U.S.  House  of  Representatives,  9Bth  Congress,  1984. 
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BDB   la  other  foods.      Finally,    In  April  1964,    EPA  astabllshad 
tolaroncas  foe  BDB  In  foods — but  tha  fcdaral  llialta  w«r«  blgbar 
than  tboaa  already  aat  by  scma  states . 

B.       DAMIHOZIIg  AMD  ODHH  0W3TMHBTRICAL   DIHETHILHroRAZIME 

Tha  Agency'a  BxpBclence  with  damlnozlda  Is  not  dissimilar  to 
tha  EDB  story.   Damlnozlda  Is  a  pastlcida  which  was  registar*d 
for  food  U9«s  In  1968.  Damlnozlda  is  primarily  uaad  on  applas, 
but  It  is  also  uaad  on  paanuta,  tooiataas,  paachas,  charrias, 
nectarinaa  and  grapes,  i^plss  treated  with  daminozide  ripan  more 
slowly  and  are  lass  likaly  to  drop  before  harvest,  are  denser  and 
store  better,  and  have  an  enhanced  color.  However,  five  separate 
studies,  including  one  conducted  by  the  National  Cancer  institute 
in  1978,  demonstrated  the  care inogsnl city  of  daminozlde  and  Its 
metabolite,  unsyimiatclcal  dimethylhydrazine  <UI»IH1 .   Toxicologi- 
cal  evidence  suggested  that  UDHH  may  be  an  even  mora  potent 
carcinogen  that  daminocide  Itself.  Hew  data  also  cevaaled  that 
the  transformation  of  daminozlde  into  udhh  Is  accelerated  by 
heating. 

On  the  basis  of  the  accumulating  evidence  of  the 
carcinogenic  potential  of  daminozlde  and  UDHH,  many  states  became 
very  concerned  about  the  danger  posed  to  Infants  and  children  who 
consume  processed  apple  products  such  as  apple  juice  and 
applesauce  at  disproportionately  high  levels  conpared  to  adults. 
Children  are  also  Itnown  to  be  even  more  vulnerable  than  adulta  to 
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carcinogenic  exposure  becaus*  of  their  Incompletely  devalopad 
ijiimme  ayatonis  and  the  greater  likelihood  that  they  will  live 
beyond  the  latency  period  aecessary  foe  the  development  of 
cancers.    Children's  more  rapid  rate  of  cell  developoiwit  may 
also  make  thetn  more  susceptible  to  cacclnogena. 

Although  the  first  study  demonstrating  a  cancer  risk  waa 
pecCoEmed  in  1973,  there  was  no  regulatory  action  on  damlnosld* 
until  eight  years  later.  In  1931  EPA  laitiated  a  series  of 
cloaed-door  meetings  with  the  sole  manufacturer  of  damlnoEide, 
Ualroyal."  ID  September  1985,  BPA  proposed  to  atop  any  furtbar 
food  uses  of  damlnozlde.   [iniroyal  Instated  that  tbe  carcino- 
genicity studies  were  flawed,  although  the  flaws  noted  were  ones 
which  would  normally  understate  the  risk.   However,  Uniroyal 
never  initiated  Its  own  carcinogenicity  teats  on  their  product. 

The  chief  public  health  officials  la  the  states  of  Haw  Tork 
and  Hasaacfausetts  wrote  to  epa  in  1905  to  register  their  concern 
about  the  risk  from  damlnozlde,  particularly  for  children.  These 
health  officials  recomnended  rostrictioa  or  cancellation  of  food 
uses  of  daminocide.'*  However,  In  January  1986,  EPA  rev«ra*d  ita 


■  *  in  accordance  with  a  settlement  obtained  with  BPA  by  HBOC  and 

the  AFL-CIO,  thia  practice  of  secret  consultations  with  pesticide 
manufacturers  has  been  discontinued. 

"  Letter  of  Dr.  Bailus  Walker,  Ccmniaaioner ,  Department  of 
Public  Health,  The  Cotimonwealth  of  Massachusetts,  to  Mr.  Steven 
Schatzow,  Director,  Office  of  Pesticide  Programs,  U.S. 
Bnvlroninental  Protection  Agency,  January  16,  1985;  Letter  of 
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position  and  contiauod  MlatlAg  u*«s  of  donlnozlda,  ponding 
furthar  atudy. 

EPA  alao  propoaad  on  April  16,  19B6  to  raduca  tha 
tolBEaace  foe  daninoslda-traatad  applaa  tram   joppn  to  zoppm. ' ' 
Hasaachuaatts  and  Haina  hava  both  takan  maaauraa  to  mlnimsa 
•xpoBuea  to  damlnoilda . * '  Inordlnata  dalaya  at  tha  fadacal 
levels  aca  Inducing  othar  atataa.  Including  Haw  lork,  to  conaldar 
ragulatory  action  to  protect  public  Health  tTom  damlnoslda." 

States  hava  never  used  their  authority  to  aet  distinct 
tolarancea  Mhaca  the  federal  govammailt  has  already  aet 
adequately  protective  limits  foe  pannlaslbla  pesticide  cealduaa 
on  foods.  State  authority  has  baen  used  judiciously  and  only 
after  protracted  dalaya  at  tha  federal  level.   State  potrar  to  sat 

David  Axelrod,  M.D.,  Cacnnlaalonar  of  Health,  State  of  Mew  York  to 
Dr.  John  Hoora,  Aaaiatant  Administrator,  Office  of  pesticide 
Programa,  U.S.  Environmental  Protection  Agency,  October  35,  1985. 

'>  Sea  51  Fadacal  Reglatar  12889,  April  16.  1986.  The  rule 
ixnplenieatlng  tha  tolerance  modlflcatloa  became  effective  on 
January  16,  19S7.  Saa  52  Federal  Raqiatar  1909,  January  16,  1967. 

■ ■  Action  Levels  for  Polaonoua  or  Deleterious  Subatancea  in 
Food,  Haas.  Admin.  Code  Tit.  105,  515.000  (1986];  State  of  Maine 
Department  of  Agclculture,  Notice  of  Agency  Rulemaking  Proposal, 
Damlnozida/UDHH:  Acceptable  Residue  Levels  in  Haat  Froceaaed 

Foods,  Hay  28,  1986. 

"   Testimony  of  xa.  Harilya  DuBola,  Chief,  Bureau  of  Peaticlda 
Management,  New  York  Department  of  Saviromnsntal  Conservation, 
before  the  Qepartmant  Oparationa,  Research  and  Foreign 
Agriculture  Subcetiinittee  of  Agriculture  Ccnnlttee,  U.S.  Houae  of 
Reprasentatlvas ,  June  10,  1987. 
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tolarancaa  taunt  b»   prcaervad  to  anabl*  statas  to  protect  thalr 
cltisanry  Nttan  th*  fodacal  govarnmcnt  cannot  or  will  not  raapond 
to  p««tleld«  prQblama. 


Tha  Houae-pasaad  PIFRA  bill  oC  October  1«,  1966  lacludad  an 
liability  axanption  for  agcicultucal  pcoducaes.  NRDC  would 
strongly  objact  to  any  attaopt  to  by-paaa  tba  comnlttaa  with 
jucladlctlon  ov«r  tba  statutaa  tbls  provision  would  amaod. 

Proponants  of  thia  amandmant  hava  fallad  to  pcovlda  any 
evldenca  that  fadaral  envlEonmental  laws  posa  an  onaroua  or 
unfair  burdan  foe  agricultural  pcoducara .   NRDC  ballavaa  that  tba 
liability  provlaion  In  the  Octobar  leth  bill,  which  was  drafted 
in  hasta  and  with  inadaquata  attantion  to  the  statutaa  it  was 
designed  to  modify,  raises  mora  quastiona  than  It  answers.   For 
axampla,  tha  proviaion  modifies  fanners'  liability  for  *coat8  of 
response  to  a  ralaaaa  of  a  paaticida  into  tha  anvlroninant,*  but 
leaves  the  crucial  phrase  'coats  of  rasponaa'  undefined.  This 
phrase  elona  may  prompt  years  of  axpansiva  and  unnecessacy 
litigation.   In  addition,  the  section  provides  that  liability 
Hill  be  transferred  fron  agricultural  producers  to  'any  other 
rasponaibla  partiaa.*  Tha  meaning  of  tbls  phrase  is  also  suly]»ct 
to  varying  interpretations,  many  of  which  will  be  vehanantly 
contested  In  courts.  Casting  confusion  over  tha  liability 
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proviilons  of  th*  major  f*d«ral  •nvlEonimntal  atatutes  may  have 
tM«n  no  liidl,vldual's  Intwitlon,  but  It  sursly  would  be  tbe 
coiu«qu«nc»  of  sucb  aa  anandmaiit .  krsc  b«ll«v«i  that  th«  bast 
resolution  to  th*  liability  coatrovacay  Is  to  drop  tha  antlra 
provision. 

iMDaflnFiaTiOH  MOOiaaawT  laroKtmiuBa  epa's  pbsticidk  prograw. 

KPA  Aaalstaat  Administrator  for  Paatlcidas  and  Toxic 
Subatancaa.  De.  John  A.  Moora.  taatifiad  bafore  thla  Subcomnlttaa 
on  April  Tth  concarnlng  tha  Inportanca  of  abolishing  ttw 
statutory  provlaiOQ  forcing  SPA  to  pay  tha  raglstrants  up  to  tba 
fair  markat  valua  of  ranaining  stocks  of  suspandnd  and  caocalled 
pestlcldos.   MRDC  b«llavas  that  tha  provision  rapresents  an 
unjuatlfiabla  drain  on  scarce  governmant  funds.   Furthaimore,  tha 
Indannlflcatlon  provision  unreasonably  impedes  tha  Agency's 
Axarclaa  of  autborlty  to  suapand  and  cancel  highly  dangerous 
pesticides . 

At  tbe  request  of  a  Sanste  Appropriations  Subcommittee,  EPA 
recently  aatimeted  the  cost  of  Indemoltles  for  seven  hlgb-rtsk 
pesticides  which  may  ba  subject  to  cancellation."  BPA  estimated 
the  cost  to  the  Agency  of  a  decision  to  suapend  and  cancel  each 

of  these  products: 


■*  Sea  Pesticide  and  Toxic  chemical  Wews,  May  20,  1987,  page  16. 
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P8STICIDB  IMDaWITY  C03T 

slachlor  $161.5  million 

bBOonyl  S  *  million 

cblordsna  S  53.2  million 

domlnozida  8  7.9  million 

dlnoseb  S  30  to  SO  million* ' 

linuron  $  35.6  million 

msthyl  brofflida  $  23  million 


»3i5.3  to  433S.2  million 

BP&'s  Offlca  of  Pastlcida  Program  annual  budgat  of  $70 
million  la  dwarfed  by  tha  total  costs  of  indwnnlficatloD  of  ]uat 
tbaae  seven  pestlcidag.  It  Is  ludicrous  to  force  EPA  to  balanca 
tbe  naad  to  protect  public  bealtb  from  a  dangerous  pasticida 
against  the  future  funding  of  tha  Agency's  pastlclda  progrMi. 
2at  tbat  Is  an  Inevitable  consequence  of  the  section  15" 
raquiranant  that  Efa  reimburse  ragistruits  for  the  value  of  tha 
pesticide  products  BP&  daaais  too  dangerous  to  be  used. 

Last  year  tha  Senate-passed  FIFRA  bill  included  a  pcovisloa 
Nbich  would  allminats  indennlflcatlon  except  whara  congress 
previously  approved  a  line-item  appropriation  for  indanatflcatlon 
of  the  specific  pesticide. 


7  use  section  136m. 
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similar  to  tha  indamalficatioii  pcoblem  is  Um  problem  poaKi 
by  FIFRA's  Riandata  ia  aaction  19"  obliging  the  Administrator  to 
accept  tot   dlspoaal,  at  govacDinent  axpoosa,  pesticidas  tba 
ragistratlon  of  Kbicb  baa  been  cancelled.  Tbase  dangeroua 
peaticldea  ace  aipBOaive  evan  to  stora  and  transport  proparly. 
Disposal  Is  a  tachnoloQical  problan  foe  many  of  these  pesticides, 
and  the  costs  can  be  stcikingly  high.  EPA  aatimatsa  that  tha 
coat  of  disposal  of  tha  herbicide  dinosab  vlll  ba  at  least  as 
great  as  the  $30-S0  million  estimate  for  ind amni flcatlon. 

Pesticide  containers  are  not  ordinarily  daalgnad  for  long- 
term  storage.   Although  SDB  was  first  suspended  for  sane  uses  In 
1983,  EDB  stocks  are  still  being  stored,  awaiting  disposal,  in 
containers  not  designed  to  withatBOd  tba  corrosive  effects  of 
this  chomlcal.  The  disposal  provision  encourages  lengthy  storage' 
of  cancelled  pesticides,  without  regard  to  the  public  health 
risks  such  storage  ntsy  pose. 

All  other  manufacturers  of  haiardous  substances  bear  tha 
reaponsibllity  of  properly  disposing  of  their  products  and 
wastaa,  regardless  of  whether  tha  product  la  registered  for  uae 
and  sale  In  this  country  oc  whether  tba  product  Is  banned.  The 
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potantlal  dangacs  from  Impropar  poatldd*  atoraga  and  dispoaal 
aca  great.  Manufacturers  are  in  the  best  position  to  prtiovtly 
and  safely  datoslfy  or  dastroy  •zceaslva  stocks  of  tha  pcoduets 
thay  mada  and  sold  at  substantial  profits. 

NSDC  suppocts  the  pcovislon  at  sactlon  819  of  H.S.  24«3 
enhancing  BFA's  authority  to  identify  whara  cancallad  or 
suspended  pestlcldea  ere  etocad  and  in  what  quantities. 
Purthermora,  BPA  should  have  the  authority  in  appropriate  casaa 
to  require  a  Dumifacturer  to  recall  extremely  dangerous  pastlcld* 
products,  just  as  recalls  have  served  to  protect  citlseos  fron 
defective  autonobllea  or  contaminated  fooda,  a  pesticide  racall 
authority  would  improve  the  likelihood  that  banned  pesticides  sra 
not  Blnply  dumped  Into  empty  lots  or  streams  or  abandoned  in 
Industrial  warebousea. 


NO  program  can  succeed  without  adequate  funding.   B.R.  2463 
will  not  provide  an  adequate  funding  base  for  the  acceleration  of 
reregistration  which  ia  the  heart  of  tha  bill.  BPA  astlaates  tha 
enormous  revenue  shortfalls  at  approximately  $50  million,  even 
before  coneiderlag  the  effect  of  the  exception  for  'small 
business  registrants*  at  section  105<J )(4) (C).    It  is 
exceedingly  difficult  to  precisely  estimate  the  extent  of  tha 
shortfall  because  BPA  Is  apparently  precluded  from  obtaining 
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aalos  data  on  postlcldoa  by  section  8  of  FIFBA,"  Without 
datallad  sales  data,  EPA  csnoot  calculate  the  cevecue  which  could 
be  obtained  from  those  pesticide  reglstraata  which  qualify  as 
•Binall- 


Purthamore ,  the  criteria  defining  small  businesses  for 
purposes  of  H.R.  2463  are  extremely  generous  to  Industry;  having 
150  or  fewer  employees  and  no  more  than  g4Q  million  in  average 
annual  gross  revenues  from  chemicals  In  the  three  years  preceding 
registration.   This  exranptlon  was  not  part  of  the  negotiated 
package  of  last  year  and  should  be  reconsidered .   it  would  lead 
to  aa  unwarranted  drain  on  resources  needed  to  accelerate 
rereglstr at  ion . 

■MHAHCB  riFRA  EHFORCCTfEKT  THROUGH  A  CITIBBW  SUIT  PROVISIOH. 

Twelve  federal  envlroninantal  laws  now  contain  provisions 
•nabling  citiiana  to  enforce  ststutory  EaquiraaientB.'*  However, 


■•   Clean  Air  Act  aiO*.    42  U.S.C.  17604;  Federal  Water  Pollution 
Control  Act,  1505,  33  U.S.C.  H1365;  Toxic  Substances  Control  Act, 
■20,  15  U.S.C.  12619;  Resource  Conservation  Control  and  Recovery 
Act,  17002.  42  U.S.C.  ■6972;  Noise  Control  Act.  >12,  42  U.S.C. 
■4911;  Safe  Drlnklnq  Water  Act.  ■1449,  42  U.S.C.  BSOO^-fl;  Marine 
Protection  Research  and  Sanctuaries  Act,  aioscgi.  33  U.S.C. 
■1415(g);  Endangered  Species  Act,  ■ll|g),  16  U.S.C.  ■lS40lg); 
Deepwater  Port  Act,  116,  33  U.S.C.  S1329[a);  Outer  continental 
Shelf  Lands  Act,  43  U.S.C.  B1349{a);  Surface  Mining  Control  and 
Reclamation  Act,  9520,  30  U.S.C.  81270;  Compcehenslve 
Environmental  Response,  Compensation,  and  Liability  Act  of  1980 
■Superfund") ,  as  amended  by  the  Superfund  Amendments  and 
•-' ■--•-.ion  Act  of  1986,  Pub.  L.  99-499,  section  206,  42 
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thar*  currantly  ifl  oo  eight  for  cltizaUB  to  sue  to  wifarca 
provisions  of  PimA  and  r«gulatlana  promulgatsd  under  tha  Act.   A 
eitlzan  suit  provision  Is  crucial  to  ansura  tliat  violatiooa  of 
the  Act  or  of  ragulatioas  do  not  contlaua  unabated. 

Soma  argue  that  cltiian  suit  proviaioos  result  In  eicaaslva 
and  unjustified  litigation,  evidence  does  not  support  tills 
clalai.  The  Bnvironmantal  Law  Institute  (BLI]  was  coanlssloned  by 
the  U.S.  BnvicaDinantal  Protection  Agency"  to  study  citlsan 
enforcaoient  actions  under  EPA-adalnlstecad  statutes.  According 
to  the  analysis  by  ELI,  cumulative  actions  under  the  Clean  Nst«E 
Act,  the  Clean  Air  Act,  Resource  Conaarvation  and  Becovery  Act, 
the  Toxic  Substances  control  Act  and  the  Safe  Drinking  Hatar  Act 
Ccom  19TS  through  March  30,  1984  totalled  349.   Of  tbase,  160 
actions  consisted  only  of  noticas.  Only  1B9  cases  Involved  tba 
filing  of  lawsuits.  The  majority  of  actions  were  brought  under 
tba  Clean  Water  Act  (236  total;  113  ootlcaB  and  123  suits  filad). 
The  seven  other  statutes  accounted  for  only  113  actions  ov«e  th* 
six  and  one-half  year  period,  with  47  notices  and  66  lawsuits 
filed. ■■  This  hardly  constitutes  a  flood  of  litigation. 


**   EPA  Contract  no.  68-01-6558,  Hnvlronmental  Law  institute. 
Citizen  Suits;  An  Analysis  of  Citizen  gnforcamsnt  Actions  Under 

EPA-Admlniatsrad  Statutes.  September  1984.       '      ' 

"   Envtroiunantal  Law  Institute,  supra,  page  III-IO. 
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OoB  major  deterrent  to  the  bringing  of  citizen  suits  Is, 
obviously,  the  expense.   Environmental  Law  Institute  reported, 
'Despite  statutory  authorization  for  recovery  ot  attotneys"  fees 
by  victorious  plaintiffs,  cltljeo  group  representatives 
repeatedly  noted  the  great  difficulty  they  had  in  paying  the  'up 
front'  costs  of  these  lawsuits. "*  bli  found  the  average 
rsport*d  litigation  cost  among  some  two  dozen  individual 
plaintiffs  bringing  citizen  suits  between  335,000  and  Sto.ooo. 
The  lowest  reported  figure  was  about  S4,0O0  and  the  highest  was 
approximately  8200,000."   Those  costs  ore  obviously  beyond  the 
meaas  of  most  individuals  and  some  national  organizations.   The 
costliness  is,  unfortunately  likely  to  deter  even  the  most 
meritorious  cases. 

Another  reason  why  the  number  of  citizen  suits  have  been 
fewer  than  anticipated  Is  the  difficulty.  In  many  instances,  of 
documenting  statutory  violations.   Statutes  establishing  broad 
authorities  but  creating  few  mandatory  duties,  like  FIFRA.  are 
unlikely  to  spacJc  numerous  citizen  suits.   One  o£  the  reasons 
suggested  for  the  fact  that  more  than  half  of  citizen  suits 
actions  were  brought  under  the  Claan  Mater  Act  is  the  ready 
availability  of  Indus  try -submitted  cooipllance  data,  which  enables 
a  potential  plaintiff  to  easily  identify  violations.  Such 

"  environmental  Law  institute,  op.  clt.,  pages  V-2S  and  26. 
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C«rt«i£  oppoBMCta  of  ciriavo  ac: 
•c«  fc«4uaB;l7  breugfct  for  trivial  Tlelatlaes.     Aaalyst*  fe^  cb* 

n  I    1 1«— III  ■!   £■««  iBstitut*  r*r*«1i  no  au^  pmhl^. 

'■oo*  of  thm  go¥anaMat  aaforcaaKit  paraoea*! 
iiit«rTlaHad  raportad  a  oaoaral  taodaDcr  for  dtlxaa 
aroupa  to  pwraua  trivial  vlolatlooa   |a  cwplaiat 
fgaqaantly  ralaad  by  induatry  apofciiwiDi    ....  ■**» 
gowmrammit  aoforeaaaBt  paraoa  intarviaawd  adnoaladgM 
that  acaM  of  tba  caaaa  lAitlatad  by  cltizan  aaforcBcs 
bad  allppad  through  tha  atata-fadacal  aofbrcaaiBt  amt, 
aod  abould  bar*  baao  tba  aiib]act  of  jmaii— Ml 
aoforcaaaot  actloo.     Moat  cltliac  suit  i 
tharafora,  vara  acknoMladgad  to  ba  altt 
which  IPA  would  hava  laltlatad  in  tba  ■ 
2)   caaaa  which  wara    'aafOECaaant  worttay' 
high  oa  BPA'a  priority  llat.*** 

Tbla  la  aot  to  say  that  cltiiaa  aulta  aca  navar  bcmght  for 

trivial  vlolatloaa,  aor  atUl  laaa  that  auch  aulta  ara  alvaya 

■arltorlOTia.     na  hava  not  ravlawad  tba  racoida  of  all  citlsan 

ault  caaaa  rilad  to  data,   but  wa  concada  that  any  catagory  of 

lltlgatloo  haa  aona  laaa  worthy  clal«w.     Howa»ar,   tha  BLI  survay 

provldaa  good  raaaen  to  concluda  that  tha  aajorlty  of  cltlawt 

aulta  brought  to  data  uodar  tha  aavlronaantal  lawa  bava 

aupplanantad  EPA'a  aaforcamaat  powar  aod  hava  focuaad  on 

Blgnlf leant  vlolatlona. 


"     Bnvlronmantal  Law  loatltuta.   aupra.  pagaa  V-9  and  V-io. 
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Oth«r  Important  findings  by  the  Envlronmontal  Law  Institute 
Includ*  the  following: 

■  Only  48*.  of  the  citizen  cases  resulted  in  the  filing  of 
lawsuits.   Nearly  half  of  the  cases  were  dropped 
because  negotiations  were  initiated." 

■  Of  the  Citizen  actions  that  rasulted  in  the  filing  of 
lawBults,  Z*\   were  settled  before  a  judicial  decision 

■  In  6%  of  citizen  suits,  the  government  intervened 
duclng  the  60-day  notice  period  and  eventually  filed 
suit,  thereby  precluding  the  citizen  suit." 

■  In  21%  of  citizen  suits,  actions  were  dropped  because 
of  a  lack  of  resources,  agency  modifications  of  the 
cegulatlons.  weak  evidence,  compliance  or  settlement. ■• 

small  aumberi  of  citizen  actions  actually  result  in 
lawsuits,  and  oeaEly  a  quarter  of  these  are  settled  prior  to 
decision.   These  findings  Indicate  that  the  burden  of  citizen 
suits  on  the  federal  courts  is  even  less  than  the  small  numbers 
of  notices  filed  might  suggest. 


Id.,  page  III-4. 
Id.,  page  III-4. 
Id. ,  page  iiz-4  t 
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KBOC  lMliav*s  tbat  citizon  suits  ara  a  valuabla  antaanceDsat 
of  scare*  gavarainant  •nfoccsRiaiit  rasourcas.     wa  ucga  tha 
Comlttae  to  considac  anandlag  H.R.   2463  to  add  such  a  provision. 

COHCLUBICai 

Strangtlianlag  ground  oatar  protactloa,  axport  control,  and 
Horkar  protactlon  provisions  Nlll  bs  discussad  today  by 
rapcasantatlvas  from  otb«r  anvlronmsntal,  coosunar  and  labor 
□rganlcatlons .   NBSC  supports  such  ImprovaniantB. 

Raauthorlzatlon  of  FintA  is  a  top  laglslatlvs  priority  for 
MRDC.  Wa  ara  awara  that  tha  procass  is  an  arduous  ona,  and  wa 
ara  camnlttad  to  a  constructiva  rola  throughout,  hbdc 
appraclataa  tha  opportunity  to  discuss  H.R.  2463  with  tha 
Conmittaa,  and  xa  will  oalcooia  all  oppoctuoitles  to  assist  In 
Impcovlng  this  Inpoctant  bill  and  ansurlng  tha  anactnaat  of  FIFSA 
raforra  laglslation. 
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■   tureen  K,  Hinkle 
ctor.  Agricultural  Policy 
tlonal  Audubon  Society 


Deborali  Hint 
■lotadMoloay  AiiocUtc 
lhti«Ml  AiMLbcn  Society 


In   1981   1 

■oved  froB  EDF  tc 

ility.       In 

J9BS    1 

signed    a 

energency 
eborah   I4inl 

exenptlc 

m    regula- 
responsi- 

Hr.  QMinn  and  aeaben  of  this  H<>C(^ttse,  ay  nwH  Is  lhur««n  bnmno 
Hinkle,  and  I  aa  the  Director  of  Agricultural  Policy  for  the  National  Audubon 
Society.  National  Audubon  has  been  actively  involved  with  FintA  since  the 
197Z  aaemtoents  were  enacted,  and  has  participated  in  the  najor  battles  aaend- 
ing  FIFRA  in  197S  and  197S.  I  represented  Audubon  under  a  special  gnnt  given 
to  the  Bivlrcnaental  Defense  Fund  to  watchdcf  the  Ikplenentatlon  of  FIFRA 
■andates  after  the  1972  amendnents  were  passed. 
AudubiMi  lAere  I  bave  continued  ttils  responsib 
negotiated  agreeaent  with  raany  parties  on  EPA'; 
tl<»is  ptOBilgated  in  1986.  Nith  ne  today  is  I 
blllty  is  bloenglneered  agricultural  products. 

The  National  Audubon  Society  welc<Bes  this  opportunity  to  testify  on  the 
proposed  aBembents  to  FIFRA,  concluding  a  series  of  hearings  and  in-depth 
investigations  spanning  the  past  six  years.  Audubon  coaaends  the  subccaaittee 
for  Its  dedication  to  this  effort  and  for  your  Interest  in  aoving  a  bill 
through  the  nany  conflicts  that  traditionally  plague  pesticides  issues  in 
congress. 

Audubon  applauds  the  efforts  of  this  subcoaalttee  to  obtain  increases  in 
appropriations  for  the  pesticide  prograas.  Despite  pesticides  reaching  the 
priority  attention  at  EPA  and  its  elevation  as  a  key  envlrottental  problem  to 
be  enphasiied,  actual  resources  continue  to  lag  behind  real  needs. 

The  National  Audubon  Society  afpreciates  the  Icng  and  difficult  process 
that  brought  forth  the  oMndaents  contained  in  K.R.  i46J.  lite  core  of  the 
negotiated  agreeaent  between  the  CoalltlMi  for  Pesticide  Refora  and  the 
National   Agricultural    Chsalcals  Assoclatloi  provides  a   solid   beginning    for 
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legislaiive  change.  A  iev  aodest  iaproveaents  to  H.R.  1463  umild  provide  More 
certainty  for  both  the  regulator  and  the  regulated,  as  well  »s  Justified  con- 
fidence by  the  ptAilic  at  large  and  savings  for  taxpayers. 

Because  of  the  tight  schedule  for  consideration  of  Changes  in  H.R.  Z46J, 
Audubon  uill  not  bring  up  a  universe  of  changes.  There  are  aany  diverse 
interests  Involved  In  pesticide  legislation,  and  ue  recognize  that  ue  are  only 
one  of  thea.  Nevertheless,  we  believe  that  the  issues  discussed  today  aust  be 
addressed  In  light  of  the  fact  that  substantive  FIFSA  laendMnts  tend  to  be  ■ 
once -in -a -decade  occurrence.  Ihese  issues  are  fees,  hearing  rights,  indea- 
nlties,  disposal,  and  ground  water,  all  of  irtiich  are  urgent,  tlnely,  and  in 
our  view,  necessary  changes.  At  the  sane,  tiae  we  believe  mlfoia  aaileting 
and  liability  waivers  are  unnecessaiy.  Lastly,  Auduben  believes  that  the 
direction  to  EPA  on  regulation  of  pesticides  derived  by  recoAinant  DIU 
technology  needs  to  be  addressed  now  or  In  the  very  near  future.  lUs  last 
section  was  written  by  Deborah  M«it  ttio  will  be  pleased  to  answer  ■ny 
questions  you  nay  have  Ml  that  section. 
FEES  AM)  RBOUtCB 

H.R.  Zidi  hopes  to  cure  regulatory  delay,  partlculaiy  in  filling  daU 
gaps,  with  reregi  St  ration  fees  to  pay  for  additional  resources  needed  to  aaet 
aandaled  deadlines. 

But,  unless  resources  are  assured,  procedural  deadlines  for  an  "asseabljr 
line"  list  for  checking  off  technical  risks  uill  produce  regulatory  failure. 
Many  real  and  substantial  risks  will  pass  unexaained  to  aeet  tight  tlae 
fraaes.  Rapid,  autoaatic  reglstratlim  clearly  does  not  protect  tbe  public, 
■nd  hurried  evaluation  of  the  aass  of  data  produced  at  such  a  cost  by  Industfy 
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deserves  consctrntlmu  mmI  fair  review.  Coapetent  review  assures  suslatned 
Hiketablllty  of  pesticides,  since  problem  can  be  identified  in  advance  wd 
iVpTt^riete  restricticns  liposed  to  prevent  "surprise"  disasters,  thereby 
protecting  the  piAllc  and  industry  alike. 

Reascnable  deadlines  are  needed  to  force  tlw  agency  to  act  aore  effi< 
ciently.  Resources  mist  b«  assured  in  advance,  however,  before  starting  the 
Clock  <n  a  set  of  specific  deadlines.  H.R.  Z4b3  places  scoe  of  the  burden  of 
reforaating  data  on  registrants,  and  iqnses  a  fee  on  new  registrants  triilch 
would  decrease  the  burden  currently  handicapping  the  operation  of  the  pesti- 
cide prograa. 

There  is  another  wy  that  wuld  provide  sufficient  resources  on  a  sus- 
taining basis.  If  congress  uere  to  aandate  an  annual  producticn  fee  large 
enough  to  gmerate  sufficient  revenues  to  cover  EPA  pesticide  progr»  costs. 
it  Mould  provide  fairness  and  equity  to  registrants  --  vhlCh  is  not  the  case 
with  fee  provisions  contained  in  H.R.  2463.  H.R.  7463  lets  old  registrants 
off  the  hook,  provides  data  co^ensation  to  original  registrants  on  the  basis 
of  aarfcet  value,  and  then  proalws  patent  t«n  extensions. 

By  chaisliv  a  f»e,  all  registrants  uould  pay  In  proportion  to  their 
revcnie-goierating  potential.  For  en^le,  1.0  percent  <ni  1.3  billion  pounds 
would  produce  $130  ailllon  per  powid  of  active  Infredient.  Or,  perbqis  a  fee 
could  be  i^>osed  according  to  amual  j^oductlra  rather  than  avens*  CMt-of- 
review.  Fees  could  be  forvarded  directly  to  the  U.S.  Treasury  eatmiwd  for 
the  pesticides  progna.  Such  a  progran  could  be  a^inittared  along  with  the 
production  reporting  prograa  under  Section  7  of  FIFRA.  Ma  urge  the  coMlttee 
to   investigate   tills  approach  for  its   fairness,   equity  and   ravcnie-producing 
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potantlal. 
mWDIGRIGWS 

H.R.   2463  tracks  H.R.   2482  in  regard  to  bearing  rights  by  ■M*er»  of  tlw 

public.  He  deeply  appreciate  the  action  of  this  subcoiaittae  in  pnvidlm  for 
any  persons  adversely  affected  by  a  final  £FA  decision  to  be  able  to  requsst  a 
hearing,  so  that  econoaic  interest  is  not  the  sole  doteialnant  of  utM  lajr 
request  a  hearing.  He  wish  to  eqihasiie  again,  for  those  liio  aay  still 
question  this  right,  that  it  is  not  an  absolute  right  to  request  a  hearing;  tt 
is  liBtted  in  that  EPA  retains  discretion  as  to  whether  or  not  to  grwit  a 
hearing,  ttf/  person  requesting  a  hearing,  except  a  registrant,  riio  do«s  hare 
an  absolute,  i.e. ,  autooatic  right  to  a  hearing,  aust  sake  a  prlaa  facia  case 
that  a  hearing  Is  necessary.  Such  a  requlreaent  Is  necessary  to  provent 
frivolous  requests.  The  party  requesting  a  hearing  ust  prove  thny  are 
adversely  affected  to  ^tain  "standing  to  sue."  EPA  mist  chooM  the  issM, 
which  Bust  be  substantial  enough  to  Justify  agency  coaMltaent  of  resource*. 
Ihe  deterrent  is  significant;  to  proceed  with  a  hearing  is  a  costly,  rosource- 
Intenslve  undertaking. 

H.R.  246J  also  requires  that  "the  person  that  requests  a  heailni  on  aa 
issue  will  have  the  burden  of  going  foiwatd  to  present  an  afflraative  case  aa 
to  that  issue."  (Sec.  302  —  aaenling  Section  6(fK3)(G))  A  i^stioa  Bay 
arise  as  to  the  nature  of  the  "affinatlve  case"  that  is  required.  In  1964 
congress  placed  on  the  registrant  the  ultiaate  burden  of  persuaaiu  to  sbow 
that  his  product  aeets  the  requireaents  of  the  law.  Ihis  hu  uphald  In  1*72 
In  LuF  '-  St'  *-''-^°  "■^-  'VP-  ^•<^-  B'  ^^^>  *'>^  ^-^  *^  ^32)  ''^  ''•^-  Circuit 
Court     stated,  "Ihe  burden  of  est^lishing  the  safety  of  a  product  requisite 
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for  coapliuice  with  the  libellni  nqlresents,  reaains  at  all  tiaes  on  the 
applicant  and  raslstrant."  A(ain  In  Bivlrownntal  Defwue  Fimd  v.  favlron- 
■ental  Protection  J^ency.  S4S  f.2d  1012  (D.C.  Clr.  1976],  the  U.S.  Circuit 
Court  of  Appeals  said,  "In  its  1964  iMndKnt  to  tbe  Act.  Congress  nde  clear 
that  the  p(l)lic  was  not  to  bear  the  risk  of  uncertainty  concerning  the  safety 
of  ■  covered  poison.  In  the  absence  of  an  equally  explicit  counteraanding 
dlrectlai  fro*  Ccngress,  ue  will  not  force  the  public  to  assiae  it." 

Ihe  court  pointed  out  that  Inforaaticn  relevant  to  safety  issues  ars  in 
the  possessicn  of  the  Manufacturer.  The  registrant  generates  all  the  data  for 
subaission  to  the  goveriMent;  the  govemaent  is  privy  to  all  the  data  --  over 
a  period  of  uny  years.  To  then  place  the  burden  of  persuasion  on  the  public 
after  a  substantial  question  of  safety  has  been  established  is  clearly  unfair. 

Therefore,  the  National  Aidubon  Society  respectfully  requests  this  sub- 
coMMittee  to  retain  23  years  of  existing  law  In  which  the  cmgress  and  the 
courts  have  stated  that  the  ultlMBte  buiden  of  proof  mst  be  bom  by  the 
registrant.  Report  language  could  aake  reference  to  the  Z3-year  old  standard 
to  uke  sure  that  Sec.  302  does  not  explicitly  shift  the  ultlute  burden  of 
proof  concerning  the  safety  of  the  pesticides. 
nPBWniBS 

Section  813  of  H.a.  2463  aaends  Section  IS  of  FIHIA  by  requiring  EPA  to 
report  to  the  relevant  congressional  ccaaittees  on  actlco  that  requires  pay- 
■ent  of  Indeanlties,  the  leascns  and  the  estiuted  cost.  After  these  facts 
are  provided,  coapanies  receive  autoaatlc  Indesnlty  payaents  out  of  the  EPA 
budget  or  tte  U.S.  Treasury.  At  the  tiae  this  language  was  added  In  the  House 
in  1986,   the  costs  of  Indeaiities  had  been  approxlaately  $20  Billion,  covering 
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two  ujoT  •ctiois,  2,4, S-T  anl  QB  suspenslcns  tbat  took  plan  In  1979  ni 
19S3.     Before  1983,  payaent  of  indemities  was  Blnor. 

He  irau  know  that  Indeviificatloo  for  dtnoseb  aay  reach  $130  ■lllloo,  and 
that  costs  of  storage  and  disposal  of  HB  are  cliabing  higher  than  the  $3-f 
■llllon  initially  eq«cted.  The  autoaatic  Ind^ity  provision  gives  eveiy 
Incentive  to  coapanies  to  continue  productioi  of  a  high  risk  pesticide,  knov 
Ing  they  ulll  be  paid  for  stocks  on  band.  Even  if  stocks  ccotalo  as  little  is 
O.S  percent  of  theii  active  ingredient,  EPA  can  be  ude  to  p^  tiiiliMiHIi  j  aai 
assuK  the  responsibility  for  storage.  Either  the  cost  of  indeani fleet ico  or 
the  cost  of  storage  and  disposal  alone  can  be  ovenhelaing. 

It  seeaed  easier  to  let  a  high  risk  pesticide  stay  on  the  HikeC,  dif 
persed  throughout  the  country,  with  bureaucratic  fingers  crossed  in  the  hofi 
that  no  probleas  would  result.  Hhen  EPA  allowed  heptachlor  to  be  used  after 
suspensi«),  its  use  in  livestock  feed  In  Aitansas  caused  iwijii  ii  to  dalir 
cow,  beef  cattle,  hogs  and  sheep  in  Arkansas  and  parts  at  Kansas,  Mlssauri 
and  OklahoM,  exceeding  $10  alllion  for  faraers  in  19SS.  The  bot«  high  risk 
coapounds  are  alloued,  and  the  longer  they  accuaulate,  the  greater  the  odds  of 
a  crisis  or  accident  in  this  type  <tf  Russian  roulette  regulatioa. 

Is  this  the  signal  congress  wishes  to  send  to  co^wnlesT  Is  this  an 
Incentive  to  develop  aore  envirawen tally  benign  pesticides?  Does  anyoaa 
really  believe  that  producing  aore  high  risk  pesticides  each  yaar  without 
regard  for  consequences  is  tite  better  option,  siaply  because  storage,  disposal 
and  payaent  of  Indealtles  is  exboibltantT 

The  National  Audubon  Society  therefore  asks  this  stActHUttee  to  strike 
Section   IS   In   the   Interests  of   encouraging   caa^Bntes   to  proAice   aafa,    less 
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risky  coapotnds,  to  reduce  stockpiling  of  troublesc 
encourage  better  planning  on  the  part  of  registrants.  If  a  product  Is  sus- 
pended ulth  no  advance  warning,  because  of  a  sudden  and  unforeseen  eaeriency, 
congress  can  enact  special  legtslatioo  as  It  did  for  tris-treated  paJaMas  In 
1976.  As  the  ad>inlst ration  testified,  it's  tlae  to  stop  this  expensive 
insurance  program  for  registrants  of  haiardous  products. 
DISPOSAL 

Hhen  a  registration  Is  cancelled,  the  registrant  can  require  EPA  to 
assuae  the  burden  of  disposal.  Under  the  indemities  provision,  the  coapany 
Is  paid  full  cost  plus  an  add-on  for  Its  suspended  pesticide,  including 
fertilizer  and  alxtures  containing  only  a  percentage  of  active  Ingredient. 
Ihese  double  costs  to  tlw  public  could  overwhel*  ERA's  regulatory  capability. 
Moreover,,  as  Rep.  Coleuji  testified  before  this  subcwaittee  on  Jtne  10th, 
the  danger  to  the  caaainlty  where  the  co^iound  is  stored  constitutes  a  high 
personal  risk  to  the  public.  Finally,  disposal  problems  certainly  do  not  help 
the  reputation  of  the  coapany  even  though  the  company  may  not  be  technically 
responsible  for  storage  deficiencies. 

The  National  Audubon  Society  urges  congress  to  require  registrants  to 
skdwlt  an  acceptable  disposal  plan  at  the  time  of  rereglstratlon.  Such  a 
requirement  trauld  encourage  develo(«ent  of  technologies  to  adequately  resolve 
disposal,  conversion  efforts  on  hazardous  siAstances  to  less  hanful  con- 
stituents, and  constniction  of  facilities  to  destroy,  store  or  convert  tlieir 
products.  Such  cradle- to-grave  management  could  also  include  retrieval  of 
products  to  recycle.  Eventually,  dlspcsable  or  convertible  products  would 
replace  current,  iqxnsible  to  dispose  products  and  reduce  the  Iteavy  burden  of 
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highly  toxic  dispoMl  probleas. 
IHIpgW  WgETMC 

He  rcaain  tiim  Id  opposition  to  ntf  constraints  placed  i^no  states  to 
regulate  pesticides  within  their  borders.  It  Is  currently  very  difficult  for 
states  to  take  action  on  pesticides,  and  any  ■dditiooal  hurdles  would  inhibit 
already  dinlnl^wd  resources  within  the  states.  States  not  only  serve  as  a 
check  on  EPA's  fallibility,  smb  states  can  act  as  a  pil>lic  conscience  Nben 
EPA  lacks  the  political  will  to  take  necessary  action.  States  can  and  slwuld 
serve  as  a  baroaeter  of  public  sentinent.  States  also  provide  a  eaiket  nlcbe 
for  specialty  aarkets  for  snail  coapantes  that  cannot  coqwte  on  a  national 
scale  with  larger  co^>anies. 

In  our  view,  the  need  for  this  provision  has  never  been  established- 
Convenience  and  a  perception  that  coiMerce  is  threatened  is  arsued,  yet 
■aiketinc  orders  currently  sustain  differences  between  federal  and  state 
specifications  for  fruits  and  vegetables.  Ihere  is  no  chaos  alleged  in  that 
sector.  S«ae  crops  are  regioial,  such  as  citrus,  and  sOK  have  regional 
variations,  e.g.,  apples  and  potatoes.  Jiist  as  aarketing  orders  vary,  so 
sliould  tolerances  acceptable  for  such  produce  be  desirable. 

tespite  existing  capability  to  set  stricter  tolerances,  there  are  oaly 
two  exaaples:  EIS  an!  Alar  (Haainotide).  HB  becaae  a  problea  only  after 
widespread  findings  of  EDB  residues  tn  aany  foods,  in  aany  states,  and  after  a 
furor  over  the  agency's  inability  to  conclude  a  chaotic  regulatory  iwlett  of 
the  registraticn.  Ihe  Alar  exMple  cane  after  EPA  allowed  a  highly  tyMstlon- 
able  registratlta  poiding  the  filling  of  data  gaps.  Several  states  dadded 
not  to  wait  for  co^letlon  of  tests.     Qirrently,  delay  rewards  tlw  registrant. 


,y  Google 


Hib  provlsicns  supported  by  the  tbuse  in  the  last  session  would  iqnse  cuiiber- 
SMe  and  onerous  procedures  for  states  to  undergo  in  order  to  set  stricter 
tolerances. 

There  is  also  no  precedent  for  a  unifotaity  provision.  Most  statutes 
expect  the  federal  govenvent  to  establish  ■ininua  standards  or  baselines 
which  states  Bay,  at  their  dlscretlm,  deternine  to  be  nore  strenuous  with 
respect  to  standards  as  well  as  enforcenent.  The  Clean  Air  Act,  the  Clean 
Water  Act,  and  the  RCKA  all  allow  states  to  be  More  strict.  States  tradition- 
ally serve  as  a  check  on  the  federal  decision  naking.  We  cannot  rely  on  the 
federal  agency  to  be  infallible.  Even  with  all  data  in,  and  fully  evaluated 
and  validated,  it  is  all  too  possible  for  EPA  to  err  or  bow  to  political 
pressuie. 

The  tecent  study  of  tolerances  by  the  National  AcBdenc  of  Sciences 
pointed  out  the  need  for  consistency  in  federal  standards,  particularly  old 
and  new  registrations,  and  raw  and  processed  food  tolerances.  Federal  toler- 
ances are  obviously  far  froa  consistent,  reliable  or  adequate. 

By  presenting  nore  difficulty  for  slates  to  protect  their  citizens, 
cmfidence  In  our  food  supply  can  only  be  underiiined.  Public  anxiety  about 
pesticide  residues  in  food  is  an  inpressive  77  percent,  as  shown  In  several 
recent  public  opinion  polls.  Thus,  It  would  seem  that  to  limit  states' 
actions  is  the  wroig  thing  to  do  at  this  tine. 

We  urge  you  to  vote  against  the  uniform  marketing  aaendments  to  be 
offered  In  siiKanittee  karic  up  on  Jtaie  18. 

gmamiwrat 

That   groirnd   water    amendnients    constituted    one    of    the    most    contentious 
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issues  to  resolve  In  the  99th  congress  was  reflected  by  an  ongoing  lack  of 
■greeaent  throu|hout  three  House  floor  votes.  The  final  mislon  restod  on  the 
premise  that  the  entire  package  was  better  than  nothing.  The  end  of  tlw 
session  signaled  the  finish  for  iriiatever  could  cross  the  line,  aod  graad 
water  becane  one  of  the  stuabling  blocks. 

As  t)K  first  attempt  to  legislate  ground  water  in  FIHIA,  it  is  an  ei- 
treaely  iiqnrtant  effort.  Reliance  on  ground  water  will  coly  incrssse.  Over 
97  percent  of  the  drinking  water  of  rural  A«erica  coaes  fron  imdergrouid 
sources.  In  addltltn,  40  percent  of  the  general  population  served  by  public 
water  supplies  used  ground  water  in  1980,  or  nearly  74  niilioo  people.  The 
growing  reliance  on  ground  water  is  reflected  by  the  fact  that  grouid  water 
withdrawals  between  19S0  and  19S0  increased  ISS  percent,  riiile  surface  water 
withdrawals  rose  only  107  percent.  Ground  water  contaainatioo  froi  pesticides 
has  now  been  dociaKnted  In  36  states. 

As  good  as  the  effort  is  that  was  put  into  Section  B14  of  H.R,  24W, 
Audubon  believes  it  falls  short  of  what  needs  to  be  done  to  protect  this 
nation's  vital  resmrce.  He  will  not  indertake  a  coaprriMosive  analysis  here, 
but  will  point  out  probleas  to  Illustrate  our  coKents. 

The  definition  of  potential  sources  of  drinking  water  should  be  the  saae 
as  underground  sources  of  drinking  water  in  the  Safe  iTlnking  Hater  Act.  H.K. 
24M  Bakes  a  distinction  between  current  and  potential  sources  by  considerlag 
tdten  the  water  is  likely  to  be  used  for  hunn  consunption.  Such  a  dlstinctloa 
appears  to  sanctim  contaainatitn  of  potential  drinking  tater  awlie*  witbont 
regard  for  huMn  safety,  without  regard  tor  future  needs,  or  idwra  states  My 
siaply  declaie  usable  ground  water  resources  as  unusable.    Ve  belle**  tliat  tft 
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the  extent  this  distinctim  betHeen  airicntly  used  and  potentiAll]'  used  uater 
sources  and  to  the  extent  it  focuses  on  coataainatlon  wlthtn  wells  rathar  thm 
within  aquifer  flcM  systeas,  it  sets  untlse  and  umrcR-kable  precedents  for 
ground  water  (mtectlon  policy.  This  distinction  also  falsely  assises  that 
tliete  is  not  an  Interconnection  of  ground  waters  with  strvaas,  rivers  or  wet- 
lands, or  that  ground  water  is  distinct  froa  nature's  i^drologlcal  clcle. 

He  would  like  to  point  out  that  tAile  only  2S  percent  of  fround  water  use 
in  the  last  few  years  has  been  overdraft,  alaost  all  of  the  overdrafts  have 
occurred  in  agricultural  areas.  Qromd  water  will  therefore  becoae  increas- 
ingly scarce  in  tliese  regions,  and  it  is  therefore  all  the  acre  l^wrtaiit  to 
ke^  it  uncontaBlnted. 

Second,  we  worry  over  the  re^iircBent  that  the  presence  of  cmtaalnatlon 
■ust  be  verified.  He  understand  the  need  for  separating  out  false  detections 
or  cootaBination  due  to  spills,  accidents  or  aisuse.  Nevertheless,  verifi- 
cation eer  se  can  consuae  a  year  or  Itnger,  a  delay  which  can  effectively 
preclude  reoedial  action  or  otiier  activities  to  reduce  contaalnatlon. 

Ihird,  notificati<m  of  a  pesticide  detected  in  ground  water  Is  required 
only  of  a  ngistrant.  Many  state  agencies,  uiiversity  centers,  water  scien- 
tists, USDA,  USGS,  etc.,  aay  detect  contaalnation  and  should  be  required  to 
notify  EPA.  The  ivquireaent  In  Sec.  3l(b)(l}  ahould  be  for  "$af  person."  not 
Just  "a  registrant."  It  is  Still  inclear  tdiat  EPA  Is  to  do  with  received 
inforaation.  "Iieteraine  further  action"  should  be  apecifled.  Despite  the 
requireaent  for  "verificaticn,"  EPA  aust  confira  and  deteiainB  the  reliability 
of  the  detection,  ccnsider  aonitorlng,  and  if  "a  reasonable  likelihood"  Is 
deterained   that  a  level   will  be  exceeded   In  different  places,    registration 
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•Mn^mts  way  be  i^»s«d.  EPk  autt  justify  each  step,  uid  thare  is  nea  for 
untentloi  at  edch  level.  Ibese  built-in  delays  do  not  Inspiiv  eoBfidence  li 
the  schoH  created  by  Sec.  814. 

Mr.  OiaitBan,  and  aeabers,  we  reserve  our  support  for  ■msutos  that  sen 
to  be  devel<9ing  cm  the  Senate  side  that  would  address  sow  of  our  chief  oa- 
cenis.  There  Is  a  great  deal  of  legislative  aoveoent  on  ground  mter  at  tk 
federal  and  the  stace  level,  and  there  is  tlae  for  ■■enrfaenti  co  growid  wt«r 
to  take  these  lelated  developuents  into  account. 
LIMlLm 

Differences  arose  in  the  99th  Ccogress  between  the  House  and  Senate  ta 
wtother  or  not  to  peialt  a  liabtltt]'  hbIvct  for  faners  for  fa—iii  i  caused  bf 
pesticide  use.  ^udiAon  objects  to  any  prwptlon  of  other  iiiivliiiiiiiial  Ian, 
and  uiges  clarification  as  to  where  liability  cliias  shnild  be  dlracted. 
"lesponsible  parties"  night  be  acceptable  if  report  language  specif  l«s  exactlr 
tdio  those  responsible  parties  will  be.  In  Kiy  case,  our  latderlying  coicen  li 
that  all  perscns  tin  use  pesticides  should  do  so' as  icsponsibly  as  possible, 
and  a  liability  uaiver  aay  not  encourage  the  kind  of  penonal  nspoRsibilitT 
that  should  acco^wny  use  of  ecotwalc  poisons.  Label  directions  are  oot 
always  clear,  and  not  easy  to  enforce.  There  is  essentially  no  substitute  for 
personal  responsibility  to  use  these  cheaicals  as  carefully  as  possible.  U 
ground  water  should  becoae  contaslnated  as  a  result  of  totally  car«ful  Imt 
legal)  use,  the  law  of  strict  liability  places  respoBsibllity  on  tlw  regis- 
trant for  probleas  that  arise  froa  foreseeable  use.  It  iniaii  to  us  that 
creating  a  federal  precedent  for  liability  Is  preasture.  N9  therefore  offiese 
the   asendsent    to  be   pnpojed    to   exoapt    faners    froa    liability    uiless    thev 
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questicns  are  resolved. 
BlOreOHOLOCIf 

H.R.  134S,  ^iddt  U  expected  to  pass  as  soon  as  FIRtA  is  enacted,  pro- 
vides patent  extensions  for  biotechnology  products  despite  tfas  lack  of  fonal 
regulation  for  pesticides  derived  by  leccabinant  IMA  technology,  or  any  refar- 
ence  to  leccablnant  IMA  technology  In  FIFRA,  Horeover,  patent  eitensloiu  aie 
to  be  provided  before  congress  addresses  the  legal  Issues  of  patents  for 
products  created  by  biotechnology. 

As  BMbers  of  this  si^o^ittee  Bay  knou,  biotechnology,  recoiAinant  WA 
technology  and  Klecular  genetics  all  refer  to  tlie  science  of  Hnipulatlng  tlw 
genetic  aaterial  of  cells  and  organisas,  and  the  products  of  those  aanipula- 
tions.  Genetic  Material  is  coaposed  of  deoxyrlbanucleic  acid,  IMA,  a  double 
stranded  helical  aolecule  found  In  all  cells.  Ihe  tnderlying  principle  of 
Molecular  genetics  is  that  DM  is  transcribed  in  the  call  into  ribonucleic 
acid,  RNA,  which  is  then  translated  into  protein.  Genes  are  se^ents  of  DMA 
tdtich  can  either  act  alone,  in  coding  for  a  qiecific  cell  product,  w  they  can 
act  in  conceit  with  other  DNA  segHsnts  as  a  aeans  of  coordinating  a  cellular 
or  organisaal  regulatory  function. 

This  is  a  new  and  ccaplex  area,  but  essentially,  unless  an  organisa's 
genetic  code  is  tnderstood  in  quite  co^tlete  detail,  it  is  i^ossible  to 
predict  what  the  effect  of  wnipilatlng  Its  UNA  hIII  be.  Ibese  amlpulattotn 
take  the  fora  of  cell  fusions,  gene  translocation,  ■icroinjectiois,  "shot- 
gunning",  and  other  recoabinant  techniques  Hhlch  Involve  the  deletion  of  DNA 
se^ents  froa  a  cell  or  organisa  as  well  as  additions  of  DNA  to  a  cell  or 
oiganisB.     Ihe   latter  could   be  an  eKchange   of .  DNA  f  roa  cells   of   the   sMe 
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species  or  It  could  be  intergeneric ,  «eanin|  there  is  DMA  exdiange  betxeea  tw 
different  species. 

Biotechnolog)'  poses  new  quest  icns  regarding  the  exchange  of  genetic 
■aterial  between  species.  Given  the  lack  of  kixmn  envimvental  coasequences 
of  releasing  such  pestlcldal  oiganlsK  in  the  envlronent,  wbetber  or  hw 
patent  protection  should  be  provided  needs  to  be  addressed. 

FIFRA  was  not  written  with  any  Intent  to  regulate  genetically  emglneered 
organisas.  When  the  statute  was  enacted  in  1947,  the  prluiy  need  was  to 
prevent  consider  fraul  at  a  tlie  when  cheaicals  uere  ccaing  into  vogue. 
Naturall)'  occurring  organisns  were  first  registered  under  FIRtA  in  the  late 
19409.  Since  then,  14  alcrobial  agents  have  been  Incorporated  into  100 
registered  products  whose  ujor  uses  are  in  agriculture,  forestrr  and  aosquito 

Regulation  of  aicrobes  that  have  natural  pestlcldal  properties  is  a 
logical  progressioi  for  inclusion  under  FIFRA.  The  Office  of  Peallcide  ?n- 
grsas  (OPP)  at  EPA  has  oversi^t  respcnsibllity  over  idiat  ate  referrod  to  as 
bioratlOTBl  pesticides.  Ihis  class  of  pesticides  coaprises  two  categories:  1} 
biocheaical  agents  such  as  {dieroBones,  growth  regulators  and  other  naturally 
occurring,  but  synthetically  Bade  blochslcal  c«pou)ds  and  2)  ■tcroblal 
agents  such  as  bacteria,  Etoigl,  viruses  and  protoioans.  The  latter  categoir 
includes  both  naturally  occurring  and  strain  iaproved  organlsas,  readeriai 
genetically  engineered  organisas  within  OET/EPA  jurisdiction. 

So  far,  the  aicn^iial  oiganisas  registered  under  FIRA  haw  not  beea 
genetically  Manipulated,  but  with  tto  rapid  advances  brought  about  by  nolec- 
ular  genetics,   it  is  expected  that  there  will   be  aany  man  biological   pesti- 
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cldes  produced  by  tbo    application  of    genetic    engineering    that    will    be    pr»-'1 
9ent«d  for  ragistratltn  under  FIFHA  in  the  next  several  years.     EPA  is  thsrt 
fore   proceeding   with    biotechnology -derived    pesticides    en    an    ad    toe    basis' 
without    cmsresslanal    direction.      Such    pieceneal    reguliCicn   essentially    nay 
not  be  in  industry's  best  interest. 

Advanced  Genetic  Sciences,  Inc.  lAGS)  of  California  Is  the  best  exasple 
of  how  uat  coafMny  sptnt  tuo  years  trying  to  get  an  experinental  use  pemii 
for  a  bacteria  tbat  could  prevent  frost  damage  on  stiawberiy  crops  and  save 
strauberry  grwers  ■llllons  of  dollars  a  year.  The  genetic  Banipulation  was 
the  deletion  of  a  single  gene  that  coded  for  an  ice -nucleating  protein.  It  is 
important  to  note  that  the  bacteria  created  by  the  Banipulation  already  ex- 
isted in  nature  but  at  low  frequency. 

In  Noveaber  19B5,  AGS  filed  its  application  for  the  first  tiae,  and  EPA 
approved  it.  A  few  Bonths  later  they  laaned  that  AGS  had  violatod  the  NIH 
guidelines  by  perfoming  tests  on  trees  on  the  roof  of  thalr  buildlog  In  order 
to  get  data  for  the  peisit  afplicaticD.  Tlws.  tba  «^rlMiital>  uae  penlC 
aifiroved  by  EPA  mbs  Illegal  and  was  revoked.  The  co^Miqr  was  fined,  but  Ip 
February,  19S7,  AIS  aaoaged  to  canvlDce  EPA  that  the  test  would  be  wfe  aul 
their  perwlt  was  reissued.     The  field  tests  began  «  ^rll  24  of  this  year. 

tlonsanto  developed  a  $650  ■illion  dollar  state  of  the  art  hlosclences 
center  to  develop  the  next  wave  of  agricultural  bi<doglcals  via  genetic 
engineering,  ibeir  first  proposed  product  uas  a  genetically  altemd  alcrofae 
that  could  kill  com  root  woihs  which  destroy  com  plants.  Ihe  Hicrobe,  P. 
fluorescens  was  altered  by  the  addition  of  a  delta  endotoxlit  flene  .fron  g^ 
thjuringimsis.     EPA  delayed  approval  of  Ngasanto's  appllcatlai  laigely  because 
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o£  the  cmtrovsrsial  diute  sumumlliis  the  MS  psnit. 
by    tiuimnclag    the    reduction    of    tlwlr    agricultunl 
division  to  a  core  group  wtil   the  retulatoiy  cllaate  ] 
Imovatlve  biotechnologlcal  pesticides. 

It  should  be  noted  that  £M  evaluated  these  applications  in  ■  polariMd 
atBOsphere.  On  the  me  hand  there  uas  extensive  Iltipitioo  hnM^ht  hf  the 
Foundation  tn  Ermoalc  Trends  to  stop  biotechnolosy,  tai  oo  the  etiwr  iMid 
there  was  significant  pressure  froa  scientists  and  industry  to  be  able  to 
field  test  their  research  proAicts.  The  Alte  House  Office  on  Science  ui 
Technology  Policy  (OSTP)  and  EM  have  both  developed  science  advisoiy  boardi 
that  have  spent  a  great  deal  of  tiw  deliberating  doflnltlcns  of  contaioMnt 
facilities,  deliberate  releases,  and  pathogens,  as  well  as  tbe  kinds  of  test 
data  that  Hist  be  siqtplied  with  an  application  for  an  eiperiaaital  usa 
perait.  However,  <^stions  of  science  nist  be  laid  out  slde-fajr-slile  iritk 
questltms  of  hou  EPA's  regulatory  efficiency  is  affecting  the  blotaclnolofr 
Industry.  Nlthout  being  able  to  anticipate  what  EM  can  do.  imkistiy  cm 
expect  to  have  a  difficult  tiae  planning  Innovative  pesticide  research.  This 
■ay  be  the  clearest  exaapte  to  date  of  trfq'  effective  and  fair  regul«tl<ai  Is  la 
the  best  interests  of  Che  regulated  industry. 

AudiiKXi  does  not  believe  that  these  issues  can  be  resolmd  only  in  tte 
scientific  arena  or  by  litigation.  Neither  alone  has  provesi  effective  la 
proeotlng  sound  public  policy.  Audubcn  believes  the  tine  has  rnfi  far 
congress  to  assert  its  voice  in  creating  this  public  pollqr,  to  provide 
directl<m  and  encouragenent  for  Imovatlve  pest  control. 

Ibuever,   to  t^onote   this  new  technology   by  providing   patent   protectlw 
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for  genetically  M^incered  pesticides  before  the  issue  of  patenting  bio- 
ensineered  onanlsns  has  been  resolved  is  surely  putting  the  cart  before  the 
borse.  Ihere  are  substantial  differences  between  bioengineered  pesticides  and 
chealcal  pesticides  iriilch  oust  be  considered  before  patent  protection  for 
biotechnology  products  is  attached  to  FlHtA  or  is  enacted  slBiltaneously  with 
H.R.  2463. 

OPP  recognlted  the  distinction  between  bioengineered  and  chcnicsl  pestl* 
cldes  and  revised  Subpart  M  in  March,  1987  to  clarify  the  data  and  inforaation 
requireaents  for  registration  of  bioengineered  pesticides.  Microbes,  being 
living  organisas,  have  the  capacity  to  reproduce  and  spread  throughout  the 
environaent.  Ihis  could  iapact  the  environnent  on  both  the  population  and 
ecosystea  levels.  On  a  population  level,  the  concern  pertains  to  the  survival 
and  growth  of  the  Introduced  organlsa,  and  its  interactions  with  indigenous 
species,  partlcultriy  regarding  predation,  habitat  specificity,  anl  coape- 
tition  for  resources,  (h  an  ecosystem  level,  there  is  concern  about  the 
changes  in  ecosysten  processes,  e.g.  nutrient  cycling,  priaary  production, 
decoapositlon  and  respiration,  as  a  result  of  the  engineered  organ! sas' 
activities  once  established.  The  first  draws  upon  extensive  experiences  with 
the  introduction  of  exotic  species  into  the  environaent,  riiile  the  second 
requires  a  systeaatic  exaaination  of  ecosystea  processes. 

Although  the  microbes  and  the  genetic  aanipulatiais  perforaed  on  thea  aay 
be  well  characterized  in  a  controlled  laboratory  envircnaent,  introducing 
genetically  altered  organisms  in  the  uncontrolled  enviroiaent  of  s  field 
deaands  nore  research  than  is  now  required.  Specific  Issues  which  need  to  be 
addressed   are   persistence    in   the   environaent,   gene    transfer   to  other   organ- 
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iima,  and  develt^Bcnt  of  tetJmltyies  to  detect  and  ■onitor  tbese  aiCTobes  «ri 
their  behavior  in  the  environaent.  It  is  iiportant  to  alao  laderstand  thi 
nature  of  the  oitaniw,  and  its  fate  in  a  natural  ecoarstw  or  «i  asricultunl 
ecosysteB,  what  responses  are  triggered,  and  the  slgnlficaice  of  these  i  hwigi  i 
for  agricultural  needs  and  tlie  way  we  produce  our  food. 

It  is  clear  that  EFA,  under  FIHtA,  has  the  luthorltir  and  is  rafulatlag 
bioengineered  organlsas.  Since  pesticides  are  specif ically  desipwd  for 
enviraiaental  release  and  iapact  the  ecosystea,  this  is  <pilte  laportuit. 
Obviously,  the  requtreaent  for  EPA  approval  of  pesticides,  in  tie  toim  of 
pesticide  registratioa  as  a  prere<^lstte  for  entry  Into  coerce,  is  a  poMr- 
ful  regulatory  tool. 
OWCLUSIOW 

Mr.  Chairaan  and  aeabers  of  this  sUbcoMlttee.  the  National  JWubdB 
Society  shares  your  hope  that  the  100th  Congress  vill  enact  PIHtA  aMendnenCs 
this  year.  H.R.  Z463  should  help  EM  to  regulate  pesticides  witli  fraater 
resources  than  they  have  had  lo  the  17  years  adnlnlsterlng  the  law.  Me 
believe  that  EM  will  be  able  to  do  a  fairer,  steadier  and  quldter  job  If 
given  resources  froa  added  fees,  and  without  Fear  of  having  to  pay  IndoMiitics 
In  case  suspension  is  required.  He  request  that  current  law  be  retained 
regarding  burden  of  proof.  We  also  urge  you  to  address  dl^cisal  probleai  at 
this  tine.  Ne  believe  ground  tMter  protection  Is  so  i^wrtant,  it  needs  to  be 
addressed  ctaprehensively  In  any  leglslatlcn  governing  it.  la  our  vleu  a 
unifon  tolerances  provision  would  dinlnish  public  confidence  In  EPA  at  ■  tlaa 
it  needs  to  be  inproved,  and  that  famer  liability  mlvers  are  |im— rum. 
Finally,  we  urge  that  patent   terns   for  UNA  products  not  be  si^Hrlly  extended 
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without  co^anloti  legislation  in  the  authoriiing  coomittee.  Ne  would 
pleised  to  uiswer  my  questions  ami  look  forward  to  wrilns  with  you 
passing  FIFkA  MoidMnts  in  the  IDOth  Congress. 

Hunk  you. 
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■ncotrra  DnBctoK 
roBLic  void  n»  mob  ud  nku 


Chalrmin  Brovn  and  aubars  oC  tha  Co^ltt**,  good  BoEnlng, 
BB  Elian  Haas,  Exacutlva  Diractor  of  Public  Voica  for  Food  an 
HaalUi  Policy,  a  non-pcotlt  conausar  raaaarcb, 
advocacy  or^anliatlon  that  norka  to  advanca  Uia  coi 
In  food,  nutrition  and  agrlcultura  pol Icyaalcliig .  «•  ara  plaaaad 
to  ba  bators  you  today  to  provida  you  vltli  our  thouqhta  on  rafoia 
of  the  Fadaral  Inaacticida,  Funglcida  and  Rodontlcld*  Act 
(FIFRA) — a  law  In  dlia  naad  of  ravialona  to  atrcngthan  public 
protaetlona  froB  rasiduaa  oC  inadaquataly  taatad  and  potantially 
dangarous  paatlcldaa. 


dlscloaaa  that  algnlflcan 
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t*d  by  coBBOnplaca  paBtlcldas  in  many  popular  tooda.  Tonatoi 
bmat,  potatooB,  orangaa,  lattuca,  applaa,  paadwa  and  pork  w 
naaad  by  the  sclsntlllc  panal  aa  Uia  ei9ht  foods  poalng  ' 
graataat  heslth  rlaXa  frcn  paatlolda  c 


Ibm  raport  found  that  90  parcant  of  all  Cunglcldaa,  t 
parcant  at  all  lierbtcidaa  and  30  parcent  of  all  inaactlcldea  uh 
caiua  or  potantially  cause  tunocs.  Tha  raport  deaa  not  avan  pair 
a  ctmplmt*  plctura  of  tha  healtb  tluaata.  Tha  adantlflc  pani 
which  wrota  the  report  did  not  conaidar  whathsr  any  of  tlia  3 
paatlcidaa  that  were  reviewad  causa  birth  dafacCa  o 


*a  ballava  tha  HAS  report  atrongly  indlcta  tha  Envlronnantal 
Protection  Agaiicy  (EPA)  for  falling  to  protact  the  public  frea 
tUBor-oausing  aubEtancaa.  It  confina  that  conau>sra  have  good 
caaaon  for  consistently  naaing  paatlclda  raaiduea  aa  tha  nunbar 


ftnd  unlaas  egcagiously  contaalnated  (ooda  ci 
illnaaa— as   in   tha   19  B  5   incidant   of   aldicarb  . 

Maad  to  Rnhanea  pa''  *hllitY  to  Protact  tha  Public  rron  Illaoal 
I  and  Paatlcidaa;  Better  a.-pHny  and  ■nfrnmnt  Umltfl 
the  Food  and  Drug  Adainlatratlon   (PEA) 
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conducts  BlnlBal  and  inadtqunta  tasting  of  paatlcld*  rvsidn^. 
keeording  to  OAO,  FM  aasplas  cspraaant  laaa  than  two-tanths  a[ 
on*  psecant  of  doaaatlc  Cood  produetlon.  And  TDK  avsn  paraits 
ths  sala  ot  Cooda  known  to  ba  contaalnatad.  Bafsif  £oad  can 
•pall  bafora  casldua  taat  outeoaaa  ara  aval  labia,  POX  has 
allowad,  tor  axa^>la,  tha  aarkatlng  of  naacly  45%  of  eontaminatad 
iavortad  produc*. 

Paatlcida  raatdua*  parwaata  tha  food  supply  as  invlaibla, 

placa  aitiply  cannot  protact  thaaaalva*  froa  hatratul  pasticidaa. 
Consusara  hava  ne  assy  way  ot  Idantitylng  which  paaCIcldaa  hava 
baan  used  on  thair  fruits  snd  vaqatablaa.  Conauaaca  cannot  aaa, 
•Hll,  or  taota  any  lingarlnq  pasticld 


■at*  troa  haratul  pastlcida  reaiduss.  FIFRA  Is  ths  rigbt  placa 
to  start — bacsusa  tha  law  can  precluda  unssta  chnaleals  froa  avar 
antarlng  tha  (oodchsin  through  daliberata  application.  Ma  nziga 
you  to  quickly  pass  FIFRA  reforaa  to  sddrass  pressing  consmar 
satsty  problSBs. 

Tha  FIFRJk  Isgislatlon  which  passed  tha  Rouas  and  Sana-ta  last 
•••slen  In  lacga  part  took  giant  strldss  forward  tovard  i^irovlng 
our  protactlon  troa  psstlcldes.   Public  Voiea  was  part  of  tha 
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coallUni  Df  anvlcoinMntal,  conauMX  ami  lalmr  orguiliatloDS  tbM,t 
iW90tlat*d  Kith  dM>lcal  Intarasts  to  Atvmlap  tba  aatptnmi** 
laqlalation.  .  lb*  l*glalBtion  eontalnad  BUiy  ■■santlal  •Inaata 
that  Hould  bav*  rvaadlad  notabla  makiwaaaa  in  tha  ourranfc 
ragulatory  ptagra>. 

WB  baliava  tfaa  can  ol  that  laqlalatleo  bad  crucial  aspacta 
tbat  ahould  fora  tfaa  foundation  toe  riFRk  rafota.  Tfaaaa  ara  tha 
coivanai^ta  of  laat  yaar'a  coaproaiaa  tfaat  wa  hcq»a  will  ba  In  tba 
PIFRA  bill  Congraaa  will  paaa: 

o  raquira  ttaa  EPX  to  davalop  an  afflciant  acbadula  for 
raglatratlon  of  paatlcldaa  with  liata  of  pclocltiaa 

o  raquira  data  to  aiqiport  raraglatratlon 

In  Ita  raragiatratlon  prograa 

o  aatabliah  aicpaditioua  KPA  ravlaw  and  ragulatory  action  on 
ragistrationa  tbat  ara  baawl  on  Invalid  or  faulty  data 

o  tncraaaa  public  accaaa  to  baaltb  and  aafaty  data  aubalt* 
tad  by  Induatcy  by  paraittlng  public  paruaal  of  audi  Infomtion 
prior  to  EPA  action  on  raglatratlon 

o  provida  inccaaaad  BFA  authority  to  cagulata  Inatt 
inqradianta  in  paaticldaa 

o  raquira  BPA  to  taJn  action  agalnat  a  paatlcida  vban  tkara 


■  aala  of  liqnrtad  fooda  whlot)  bava  paatloida 
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T*aliI<M«  that  hava  hmmn  mapandad,    fanoallad  ar  vltfadnwn  ^m 
Ikulth  rlaka 

o    pravant  oontaalnation  of  qroaiMtmtar  froa  paatlold— . 


tabla 


I  bill  which  ■•  ob)*et*d  to,  and  atlll  opyo««.  ana 
■tata  praaivtioni  It  muM  hava  allatnat-wJ  atataa' 
powar  to  aat  atrlctar  llaita  tor  paatlclda  rulduas  la  food  than 
thoaa  aat  by  EPJL.  Wa  strongly  ballavs  stata*  hava  daBOnatkatad 
an  ability  to  raaet  Bors  quickly  to  public  haalth  rlaks  txrm 
paatloldaa  than  tha  fadaral  buraaucracy.  Far  axaapla,  th*  man 
to  ban  EDB,  a  potant  carclnogan,  ma  Inltlatwi  at  tba  atata 
laval.  Though  atatas  carsly  aat  auch  llalta,  tiban  thay  aot:.  tlM 
pnbllc  banaflta.  It  ia  lapoctant  tor  tha  pnblio  wallara  that 
atataa'  righta  in  thia  sattar  not  ba  abrogatsd. 

Tha  bill  that  paaaad  tha  Houaa  of  Rapraaantativaa  oa  Ootobar 
16th  alao  includad  a  provlalon  that  anaaptad  paatlcida 
appllcatora  froa  liability  tor  claan-up  coata  ondar  all  aajor 
tadaral  anvlronaantal  lava.  Ha  ballava  that  auch  a  provlalon  ts 
inaqultabla  and  ahould  not  ba  Includad  In  FIFM  laglalatlon. 

Tha  EPA  aatlaataa  that  1  billion  pounds  of  paatlcldaa  a  yaar 
ara  uaad  In  doaaatlc  faralng — that  anounta  to  ovar  tour  pounds  ot 
paatlcldaa  tor  aach  and  avary  Asarican.  Hany  ot  tbasa  paatlcldaa 
hava  althar  baan  Inadaquataly  taatad  or  hava  actually  baan  fooad 
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to  b*  luiardoua.  finik  Eafoia  I4  ozgantly  iMwtod  to  stop  rovtiaa 
•xpoaur*  of  oonsunera,  farsers  and  fanworkers  to  unheal thful 
paatlcldaa.   Aa  iievis  Regensteln  said  in  hla  baolt,  Aaarlea  Qm 

tim  inaacta,  but  curselves.'  Wa  see  this  hearing  as  an  laportant 
•tap  to  kaap  tlia  procaaa  of  PIFBk  catOEB  Bovlng  tomrd  nltlaata 
paaaaga  of  a  banaflcial  bill  thla  aaaBtOB. 
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TUTDniiT  or 


I  ■■  Mlch«ll«  M*l«r,   Counsel  for  GovwiaHtt  AfCalxs  vltb 
th«  Mahlngton  OfClo*  of  Conrnvarnxm  Onion,*  publlahsr  of  Cuwu—r 
lUporf  BB7«Bin«.     consuBftrs  Union  «ppr*oi«t«M  tha  opportunity 
to  tmmtity  on  «  aattar  at  gravo  oonoom  to  our  organisation  ~ 
tha   1  Mail  111  ■  naad  for  a  raCora  of  tha  fadaral  ragolatory  ayat^ 
govaming  tha  uaa  of  paaticidaa.     wa  bepa  that  thaaa  Tiaarlniji 
rapraaant  a  raaolva  on  tha  part  of  this  aubooHaittaa  ^o  bov* 
affaotiva  raform  lagialatien  forward  axpaditionsly. 

ConauBara  ttnion  !■  aoutaly  awara  that  tbia  aubocHBlttaa 
and  othara  addraaaad  rZTUk  r»ton  laqialatioo  ia  tba  99tb 
Cengrass.     Tba  faliura  to  ovarcoaa  obataolas  to  final  paaaaga 
oajoa  as  a  sera  disappelntaant  to  tboaa  who  vara  intiaataly 
involvad  in  that  affert.     That  failura  baa  dalayad  tha  sffaetlva 
data  of  tha  ragulatory  rafonu  agraad  to  last  yaar,  whloh 
axacarbataa  tha  aarlouanasa  of  tba  aignifioant  rislts  and 
iragulatory  diffioultlaa  raoantly  brought  to  graatar  ligbt. 


'*Conauaara  Union  la  a  nonprofit  aaabarahip  oxgaaisatiea 
chartarad  in  1936  undar  tha  laws  of  tba  Stata  of  Maw  Yattt  to 
provida  inforaation,   aduoation  and  ooonaal  about  oonauaar  goods 
and  aarvicaa  and  tha  aanagaaant  of  family  Innnas       rimaii— i  a 
Union's  inooHa  ia  darivad  aolaly  freai  tba  aala  of  ConamM.' 
Raporta.   ita  othar  publioatlona  and  fllaa.     mmanaaa  of 
occasional  public  aarvioa  afforta  say  ba  aat,   la  part,   by 
nonraatriotiva,   noncoaaaralal  contributions,   granta  and  faaa. 
In  addition  to  raporta  on  Conauaara  Union 'a  own  produot  tasting, 
Conauaar  Raporta,   with  approxlaataly  3.5  million  paid 
olrculation,   ragularly  carrlaa  artldaa  on  haaltb,   Mradoofc 
aafaty,   aarkatplaca  aoonoalca,   and  laglalativa,   judicial,   and 
ragulatory  aotlona  which  affaot  oonaumar  valfara.     Consunars 
Union 'a  publications  carry  no  advartiaing  and  raoaiva  no 
ooamarcial  aupport. 


..Google 


-  3   - 

Tba  ■nvlroimwital/ consumer  coiaBunlty  baa  bad  tba  obanc*  to 
cooly  raflaet  on  tvo  provisions  that  were  Included  in  last 
year's  Hous*  laqislatlon  -  praamption  o£  tha  atataa'  ability  to 
■at  lower  peatlcid*  residua  levels  tban  those  aatatollshad  by  Uta 
SPA  and  the  exemption  of  farmers  from  liability  under  the  other 
federal  environmental  statutes.  He  believe  we  reflect  the  views 
of  »any  in  this  oommunlty  in  stating  our  firm  opposition  to 
incorporating  either  provision  in  ?IFRA  reform  legislation. 
Tbla  doea  not  reflect  a  change  in  position  from  last  year,  but  a 
heightened  resolve  baeed  on  the  experience  of  last  session  whan 
certain  industry  groups  pressed  forward  with  these  provisions 
despite  strong  opposition  from  the  public  Interest  comaunlty  and 
tha  clear  harm  they  pose  to  the  bipartisan  goal  of  protecting 
public  health. 

Mm   start  this  session's  FIFRA  reform  effort  without  a 
comprehensive  agreement  with  HACA  concerning  tha  scope  or 
details  of  the  FIFRA  reforms  that  are  urgently  neadad. 
Certainly  last  session's  negotiations  ironed  out  nany  of  tha 
laaues  tbat  ware  outstanding  in  isas,  whan  tha  negotiations 
started.   Our  side  honored  the  proaiaaa  made  In  the  context  of 
those  negotiations,  but  the  failure  of  the  legislative  effort 
toward  Miich  those  negotiations  were  directed  has  required  a 
reassessment  of  the  areas  In  which  minimal  FIFRA  rafoms  are 
needed.   Thla  reassessment  has  occurred  In  light  of  the  passage 
Of  precious  time  and  the  unveiling  of  new  information  regarding 
the  riska  associated  with  pesticide  use  and  the  coats  to  EFA  of 
•limlnatlng  these  cislcs. 
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InOmma,   only  r*OMitly  tha  VatloiiKl.  AoadMqr  of  »ol>oo— 
ral«as«d  «  r^mrt  on  th«  ricka  «MBoai«t*d  with  just  as  of  tha 
food  UM  pMtleldM  it  r«vl«Md.   It  aluwod  tbat  thu«  3S 
P«atiaid*B  «lotM  ooiUd  oftua«  approxlaAtaly  31fOOO  oaneara  «  y«ar 
■aong  th«  JkBarlowi  population.  Uttaou^  thm  XkS  riak 
asa*«sB*nt«  ara  baaad  on  aanmptiona  tbat  aay  evaratat*  tha 
oancar  rlaka  aaaoaiatad  with  aicposur*  to  tha  aetiva  lagradianta 
of  a«ch  individual  paatieid*  raviaMadi  tha  figuraa  praaantad 
indicata  that  tba  baaltb  riak  aasoclatad  with  paaticidaa  ara  of 
potantially  atanaring  proportiona.   Jndaad,  tha  aignificaaoa  of 
tha  NU  raport  la  that  It  ravaala  a  potantially  aubatantial 
haalth  riak  avan  though  tha  aoopa  of  tha  raport'a  riak 
aaaeBMMnt  la  axtraaaly  llaitad. 

Tha  HAS  waa  forcad  to  llMit  Itsalf  in  ita  atudy  to  an 
analyaia  of  only  aa  of  tha  S3  food  uaa  i^aaticidaa  ourrantly 
idantlflad  aa  oncogaale  or  potantially  onooganic  baoauaa 
information  vaa  not  availabla  to  parfoza  a  co^rahanaiva  riak 
aaaaaanant  of  all  S3  paatioidaa. 

Evma  vara  data  availabla  to  asaaaa  tha  riak  raiaad  by  all 
S3  of  tha  food  uaa  paaticldaa  ourrantly  idantlflad  as  oaoogania, 
that  would  only  ba  tha  tip  of  tba  ieabarg.  According  to  tba  KU 
iraport,  tba  EPA  baa  avaluatad  only  lis,  or  laaa  tbaa  half  of  tha 
paaticidaa  ourrantly  raqlatarad  for  uaa  on  food,  avan  for  tha 
llaitad  puzpoaa  of  datamining  tha  quality  or  oeaq^atanaM  of 
tha  oncoganlcity  data  naadad  to  asaaaa  tha  aafaty  of  thatr 
contlnuad  uaa.  Of  tbaaa  lis  paatioidaa,  aoat  of  which  H<ar« 
raglatarad  yaara  age  without  aodam  baaltb  taatlng,  only  31%  bad 
BUfflclant  data  to  allow  tba  aganey  to  aaka  aound  ooneluaions 


,y  Google 


■bout  oncoganlclty>   Thlrty-siit  par  cant  had  no  adaquata 
encoganicity  data  on  tlla. 

Tba  algnificajit  cancer  risk  aasociatad  with  pestlcldea 
currently  en  tha  marlcst  may  indeed  be  undaratatad  in  the  HAS 
report.   Riia  is  in  part  a  function  oC  tba  linitad  number  of 
paaticidea  aaaeaaad  in  the  report.   It  ie  also  due  to  tha  fact 
that  tba  HAS  limited  itaslf  only  to  an  aaaeaament  of  tba  riak  of 
Incraaaed  cancara,  rathar  than  other  health  problems  that  are 
also  asaociatad  with  paaticlda  exposure,  such  as  the  risk  of 
birth  defacta,  neurological  damage,  etc.   The  report  did  not 
■van  conaidar  tha  cancar  rialc  aasociated  with  the  inert 
Ingradlanta  at   the  38  pescicidaa,  nor  did  it  consider  tha  risks 
asBOciated  with  human  expoeura  to  these  28  pesticides  from 
nonfood  aourcaa,  auch  as  groundwater. 

Daapita  tha  setback  of  tha  failure  to  pass  important 
rafonu  last  session,  we  remain  optimistic  about  the  paaaaga  of 
eomprahanaive  PIPKA  reform  in  the  100th  Congresa.   Kuch  can  be 
salvaged  from  the  efforts  during  tha  99th  Congresa.   Last  year's 
rafen  package  went  a  long  way  toward  addressing  what  is  still 
tha  major  failure  of  the  federal  effort  to  regulate  peaticidea 
~  tha  sputtering  pace  at  which  EPA  is  tackling  tha  crucial  task 
of  reregistration . 

Indeed,  Conaumara  Union  believes  that  tha  centerpiece  of 
last  year's  laglslstlon  should  be  tha  core  of  this  year's 
lagislation  --  to  a:^wdl.te  the  process  under  which  EPA 
raraglstars  tha  hundreds  of  pasticidaa  that  have  never  baan 
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aubjact  to  baclo  haaltli  (utd  lafMy  t«atlng. 
alaralng  n«w  InfoEBatlon  about  tba  riaka  that  thaaa  paatleldas 
Bay  poaa,  aa  wall  aa  nav  Inforsatton  about  tha  eoata  to  xm  of 
cancalling  bl^  rlak  paatloldaa,  raqulrwa  at  laaat  two  bssio 
Improvaaanta  to  laat  aaaalon'a  rafoza  propoaal  -  a  rwialoa  of 
tha  faa  achadula  to  anaura  that  tha  conCarplaca  of  tba 
laglalatlon  la  indaad  acblavabla  within  tha  axpaditad  tiasfxaaa 
of  9  yaara  and  a  rapaal  of  tha  currant  IndaaniClcatlon  pnwlaica. 


Faw  but  tb«  Boat  oynloal  would  bava  pradlotad  in  1973  that 
15  yaara  latar  wa  would  ba  whara  wa  ara  today*  Rian,  haadrada 
of  paatlcldaa  wara  allowad  to  raaaln  on  tha  aarkat  daapit*  tha 
lack  of  Inforaatlon  about  thair  toxicologlcal  and  othar 
affacta.   Congraaa  than  racognlaad  tha  potantlal  haiazd  tbia 
posad  to  public  haalth  l>y  aatting  a  data  eartaln  by  wbieb  DA 
waa  to  collact  and  ravlaw  eeoplata  haalth  and  aafaty  InforaaUoa 
about  tha  grandfatharad  [Matiaidaa  and  to  taka  aetlcn 
aeeordingly.  Ovar  tha  yaars,  that  apaeifle  oeaq^atloB  data  nwa 
poatponad  and  avantually  abandenad  altogathar   Maw,  in  light  of 
tha  potantlal  rlaka  raoantly  aada  apparant  avan  at  tha  tip  of 
tha  leabarg,  it  la  finally  tiaa  to  eorraet  a  aituatien  that 
Congraaa  haa  lat  alida  for  too  long. 

H.S.  34«3  attaapta  to  raaolva  thia  aorry  atata  of  affaixa 
by  aatabllahlnq  a  raragiatratlon  tlaa  achadula  that,  if  all  gow 
aa  plannad.  will  raqulra  BPA  to  flnlah  Ita  raragiatratlon 
obligation  within  9  yaara  froa  tha  data  of  anaotaant. 
Onfortunataly,  that  achadula  ia  dooaad  to  failura  baeauaa  it  la 


..Google 


-  6   - 

not  ■upportad  by  sdaguat*  r«r«giatration  t»mm.  Any  rZFlU  reform 
•ffort  that  purports  to  put  tb*  fall*d  rarogiatration  pregra* 
back  on  coura*  mat  Involva  an  honaat  aaaaaaaant  at  tha  eoats 
Involvad  and  guarantaa  that  tha  Bonay  to  covar  tboaa  coata  la 
raadlly  avallabla.  Otharwiaa,  wa  ara  daallng  only  with  asoks 
and  Blrrera. 

Of  ceuraa,  aoaa  of  tha  coata  of  raraglatratton  can  ba  bom 
by  tha  agancy  through  tha  normal  ai)pr^>rlation  procaaa. 
Howavar,  if  hiatory  la  ai^  guida,  thia  aourca  of  funding  ia 
groaaly  Inadsguata.  EPA'a  racant  budgat  for  Ita  raraglatration 
aotlvitiaa  vaa  a  vara  $13.3  mlllien,  which  would  produoa  only 
$110  allilon  ovar  9  yaara.  EPA  haa  aatlaatad  that  tba  coat  of 
tha  9  year  raraglatration  effort  will  ba  9310-$330  Million, 
which  masna  that  aolo  reliance  en  the  E?A  budget  aa  a  aourca  of 
funding  would  create  a  abortfall  of  $100  to  $110  allllon. 

Tha  reregiatratlon  faaa  aat  forth  In  HH  3483  fall  to  aaka 
up  for  thla  ahortfall.  spa  haa  aatimated  that,  at  beat,  and 
without  considering  tha  gapa  created  laat  year  by  the  aaall 
bualnaaa  axaaptlon,  tha  induatry  feea  will  generate  only  $55 
million  ovar  9  yaara.  Tbm   combined  contribution  from  BFA'a 
budgat  and  tba  induatry  faaa,  then,  will  produca  only  $165 
million.   Thia  maana  that  there  will  be  no  cartain  aourca  of 
funding  for  a  full  1/4  of  the  eatimatad  coeta  of  tha  expedited 
reregistration  program.   If  the  EPA  reregiatratlon  coat 
estimatea  undaratata  the  actual  coata,  thia  abortfall  will  ba 
even  greater. 

He  beliavB  the  pestlcida  ragiatranta  for  t^lch  this 
one-tiaa  program  la  naceaaary  ahould  be  fully  raaponaibla  for 
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funding  ths  antlr*  rcraglstration  pregraa  b«yond  tbat  aaeunt 
wbleh  eiM  oui  ruBOnably  axpaot  to  bs  «v«ilabl«  in  tb*  regular 
m  bueig«t.  Hms*  raglBtnnts  lunr*  l»«Mflttad  for  y»rm,  wt  1±» 
public's  w^anso,  by  tbs  f«llur*  of  m's  r«r«gialrstian 
•ffert.  For  ymi»,   tbay  bava  b*«a  abl*  to  BMrlut  tbslr  prodnota 
lAil*  daforrlng  tha  aipanaa  of  baalth  and  aafaty  taatlng  and 
avoiding  ttaa  rigoroua  aganoy  acrutlny  tbst,  in  nany  caaaa,  traold 
lUuly  bava  raaultad  in  raglatntlen  canoallafciona  or 
raatrlotlMiB. 

&t  tbla  lata  data,  tba  only  altarnatlva  to  a  tolly  fundad 
raraglatration  progran  ia  acroaa-tba-board  eaneallatlon  of  all 
paatlcldaa  tbat  raguira  raraglatratlon.  Tbla  approach  would 
l^planant  a  baale  praalaa  of  public  baaltb  policy,  whlob  atatas 
tbat  a  potantlally  baiardeua  product  abould  not  ba  marlcatad 
wltbout  a  raaaonabla  dagraa  of  loiowladga  about  ita  potantial 
affaeta  on  hunan  baaltb  and  tba  anvironnant.   Indaad,  thla 
raaponaibla  approacb  ia  raflaetad  in  aaetien  40t(b)  of  tba  rood. 
Drug  and  Coaaatlo  Act,  wblcb  autboriiaa  tba  IPA  to  aat  a  sare 
tolaranca  for  any  paatldda  If  tbara  ia  inaufficlant  data  to 
aatabliab  a  aafa  rasidua  laval.  Nitb  raragiatration  alraady 
ovardua  by  11  yaara  txom   ita  original  targat  data  of  19S6,  tba 
failura  to  fully  fund  an  axpadltad  raragiatratlon  prograa  would 
laava  ua  llttla  cholca  but  to  advocata  for  autoaatic 
canoallatlons. 
THB  DTOBMHIMCATIOH  PROVISIOH  IK  CtJRimfr  lAW  ITOBT  BE  VXS^^J^ 

A  crucial  aapact  of  riFRA  rafon  laglalatlon  abotUd  ba  a 
rapaal  of  BPA'a  currant  obligation  to  Indaanlfy  raglatranta  for 
paatlcldaa  that  ara  auapandad  and  oaneallad.  Tbaaa  coata  oeold 
aaaily  jaopardisa  tba  ability  of  EPA  to  oarxy  out  accalaratad 
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r«r*9lBtr«tloR,  Um  o*nt*rpt*o«  oC  Fintk  rmtovm.     EPA 
indamlfloatlon  eect  •■tlaatas  for  dlnosab  alon«  ar«  batwcan  $30 
and  $S0  Million,  «bll«  thm   antlr*  p««tlclda  progrwi  budget  Cor 
IT  19B7  !■  •■tlBatad  «t  approxlmataly  $42  allllon. 
Additionally,  in  raapona*  to  ■  writtan  raqiMst  Bad*  in  Hareh, 
1987,  by  swMtor  Nillias  Proitnlr*,  B7A  hu  provldad  th« 
fallowing  Indaanifieation  eoat  astlaatas  for  6  pMitioidaai 

P— tlclda  E»tiB«fd  Cot 

alacblor  $161. 5M 

linuron  3S.6M 

bwio^l  71.  OH 

damlnoElda  7.99H 

Mthyl  bxcalda  23. tm 

chlordana  5J.IM 

Bayond  tha  financial  drain  it  poaas,  tba  Indaanl float ion 
proviaion  undaninas  tha  raraglatratlon  affort  baoauaa  It  acta 
aa  a  graat  datarrant  agalnat  EPA'a  auapanalon  of  a  haiazdoua 
paaticlda.   Iba  aicpadltad  raragiatratlon  affort  ia  daalgnad  to 
■P««d  tha  preeaaa  by  which  SPA  laama  about  and  takaa  action  to 
raMova  tha  "bad  actor"  paaticidaa  froa  tha  aarkat.  Thla  purpoaa 
will  b«  totally  thmrtad  if,  baoauaa  of  tha  Indaanlfloatlen 
raqulranant,  EPA  la  financially  atmightj&okatad  avan  In  tba 
-faca  of  alaxsing  information  ragarding  ttia  rlaks  to  public 
haalth. 

EPA  ahould  not  hava  to  prevlda  inauranca  for  ragiatranta 
agalnat  tha  rlak  that  thalr  products  will  ba  suspandad  baeauna 
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th*y  pr***nt  u  laalnwit  hasaxd.  Ho  otbar  Indiutry  ira  know  of 
can  clala  such  a  financial  stranglehold  on  Its  ragulator. 


w*  ^p<M«  any  prevision  that  would  •liHlnat*  atat* 
authority  to  aatabliab  atrlctar  llalta  on  p«stlold«  ruldua*  In 
food  than  thoM  aatabliah«d  by  SPA.  This  typ«  of  rcatrlctlon 
iapingaa  on  tha  historic  right  of  atatsa  to  protaot  tha  haalth 
and  walfara  of  thalr  cltlsana  and  undaxalnas  public  aafaty. 

Stata  authority  to  sat  lower  tolarancaa  than  EPA  has  b««i 
•xarclssd  sparingly  and  only  in  oaasa  of  axtraaa  haalth 
eoncam.   Indssdi  to  our  Imowlsdga  tha  statsa  have  aetsd  to  ••« 
thair  own  tolarancaa  in  ths  oaaa  of  only  two  paaticldss, 
athylana  dlhromlda  (EDB)  and  daainoslda.  A  look  at  Uws* 
axa^laa  undarscoras  tha  laportanca  of  retaining  stats  auttaori^ 
in  this  araa.   (Saa  Conauaar  Rsporta  articla  attatfwd) . 
Tha  Danlnozida.  and  EDB  Caaaa 

Danlnosida  is  a  plant  growth  regulator  ns«d  priasrlly  an 
applas  and  paanuts.   It  acta  ayataaioally,  wbieb  Bsans  its 
rssiduaa  cannot  ba  waahsd  off  or  raaovad  by  pssling.  Telsraness 
for  daainoaldo  wara  flrat  aBtabliahad  in  196a,   rlva  a^arata 
atudisa  oonduotad  batwsan  1973  and  1914  suggaatad  that 
daainoiida  and  its  braakdown  product,  UEKH  (unayMBStrleal 
dinathylhydraiana)  ara  aniaal  carcinogana.  OEKB  is  forvsd  i^on 
haatlng  or  procaaalng  foods  containing  dasinoiida  raslduas. 
Infants  and  childran  ara  at  tha  hi^iaat  risk  froa  dsMlnosUte 
and  nCHH  dietary  aiqpoaura  baoausa  thay  conauma  larga  guantitias 
of  appls  juics,  appla  aaoos  sad  othar  proooBs«d  foods. 
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in S*pt«ab«r,  1985,  EPA  propoaad  to  cancal  daalnoild*  tor 
vrnm  on   food  and  concludad  that  danlnosld*  abould  b*  clasBlfiad 
««  a  "probabl*  huaan  carcinogen."  Savaral  Bontha  latar,  in 
January,  1986,  E?A  racclndvd  tbia  propoaal  aftar  tha  Bcianca 
JUtvtaory  Fanal  datar«ln*d  that  tba  data  available  on  tha 
oncoganicity  of  dBainocida  wara  inadaquat*  to  p«r£or«  a  risk 
■■•«asa«nt.   EPA  ia  now  raquiring  additional  test  data  on 
daKlnoild*  and,  althougb  Uta  agancy  boa  ixpoaad  nav  uaa, 
application  and  tolaranca  liaitationa,  tba  raviaad  tolaranca 
panita  tba  uaa  of  daainoiida  on  applaa  and  otliar  producta  at 
lavala  that  bava  navar  baan  provan  aafa. 

Hattaar  than  ahifting  tha  burdan  on  tha  public  to  prov* 
that  danlnozida  la  unaafa.  In  tb*  faca  of  ita  auapactad 
care inogani city  Kaaaachuaatta  iaauad  ragulationa  to  lisit 
daninoiida  raaiduaa  in  food,  nia  Maaaachuaatta  ragulationa 
algnlflcantly  raduca  and  will  avantually  aliainata  raaiduaa  in 
haat-procaasad  applaaauoa,  appla  juica  and  baby  food. 

BDB  waa  raglatarad  for  uaa  on  food  oropa  in  1948.   In 
1975,  tha  National  Cancar  Instltuta  indicatad  that  EDB  waa  an 
aninal  carclnogan  and  a  "probabla  human  caroinogan."  In  1977, 
furttaar  atudlaa  conflzaad  that  EDB  la  oncogania.  That  yaar  EPA 
bagan  a  apacial  ranriaw  of  tb*  ris)ca  and  banafita  of  EDB. 

Finally,  In  SaiitoBbar,  19S3,  EPA  auapandad  uaa  of  EDB  aa  a 
■oil  fuaigant  after  raporta  of  groundwater  contuiinatlon  in 
California,  Florida,  Oaorgia  and  Hawaii.  At  that  tine  the 
Agency  alao  proj^aed  cancellation  of  EDB  aa  a  grain  funlgant 
effective  In  October,  19B3,  and  cancellation  of  the  citrua  uee* 
of  EDB  effective  Septaabar  1,  19B4. 
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Afc  the  tla*  o£   tha  1««3  outoallatlon  wtA  pg<yaa«d 

eBne«llaU.an  uinoiiiwaMiit,  SPA  did  not  llalt  XDB  r««ldiMS  la 
food  la  cplta  of  tbm   aganoy's  19S0  ■■tljutaM  that  ID8  •«po«ur» 
In  tha  Bvaraga  dlat  poaad  an  Incraasad  oanoar  rlaX  of  3  la 
10,000,   In  raaponaa  to  tP&'a  IntkOtioa,  aenaa  atataa  than 
aatabllabad  tbalr  own  limita  in  ordar  to  protaot  thalr 
cltliana.   Call£avnla,  Canaaotiout,  Florida,  Kalna, 
XBBsachuaatitB,  Michigan,  Maw  York,  and  Taxaa  laiiiiaail  tare 
tolarancaa  for  baby  food  produota.  Bona  atataa  alae  sat  "»*—»— 
raaldtt*  atandarda  for  giraln  produota. 

In  rabruary,  19B4,  EP&  eia»lly  auapaadad  grala  fnwlgwticw 
usas  of  ZDB  and  aatabllahad  tolaranoaa  for  grain  produota,  Mhlcti 
allowad  bighar  lavala  of  IDB  raalduaa  on  food  than  tba  tolaranca 
lavala  aat  by  mamm   atataa. 

m  taatlBony  laat  waak  baCora  tbla  aubcoiBlttaa,  tba  Stata 
of  Kav  Xot^  Indlcatad  that  It  had  aatabllahad  lowar  tolaraao* 
lavala  for  BDB  than  BP&  baoauaa  1)  tha  atata  rallad  on  diffaiMBt 
food  ooaaiaqptlen  data,  aapaolally  for  cUldraa,  2)  tha  atsta 
axawlnad  o^Alnad  hunan  aiq^oauraa  froa  air,  watar  and  food,  and 
3}  tba  atata  ooaaldarad  tha  petaatlal  for  advara*  raprodnotlya 
affaota  In  addition  to  tba  potantlal  for  oarelaogaalo  aCfaets. 

Tbara  ar«  a  nuabar  of  raaaoos  why  a  provlalon  that 
roatrlota  atata  authority  to  aat  letfar  tolaranca  lavala  than  bm 
ahould  ba  rojactadi 

rlrat,  atata  authority  baa  baaa  uaad  raapomalbly  and  only 
In  axtraaa  oaaaa  whara  tba  BPk  fallad  to  act.  ror  axaapla,  la 
tba  oaaa  If  XDB,  atata  aotion  and  Invaatlgatlon  halpad  to  foroa 
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ZPA  to  act  a£t«r  ysars  of  d*I«y.  ^Mr*  haa  b— n  no  Bhowlng  of  * 
pattam  of  atata  abusaa  to  arguo  for  a  ohang*  in  th«  prasont 
law.   Indaad,  tha  atataa  ara  aubjact  to  aany  pr«aaur«a  tbat 
would  datar  tbaa  froa  aattlng  lewar  talarancaa  axoapt  wbar* 
thara  la  a  claar  indication  of  high  riak  to  pnbllo  baalth. 

Sacond,  in  oaaaa  of  axtraaa  potantial  riak,  atataa  abouUI 
ratain  tha  authority  to  arr  on  tha  aida  of  public  aata^  whan 
tha  EPA  dacldaa  to  arr  on  tha  alda  of  tha  atatua  quo  by  ablftlag 
tha  buxdan  on  tha  public  to  preva  that  a  paatlclda  ic  unaaCa. 
Tha  Fadaral  rood.  Drug  and  Ceaaatle  Act  aanetlena  thla  type  of 
atata  daclalonvaXlng  by  authorizing  IP&  to  sat  a  saro  tolannoa 
<Aian  "a  aafa  laval  of  tha  paatlclda  .  .  .  haa  not  baan  rallably 
dataralnad."  Iha  hlatory  of  m  actlMi  in  tha  oaaa  of 
daainozida  ahowa  that  EFA  doaa  not  alwaya  uaa  thla  authority. 
Wiar*  BFA  deas  not  chooaa  to  follow  thla  oautloiu 
Congraaalonally-Banctlonad  public  policy,  tha  atataa  abculd  ba 
frae  to  battar  protaot  Ita  dtisana. 

Third,  any  uniform  tolaranca  provlalon,  howavar  orattad, 
ia  likaly  to  chill  atata  afCorta  to  protact  thair  own  cltliana 
bacauaa  of  tha  affort  and  raaourcaa  a  atata  would  hava  to  suatar 
to  axanpt  itaalf  froa  tha  fadaral  standard.  Ivan  Um  coaq^roailaa 
proviaion  ineorporatad  in  tha  Ootobar  Kth  bill  would  hava  thla 
affect.  Undar  that  proviaion,  atataa  would  hava  tha  right  to 
patltion  EPA  for  authority  to  aatabliah  a  lowar  tolaranea  on  tha 
basis  of  spaclal  clvcumstancsa.  It  would  ba  a  rara  oaaa  Indaad 
where  the  agency  would  grant  auch  a  patltion  baoaiua  that  aotlon 
would  require  the  EPA  to  ravaraa  Ita  aarllar  dataralnation  that 
the  uniCona  tolerance  laval  waa  aafa  evan  for  aubgroupa  with 
special  dietary  habits. 
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ITFia  MFCTM  LBGISIATIOH  SHOnU  HOT  TiXPEBL  WITH  TOE 
LtABtLITY  PROVISIOHa  QF  OTHER  EHVPtOHWaiTKL  AtAJIlMS 

Tb«  OctobAT  16th  bill  of  la«t  yaar  wnMpt*d  agrlealtnzml 
producer*  frooi  liability  undar  sajor  uviroinMntal  statotaa  soeb 
aa  Suparfund  and  RCSA  for  "tha  ooata  of  raaponaa  to  •  r«lM—  of 
a  paatlcida  into  tha  anvlronBant,  or  .  .  .  daaagaa  laearxad  vltt 
raapact  to  a  ralaaaa."  If*  ar*  awar*  tbat  an  Idantioal  prevision 
Bay  ba  attached  to  S.R.  24<3.  Ma  £iraly  baliava  that  it  la 
unfair  to  tla  tba  paaaaga  of  iaportant  FZntft  raferas  to  a 
proviaion  that  baa  no  ralavanca  to  riFRk. 

FiFSk  Itaaie  lapoaaa  no  liability  on  agricultural 
producara.  Tha  liability  provlalona  of  tba  luparfnnd  Imr  and 
SOU,  tha  law  govaming  tha  dlapoaal  of  hatardoua  waatas,  vara 
oarafully  eraftad  and  aubjaet  to  public  dabata  at  tha  tlva  of 
thalr  paaaaga.   Indaad,  thay  raaain  aubjaet  to  aaandaant  la  tba 
appropriata  contaxt.  It  vould  ba  bl;^y  irraapenalbl*  tor 
agricultural  producara  to  puah  forward  with  audt  a  oaBtantlooa 
laaus  in  tha  contaxt  of  a  laglalatlva  rafora  affort  that  baa 
nothing  to  do  with  llabili^.  Wa  will  atrongly  oppoaa  any  aocti 
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CHBlttM  Ml  icrlCBlnn 
D.I.  ■nu*  of  >*pr«MBUClTM 


Of  ujor  toozmta  to  -our  InAucij,  ticmivT.   Ij 

Mll*]iillcy  of  Ufa  and  •ftxcln  i(cUhalcal>  u  tb*  EFA  r 
■or*  •ipadltlDui  nra|tacr>tlen  pnatu  fttcwua  chulul 
■uwfsccunra  ira  nov  facad  vicli  Uw  Bora  itrlncaat  dau  raqulrasM 
■Dactad  IB  1SJ«  Hny  of  chaaa  unufaccuraTi  luva  alnady  ataEtad  I 
nluncaill;  cancal  oldar  cbaBlcmli  that  hava  pto-nn  affactlva  fer  ■ 
Induitrr  Tdi  tha  seat  lurt.  tha  daclalim  xb  cancal  la  sot  'baaad  ( 
Iwalch  cancama  but  for  aconaslc  taaaona.  If  appropclata  action  U 
not  takan  qulcklj  n  ara  eancarnad  chat  cbara  »lH  ba  ta>*r 
ra^latiatloDa  ef  paatleUa*  Mlalj  f«  uaa  oa  fnlta  Mtf  — j-rAj^, 
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B*  en— nil  tb*  •pnuoii  ot  OIb  bill  tar  da  neosittloa  dwr  >»*• 
glvan  ce  th*  alnsr  UH  and  alnpl  step  prsblaaa.     Ilev**ar,  «•  baltav* 
■ueh  emtiiaiMtlenM  ibuC  (d  avan  furchac.     Our  lodiulry  li  not 
laco^ndlng  chat  Wa  laaaan  tha  aaCacy  and  haalth  conalcUraclena  tar 
paitlclda  lua  on  atner  eiopa.  ohlch  tncludai  all  trulca  and 

furnlihlnt  cha  aafaat  produce  paailbla.     Ha  do  f*al  Ihac  cha 
pioducaia  of  Ihaaa  tfOpi  hava  unlqu*  Madt  and  that  Incanclvaa  ahould 
ba  provided  to  tha  nanufaccurat  and  sthK  partial  cbat  laglaui  a 

Plrat.  TUla  1.  Sw:C1m  lOS  of  U.l.  2U3  dlcaeca  Om  Adalnlitrator  ta 
aac  pilorltlai  for  cha  raraBlatraclon  of  paatlcldaa  and  In  doing  to 
te  aonaldar  tb*  paaclcld*  a  hlth  priarlty  If  it  iwuld  b*  uiad  on 

VDuld  coaa  undar  aarly  aerucln;  during  tha  tartgi  it  ration  piucaaa, 

cancal  aany  raglicraclana  of  chaaa  oldar  chealcala  chat  ala  curiancly 
mad  aolaly  on  alnsr  erift      Va  ufgo  Congm*  to  retjulra  EPA  to  eiva 

and  Tagacablaa      Ulchout  iueK  an  IneaBtlva,    ch*  Induacry  ballavaa 
dut  a  nuabar  of  paaclcldaa  vtll  ba  raaovad  tioa  tha  aarkat  and  that 
IW  taplaccHnca  will  ba  avallabla. 

Sacond     cha  bill  doaa  allcw  [ha  waivar  of  Cha  raiaslatraclon  Zaa  If 
tha  chaaleal  la  raglaCacad  aalaly  for  4  alnor  tlla       Uovavar,   liw 
valvar  of  tha  faa  la  lafc  co  tha  dlacratlon  of  cha  Ada  In  1  aerator. 

b*  autoHtlc.     Tha  Agancy  baa  acitad  In  lea  ■Follcy  ScataaanC  on 
Htnor  Dial  of  Paatlcldaa*  chat,   -It  la  In  tha  public  tntaraaC  to 
valva  tolaranca  paCltlon  faaa  for  paicldda  alnor  uaaa  that  lack 
coasarclal  faaaiblllty  Co  cha  paitlclda  Induacry*       Va  ballava  that 
tha  oalvar  et  tha  raraftiCtatlofi  fMa  weuld  ba  eaaalatanc  irlch  IM'a 
atatad  palle;. 

raaponaibla  for  •itabllahlni  naclonal  pctorlclai  and  davaloplng  daca 
far  paatlclda  alnor  uttt  la  tha  public  intaraac.     Thla  bill  veuld 
aaand  7  D.S.C.  *SO(l)(e}  by  adding  a  nav  aancanu:      -Tha  Sacracacy  in 


application  of  a  paacUlda  In  accordanca  vlth  cha  lab 
abioluu  bar  CO  llablllcy  af  tha  appllcacor,  landoima 
tha  land  tor  groundxacar  contaalnatlon.  Ua  hava  auba 
llablllcy  languaga  to  cha  eo_lctaa  and  >ill  b*  plaaa 

liability  ta  tncraaalngly  of  graat  eoncam  to  our  aaal 
thla  co_lC[aa  CO  Caka  tha  nacaaaarj  jictlon  to  halp  a 
canearna.     Iba  Aaavclatlan  aaonHy  ballavaa  cfaac  If  j 
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flflA   that  paiHd   tha   Houaa    la. 

p.rt   of  H.l. 

Cuiranc  nnu  Iw  prablblta  cba  auua    fioa 

■  tlclda  l.baUng  ox  packagi 

ng   caqulraMnCa    dlffaroRC 

iiD«  thosa  r. 

•pilr 

tha  ataua  ahould  ba 

i«qulr>d  lo  f 

«  .trlct  fadaral  suldall». 

■Aan   aattlns  Taaldua 

»l<rui»i  dl 

ff.r 

ant  tram  choH  Mt  bj  IM. 

la    tha  XPA    that 

»vl«n  th*  r 

[.d  larat?  data  and  ha.  tba 

Hi^aaaar^r   aipartl.a   f« 

Mttlnc  toUi 

a      91tbwt  Chi*  uBlfanttT 

inurcuu  CO 

»  CHld  occur. 

if*  luppori   th 

•lUllIKlM*    . 

patitlon  tha 

tha  autborltj  to  oatabllah 

<  itata  paaUcldc 

r»ldu>  lladt 

a   Itrlngant    Chan   tha  Ana  aa 

c  by  tha  fadaral 

TMl 

provialon  would  alio  raigiil 

ra  that  cba  patltlor,  ba 

.upport»d  by 

nclfic  data.     Hovovar     H  do  quaatloD  tha  affcecln 

<l*t.  tor  unlf 

onl 

cy  *lch  tha  pravlou.  Mil 

•at  u  Oaca^MT  11,   1M« 

tuny  M].r.nc 

•  It 

voU  hava  alraady  baao  aat 

buod  on  tha  »,c. 

.crlnc.n(    »C 

aty 

data   caica   la^lrad  by  tha 

aliaady  sat  thtia  Vary  itrlniant  daca  la^ulrasanta . 

Wa  alas  raquait  an  aaanhanc  to  Sacclen  J*{a)  of  FUU  to  pnUblc 
tha  atatai  fro»  danylng  a  ragl.tcatloo  iliply  bauiua  thara  la 
anochac  jxiclclda  alraady  ragtatarad  for  uie  on  tha  dBa  eray  far  tba 
•  av  paat.       Cunancly  HFIIA  prohibit,  cha  Ha  from  daByli«  a 
raglatTttlon  Blaply  bacauia  anolbar  product  la  rrallabla       Ha  bstina 
dila  prohibition  ahould  Includa  cha  acaca.  atnca  £t  la  critical  tbat 
tha  produca  Induatry  h.«  an  .iiortMant  of  paatlcldaa  av.llabla  to 


for  acc.lacaclon  of  cha  ror.gi.Cratlon  pract.i       Hovavar.  (faa 
aSTlculEural  coHunlcj  hai  COncam.  that  abould  alaa  ba  addraaaw)  and 
DnKad  leoka  foncard  to  nrklng  vlth  cba  coBltcaa  on  chOH  l^uRnt 

I  nuld  Ilka  to  tbank  you  for  thla  opportunity  to  caaclty  aid  vauld 
ba  plaaaad  Co  raipond  to  ar^  quaitton*. 
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StatcMiit  of  Um 

,   Mtloo*!  Food  Prooossors  Aasoolatlon 

B«foF«  Um 

Snbaomlttoo  on  D«p*FtaoBt  Oporattans,  loaoarob, 

and  FopolsB  tcploultnr* 

of  tho 

Hoaoo  CoBatttoo  on  Igrlanltor* 

On  ItnJ— ato  to  ttw 

Padoral  lasMtiolda,  PnagloUa,  and  lodaatlalda  iot   (FIFU) 

Juaa  IT,    1987 


Hr.  Cbalraan  and  aaabars  of  tba  Subooaalttaa,  my  naaa  Li 
Danals  J.  Phalau.   I  aa  Dlrootor  of  Laglslativa  Affairs  for  tba 
National  Food  Prooaaaora  issoolatlon  (NFPi).   I  a«  aeoOMpuiIod 
today  by  Mr.  Clauaao  Ely,  Jr.  of  Covington  ft  BurltoKi  counsal  for 
RFPA.  Ha  appraolata  tbls  opportunity  to  praaant  tastlpony  today 
oo  anandoants  to  tba  Federal  Insaotlolda,  Funslolda,  and 
Bodentlclde  Aot  (FIFRA). 

HFPA  represents  about  600  aaBbar  ooapanias  nationwide  tb&t 
paok  prooessed-prepared  fruits,  vaK«tables,  peats,  fish  and 
apaclalty  products.   Also  tnoluded  aaong  the  association's 
■eabars  are  ooapanles  tbat  provide  equlpaent,  supplies  and 
aarvloes  to  the  food  prooesalng  Industry.   MPPA  operates  tbree 
food  research  laboratorias  Mltb  over  100  aaployaaa  oonduotlng 
studies  on  food  safety,  nutrients  and  Innovative  teobnologles. 
The  association's  professional  staff  has  extanslva  exparianoa  in 
food  prooasslng  and  pesticide  residue  analysis. 

It  is  vary  Inportant  to  our  aaabara  tbat  tbay  have  an 
abundant  selaotlon  of  safe,  high  quality  raw  agricultural 
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products  for  th«  production  of  a  wido  vttriety  of  •ooooateal  ■ad 
nutritious  foods.     For  this  raaaoa,  FIPRA  and  tb«  F«d*ral  Foodi 
Drug,   and  Cosaetlo  Aot  &ra  erltloal  to  th«  food  prooasslng 
loduatry. 

HFPi  ooaasnda   last  year's  offorts  bj  this  subooaaltt**,  ao< 
the  Botire  Houso  of  RaprasoQtatlv«a,   to  aaond  FIFRA  by  paaalni 
legislation  three  tlaas.     The  bill  before  us  now,    B.R.    2«63i 
essentially  reflects  last  year's  final  atteapt  to  reaoh  « 
reasonable  ooapromlse  between  all  oonoeroed  parties. 

HFPA  supports  provlaloos  In  the  bill  to  aooelerats  tbe 
pestlolde  rereglstratlon  prooeas.      Fubllo  oonftdcac*  in  BF&i  and 
In  the  nation's  food  supply,  will  be  greatly  enbanoed  whsB  this 
process  la  ooapletad.     By  giving  priority  to  aotivs  Incradienta 
uaed  on  or  In  food,  this  goal  Hill  soon  be  realised. 

He  are  pleasad  wltb  the  proTislons   in  H.H.  2163  fop  minor 
use  pesticides.     Minor  uaa  Is  a  aisnoaer  for  this  olaaa  of 
pestloldes  slnoa  thay  are  critical  for  tbe  production  of  a 
treaendous  variety  of  fruits  and  vegetables  wbiob  our  ■•■bars 
process.     The  special  consideration  given  these  cbaaioala   in 
regard  to  reregistratlon  feea  and  prooedurea  for  oondltional 
registration,   along  Mlth  the  authorisation  of  the  Inter-Reslonal 
Project  Ho.    «  ClB-4),  will  help  enaura  their  future 
availability.      In  addition  tc  these  provisions  HFFA  Mould   like  to 
requaat  that  the  subcoBaittee  look  into  further  aotioos  to  belp 
prOBote  tbe  reaearoh  and  developaent  of  pesticides  for  minor 
uses. 
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HoH«v«r,  o«rtaln  aaandaanta  k«y  to  our  Inilustry'a  support 
for  a  bill  thia  j^tit   ara  ■iaalng,  naaalri  national  ualforalty  of 
paatlolde  raaidua  tolarauoaa  and  llaltatlon  of  liability  for 
•nTfrooBantal  danaga  froa  paatiotda  uaa. 

On  the  liability  lasua,  laoguaga  haa  baan  provldad  to  tba 
suboonalttaa  whloli  would  azaapt  applioatora,  landownara  op 
■anagars  of  land  froa  liabilitr  for  anvtronaantal  daaaga  or  tba 
ooata  of  olaan-up  attrlbutabla  to  paatloldaa  that  wr%   appliad 
aoeordlDS  to  labal  diraetlona.   HPPA  Jolna  with  tba  Daltad  Praab 
Fruit  BDd  Tagatabla  iaaoaiation  and  otbar  agploultural  groupa  in 
support  at   this  provlalon. 

Perhaps  tba  aost  orltical  isaua  for  our  aaabars,  bowavar,  Is 
national  unlforalty  of  paatloida  raaldua  tolaranoaa.  Ha  strongly 
support  Inolualon  of  thia  languaga  to  faollltata  intaratata 
aarkatlQg  of  food  and  food  produeta  aa  rafleotad  In  tha 
coaproalsa  bill  of  laat  yaar.  la  workad  out  by  Congraaaaan 
Robarts,  Stanbola,  Dlngall,  Hasaan  and  da  la  Garaa,  thia 
anandaant  would  provlda  for  a  aystaa  of  unlfora  tolaranoas  for 
pastlcldaa  raglatarad  or  raraglatarad  aftar  April  2i|,  1985,  If 
EPA  detaralnaa,  aftar  a  public  ooaaant  pariod,  tbat  tba  propoaad 
tolaraaoea  protaot  huaan  baaltb,  Inoludlng  tha  baaltb  of 
Idantiriabla  population  groups  with  spaolal  food  oonauaptlon 
patterna.   Howavar,  a  atata  vould  still  ba  abla  to  patltlon  EPA 
for  a  nore  stringent  toleraDoa  withlo  that  atata  If  aolantlflo 
data  reasonably  ralaaa  oonoarns  about  tha  affaot  of  a  paatiolda 
on  huaan  health  and  nau  data  generated  alnca  tba  uoifora 
toleranoa  took  affaot  aboua  that  tha  unlforaity  daolalon  la 
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uaaupportttbla.   EPl  would  bara  160  i*ja  la   whiob  to  rul«  on  tlw 
petltloD.  k   petition  oould  b*  daoiad  oDlr  It   tha  KPl  riods  that 
tha  unlfora  raaldua  laval  protaots  buaan  ba&ltlit  inoludloc  tha 
bealtb  of  idantlflabla  population  groupa  Hltb  apaolal  food 
oonauaptlon  pattarna.  Tha  aaaa  prooaduraa  would  apply  to  aotlon 
lavela  toe   raaiduaa  baloN  whiob  tba  PDA  will  not  taka  anforaaaant 
action  uodar  tba  Fadaral  Food,  Drug,  and  Coaaatlo  iot. 

Tba  aaandaant  also  oontaina  an  laportant  plpallaa  prevlslOB, 
whtoh  HFPA  aupporta.  Dndar  tbat  provialon,  wbara  a  atata  laauaa 
a  naw  pestlolda  raaldua  toleranca,  food  ppoduead  undar  tha  old 
toleranaa  would  raaaln  lagal  unless  tba  atata  oould  prora  that 
food  produced  undar  tba  old  tolaranoa  praaanta  an  unraasonabla 
riak  to  buaan  health.  EPA  and  tha  OSDA  would  ba*a  to  ooaaldar 
feaalbla  actions  to  HlDlMlsa  tha  tlaa  duping  wbloh  distribution 
or  existing  atooka  aaatlng  tha  old  tolaranoa  larala  would  oeour. 

Virtually  all  of  our  aaabars  groH,  prooaaa  and  aarkat  tbalr 
food  products  on  a  aultl-stata  or  national  baala.  Hultlpla 
Inooaslstant  atate  pestlolda  tolaranoa  lavala  frustrate  EPA' a 
attaapts  to  set  national  standards  and  disrupt  iataratata 
ooaaaroa.  Tba  uolforalty  aaandaent  would  a«et  our  aarkatlac 
needs  and  protaot  the  publlo  health  equally  In  all  SO  atatas. 
Even  with  this  national  unlforalty  aaandaent  the  atataa  would 
still  play  an  laportant  role  In  tha  aattlng  of  new  tolaranoaa  aod 
the  changing  of  old  ones. 

Finally,  HFPA  aupporta  tha  proTlslon  praaanted  to  this 
subooaalttae  last  week  by  Reprasantatlre  Danny  Saltta  dsaltns  with 
EPA's  eaerganoy  suspension  prooedures.   EPA'a  raoant  aotloa  in 
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suspanding  pestiolds  usas  of  dinoaab  hlghXlghtad  tba  laok  of 
aaarsaaoy  suapanaloo  baarlng  pighta  of  p«atlolda  uaara  under  tba 
currant  law.   Raprasantatlva  Saitli's  bill,  B.R.  1771.  Hould  flra 
all  partlaa  advaraaly  affeotad  by  an  wargaDoy  suapansion  tli* 
right  to  raqueat  an  axpadltad  haartng  to  moilty   an  ord«r> 
Currantly,  only  tba  obaaloal  ooMpanlaa  bava  tba  right  to  raquast 
suoh  a  haartng.   If  thay  daoida  not  to  puraua  this  coursa  of 
action,  tba  food  Industry  and  growera  bava  littla  raoouraa. 
Inolualon  of  thla  provision  In  any  PIFRft  aaoadaanta  would  anaura 
that  EPA  has  all  of  the  data  neadad  to  HVigh  rlaka  and  banaflts 
undar  tba  anarganoy  auapanalon  prooadura.  Ha  aak  that  tba 
CowBlttaa  support  this  Beaaura. 

Mr.  Cbalraan,  that  oonoludaa  ay  tastlnony.   I  will  try  to 
answer  any  questions  you  aay  bava. 
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SOCIETY  OF  AXBRICAM  PLORISTS 
PRBSKHTKD  BY 


Ry  naa*  !■  Jta  Ellison,  and  I'a  a  co*acccial  growat  Ccoa 
Scanhan.  Texas.   I  grow  foliaq*  and  potted  plants.   I  ■■  her* 
t^day  testifying  on  behalf  of  The  Society  of  Aacrican 
Floiists,  the  trade  association  which  repcascnts  ch«  antic* 
floral  industry;  gcowacs,  wholesalacst  and  tatailers. 

Thacc  is  «  basic  tension  batwavn  th«  agcicultucal  n«»d 
Cor  an  adequate  supply  of  effective  cheaicals  balanced 
against  the  need  of  society  to  have  those  chealcals  usad 
wisely  and  safely.   Congcsss  cacogniied  this  tantion  whan  tc 
provided  foe  «  cost  benefit  analysis  far  tagulatlona  In  tlM 
rirRA  statute.   Me  ucge  this  subcoaaitte*  to  heap  this  in 
aind  ducing  the  curccnt  debate  about  how  to  iapcova  FIPRA. 

There  ace  soa*  chaaical  Issues  that  can  and  should  ba 
addressed  by  aaendaants  to  PIPRA,  even  though  they  alght 
iaposa  certain  hardships  on  the  agtlcultural  coanunlty.   Tba 
floral  industry  would  not  argua  against  the  Read  for  apaodiag 
up  the  legistration  and  re-registration  proeass  for 
chaalcals.  ground  water  protection  aeasures,  and  provlaiona 
which  aaphasisa  the  naad  foe  inforaation  and  training  so  tbat 
necessary  pasticidas  aay  ba  used  sataly.   This  is  trua  'avan 
though  these  proposals  will  probably  aake  chealcala  nera 
expensive  for  the  faraer.   Indeed,  in  the  case  of  se-callad 
ainor  usa  cheaicals,  soae  of  the  FIFRA  proposals  under 
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1.:  .man   will  probably  elinlnaC*  the  avatlablliCy  of 
certain  attantial  chaalcals  altogcthac. 

Navartheless,  tha  floral  induacry  wants  a  safa  and  clean 
environment  as  auch  as  anyone.   Ouc  Industry  is  willing  to 
suffer  adverse  consaquencea  If  by  doing  so,  wa  can  adequately 
protect  against  soac  dan^ac  to  health  or  enviri 


It  is  because  of  ouc  support  Coc  caasonable  contcola 
over  pesticides  that  we  stayed  out  of  negotiating  tassiona  on 
FirRA  last  yaac.   In  ocdec  to  stcaaalina  tha  praceas,  wa  were 
willing  to  forego  the  oppoctunlty  to  use  riFRA  to  accoapliah 
soae  of  ouc  goals.   Ma  felt  that  lacgac  agrtcultucal  groups 
could  reprasant  agricultural  interests.   However,  in  tha 
final  stages  of  the  PirRA  debata  laat  year,  thara  were  >oaa 
extraneous  issues  which  ware  added  that  did  not  address  any 
probleas  which  were  not  adequately  addressed  elsewhere. 
These  issues  also  could  cause  Che  grower  unacceptable 
hardships  at  a  tlaa  whan  growers  are  already  struggling  to 


Horeover,  because  these  extraneous  issues  were  added  at 
the  last  Minute,  they  did  not  receive  a  thorough  evaluation 
during  laat  years  proceaa  of  coaproais*.   Specifically,  we 
are  referring  to  the  provision  to  add  explicit  language  to 
FIFRA  Mandating  tha  AdBlnlstcator  of  the  Envlconaental 
protection  Agency  (EPA)  to  proaulgata  worker  protection 
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=  -!i!iird*.   Th«  l«nquagt  docs  not  glv«  BPA  *ny  additional 
powers,  but  the  aasndKsnt  sats  up  a  lonq  tara  pcoblaa  toe 
Agiicultuca  which  this  conaicta*  should  do  avaTythinf  in  its 
powar  to  avoid. 

Section  BIS  of  H.R.  2461  would  dliact  the  BPA 
Adainiitrator  to  pcoaulgate  cegulationa  that  caqulra  the 
pcotection  of  any  eaployees  who  «lx,  load  and  apply 
pasticidas  whether  oc  not  they  are  agricultural  eaployees. 
In  addition,  tegulatione  eust  be  proaulgatod  to  protect  ell 
agricultural  eaployeee  who  work  in  paetieide-treatod  area*. 

He  agree  that  EPA  should  proaulgate  regulatione  that 
protect  sgrtculttarsl  workers,  as  well  as  any  other  workara 
who  work  around  pestlcldea.   However,  it  has  been  well 
settled,  since  197S,  (Organised  Higrants  In  Coaaunity  Aetloa, 
Inc.  V.  Brannan)  that  SPA  alrsady  has  regulatory  authority  to 
protect  Cera  workers,  indeed,  IPA  first  promlfated  worker 
protection  standards  In  1974  MO  C.F.K.  Part  170).   For  the 
last  three  years  BPA  has  bsen  actively  working  en  an 
expansion  of  that  regulation. 

Tou  are  probably  asking  yourself  why  agricultural  groupa 
are  objecting  to  section  815  of  H.R.  2463,  it   It  doesn't  give 
BPA  any  additional  authority.  Proponents  of  the  aaandaent 
will  tell  you  that  they  want  the  language  becauae  BPA  haa 
been  unwilling  or  unable  to  proaulgate  stricter  aora 
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-:  issing  Standards  since  the  1974  regulation.   it  would 
seen  reasonable  to  add  specific  legislative  language, 
directing  EPA  to  update  old  regulations. 

However,  there  is  nore  to  the  story  than  that,   tn 
April,  L984,  EPA  proposed  a  rule  that  would  strengthen  worker 
protection  st«ndardi  by  aandatlng  protective  clothing  for 
workers  who  worked  In  and  around  pesticides.   The  regulations 
also  specified  that  workers  could  not  re-enter  areas  that  had 
been  treated  with  pesticides  foe  a  generic  spcciClc  ta-entcy 
Interval.   There  were  aany  pcobleps  with  generic  cegulatlons 
which  applied  to  all  crops.  In  all  sections  of  the  country, 
and  all  pesticides  regardless  of  application  Bethods. 
Pesticide  usage  is  very  different  Ctam   crop  to  crop,  and  it 
is  espacially  different  between  indoor  and  outdoor  growing 
operations. 

For  instance.  In  the  floral  Industry,  the  r«-«ntcy 
intervals  would  have  Eequirad  growers  to  prevent  traiksts  tzom 
entering  an  entire  greenhouse  for  days  after  it  had  been 
treated.   CoBaarclal  grsanhousss  cover  acres,  and  contain 
■any  different  types  of  crops.   The  eheaical  treataents  are 
at  diverse  aa  the  crops,  and  ace  applied  according  to 
different  schedules.   Moreover,  hand  labor  operations  in  the 
floral  business  are  constant  and  essential.   Many  of  the 
regulations  would  have  resulted  In  a  loss  of  entire  crops. 
For  example,  cut  flowers  growers,  who  mist  harvest  every 
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-.-.  4  houcs,  would  havB  bean  faced  with  th«  coaplec*  loss  of 
their  crops  for  the  nuaber  of  days  that  they  were  pcttvcnted 
froB  harvastlng.   Because  hatvcstlng  ancoufaqes  new  growth, 
the  yield  of  the  crops  would  also  have  been  dialnishad  foe  a 

nuch  Longec  period. 

In  other  industries,  workers  theKsalves  coaplained 
because  they  would  lose  aoney  if  they  couldn't  get  in  to 
harvest  a  crop  at  Its  optlBua  tlaa.   For  instance,  cucuabar 
pickers  ^at  paid  a  preaiua  based  on  tha  sisa  of  the 
vegetable,   if  thay  had  to  wait  two  or  thcea  days  to  pick, 
they  wouldn't  be  able  to  find  the  optiaua  sice. 

Obviouslyi  tha  proposed  regulation  needed  soaa  track. 
EPA  decided  to  pull  all  interested  parties  togathvr  to 
re-writa  the  regulation  theaselves  in  a  so-called  'nagotiatad 
rulsaaking.'  A  group  of  twenty-five  "nagotiators*  was 
iapanelad,  about  equally  divided  between  repracontstivas  of 
ta'ra-workars  unions,  stats  lapresentatlvas,  grawar/us«r 
representatives,  and  BPA  and  U8DA.  These  negotiators  agcaod 
to  negotiate  In  good  faith  to  work  out  tha  practical  nooda 
and  solutions  which  are  particularly  iapectant  in  a 
regulation  aa  coaplax  as  this  one.  The  final  regulation  waa 
to  have  been  the  product  of  a  consensus  between  tbe  Major 
groups  affected  by  the  regulation. 

As  with  any  project  of  this  type,  it  was  anticipated 
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-r.iL    ;oBpcoMii*i  would  b«  ■*(]•.   I  can  *ssuc*  you  that 
eoapToaisaa  vac*  aada  which.  Ilka  all  coBpcoala**,  were  vary 
hard  on  all  concarnad.   Howavac,  whan  tha  pcojact  waa  naarlng 
Tonpltttion,  tha  union  capracantativaa  walkad  out,  isaulng  a 
press  celeaaa  that  aald  aasantially,  that  thay  did  not  want 
to  coapcoMlia.   Tha  slapla  fact  of  tha  aattat  ia,  that  if 
thay  had  not  walked  out  of  tha  procaaa,  thaaa  cagulationa 
could  have  baan  finallsad  aeca  than  a  yaac  aqo. 

Adding  axplieit  fatHwotkac  pcotactlon  languaqa  to  FirRA 
would  focca  EPA  to  pioBulgata  cagulatiena  within  a  eactain 
tlaa,  whathac  or  not  tha  pcoblaaa  hava  baan  caaolvad.   Undar 
thaaa  ciccuaatancai,  bacauaa  of  tha  tiaa  ceoatiaint.  KPA  la 
liable  to  ptoaulgat*  aoHathlnq  that  will  eauaa  aarioua 
pcactlcal  pcoblaaa.   On  tha  other  hand,  thay  could  proaulgata 
Boaathlng  that  realty  doaan't  do  auch  of  anything,  juat  to 
stay  within  the  tiae  conitrainta. 

Tha  explicit  famtorkar  protection  language,  however,  ia 
only  part  of  the  problea.  Similar  preblaBS  will  ba  cause  the 
fcowec  coaaunlty  by  section  812  of  HX  2463,  which  provides 
for  a  ayataa  of  dual  regulation  of  agricultucal  faraworkera 
by  OSHA.  These  aaendaents  provlda  a  situation  that  ia 
directly  contrary  to  section  4(b)(1)  of  tha  OSHA  statute 
which  guards  against  duplicative  regulation  by  allowing  OSHA 
to  regulate  workers  only  to  the  extent  that  other  regulatory 
agancles  have  not.  The  rirxA  bill  provides  osha  with 


..Google 


::n.uL[*nt   regulatory  auChoctty.    It  doas   ttiia   by  ccaating   a 
Ivglalativa   ticcion   that   EPA  haa   not  axacclaad   ita   own 
cagulatory  authority  at   tha   aaaa   tiac   th«   lagiatation   qivaa 
EPA  explicit   authority  and  daaanda   that   It   ragulata   vithin  a 
■pecifiad  aaount  at  tlaa. 

H.K.    3463  alao  contains   languaga  that  would  allow   "any 
pacaon   to   raquaat   Judicial   ravlaw  oC  any   ragulatlen    in 
circuit   court.*      Thla   languag*  would  allow  anyona   to   by-p«sa 
diatElct  court   cavi«w  aa  wait   aa   tha   'aggriavad  parson" 
atanding   faqulr«a«nta   contained   in  tha  Adainiatcatlv* 
Procadufea  Act.      It   tha  axplicit  workat  protactton  lanfuag* 
curtantly  in   tha  bill   anda  up  bain?  proacriptiva  languofVt   aa 
was   first  proposed   last  y«ar,   anyona  can  90  into  circuit 
court  and   raquaat  tha   Jud^a   to  diiact   BPA  to  axpand   its 
regulation.      This  would  ba   tha   case  even   tboufh  IPA  had.    In 
Its  axpart   }ud9*ant,    rajactad   regulating  in  «  particular   area 
under   the   current  propoaal  working   its  way  through  the 
burasucracy. 

Ha   (ear   that  theae  aaandaanta   to   FIFIA — sactlons   611, 
613  and  815  of  H.R.    3463  provide  aany  opportunities   to   force 
severe   regulation  of   the  agricultural   use  of   pesticides, 
while  by-pasaing  the  current   coat  banefita  analyals  which  is 
requited.      These  aaendaenta  will  allow  unions   to   refuse   to  90 
back   to   EPA  to  try  and  work   through   the  difficulties  o£   the 
current  proposals.      IPA  «nd  the   growec/usec   coa«unity  are 
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'  chls  propoBal  a  viable  c 


ructhecaore,  pcoponants  of  atrin^vnt  ra^ulation,  basad 
on  wocse  case  scanaciaa,  would  hava  th«  opportunity  to  dasand 
that  Conqteas   aaend  thta  naw  aspliclt  lagislativa  authority 
every  ciae  riTRA  coaaa  up  foe  Eaauthocisation.   Thay  could 
hava  language  added  to  thla  aaction  by  aaandinf  any 
caconciliatlon  bill.  ••  thay  hava  dona  with  inaucanca 
banefita  in  tha  paat.  Mith  tha  pcoacciptlva  language  thay 
aia  hoping  to  achiov*  in  tht  lagitlatlan,  thay  can  BaEch 
eight  into  circuit  court  and  daaand  that  the  judicial  branch 
dlract  EPA  to  go  fucthat.   And  thay  could  daaand  that  OfOA 
pta*ulgata  a  lacond  layer  of  ragulatlon  to  covac  araas  lAich 
CPA  daaas  inappcopclata. 

Tha  naad  to  pcoaulgata  ragulatiooa  undac  tha  auaplcas  of 
CPA,  with  its  uniqua  technical  axpaitiaa  la  anwrant.   rifRA 
providaa  that  CPA  auat  take  into  account  a  nuaboc  of  factor* 
when  promulgating  regulations.   The  danger  of  by-pasalng  this 
process  was  painfully  apparent  to  the  agEieultucal  eenunlty 
during  regulatory  negotiations  on  this  issue.   Soae  of  the 
proviaiona  discussed  included  annual  physical  exealnatlons. 
paid  for  by  tha  eaployer,  and  regular  blood  tests  for  all 
tara  workers  to  test  for  cbollnesterase  inhibition — also  paid 
for  by  the  eaployer.  These  teats  are  of  lialtad  value,  are 
not  always  available  all  over  the  country,  and  they  can  prove 
to  be  very  expensive  In  tha  aggregate.   The  faraer  was  to  be 


..Google 


-jL-  iibl*  for  preventing  any  tcatpass  into  ■  traatcd  area. 
Th*  Carsct  was  to  provide  and  maintain  pcotactlv*  clothing 
and  b«  legally  liable  for  deliberate  diaobadience  ot   the 
cegulationi  by  the  workers.   The  Koat  extreae  propoaal 
brought  up  during  ths  regulatory  negotiation  was  the 
prescription  application  of  pesticidec.    Under  thic 
propoaal,  pesticidea  could  only  be  applied  by  goveinHent 
applicators  after  a  county  agent  or  other  govecmMnt  official 
had  inspected,  deterainad  the  use  of  a  pesticide  was 
warranted,  and  then  prescclbed  the  application. 

The  explicit  legislative  directives  to  BPA  to  rogulat* 
farawotkers,  coupled  with  easiac  judicial  review  atandarda 
and  directions  to  OSHA  to  take  up  where  EPA  stops,  aaka  B.a. 
2463  unacceptable  to  the  floral  Industry.   N«  are  caluetantly 
forced  to  oppose  enactaant  of  anything  aora  than  a  slapla 
reauthorisatlon  of  riPltA  this  Congress.   This  it  uafertunate. 
because  we  would  like  to  see  PIPRA  laproved,  if  that  can  be 
■cceaplishad  by  a  responsible  atteapt  at  fixing  only  what  la 
truly  wrong  with  PIPRA. 

•fe  would  like  to  support  this  coaaittae's  attaapta  to 
addiasa  pcoblaas  and  dangers  undei  the  current  PIPRA. 
Bowevec,  that  la  difficult  to  do  when  it  has  the  potential  of 
being  so  haraful  to  agriculture. 

The  floral  industry  is  coaaitted  to  enhanced  safety 
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10. 
i^3:iii[ds  and  tcalnin^  toe  thoa*  who  aust  woek  around 
choaicots.   Reacabot  pl««M,  that  ovaEwholain^ly,  the  Cacaec 
and  his  faaily  aaabara  aca  alao  out  In  tha  fialda.  and  in  tha 
qreanhouaea  avaryday.  Alaoat  without  fail,  injucad  workais 
hava  bean  axpoaad  to  paaticldea  not  bacauao  tha  currant 
cequlatlona  vara  toe  lax,  but  bacaOsa  tbay  did  not  handla  tha 
pcstlcida  pcopatty.   This  can  only  b*  addcaasad  by  enhancad 
ttatniOf.  Tha  aoat  stiln^ant  Eagulatlona  cannot  ptoteet  an 
applleatoc  oc  workac  if  tha  tafulationa  ara  not  tellewad 
bacauea  of  lack  of  ttalning  oc  lack  of  uadaratandtng  of  tha 
naad  for  eaia. 

Ouc  induatry  cacogniaaa  a  baaic  naad  foe  lapcovad 
adueatlon  in  paatieida  aafaty.  Ma  hava  alcaady  eontractad  to 
pcoduea  a  aatiaa  of  graanbouea  paatieida  aafaty  vidaoa  to 
aaat  that  naad.  Ha  ara  eoaaittad  to  ptovtdlnf  sata  weiking 
anviromwot  foe  our  aaptoyaaa  and  eotsalvas. 

Tha  ragulatioaa  which  wa  helpad  to  faahlon  ara  euirantty 
votklnf  thair  way  through  BFA  and  will  ba  tcanaalttad  to  you 
shortly.   I  would  utga  you  to  look  at  tham  closaly.   I  a« 
aura  thay  will  ba  controvaraial  but  you  will  find  tha 
agricultural  coaaunity  is  raady  to  try  and  work  out  tboaa 
problaaa  so  that  tagulations  can  ba  proaulgatad  triiicb  will  ba 
safe  but  practical.  You  can  halp  us  gat  tha  raasonabla 
ragulatlona  for  which  wa  hava  worked  by  not  aaandlng  PIFRA  in 
this  area.  ItA  ia  tha  proper  ferua  in  which  to  daval^ 
-   -e-  protection  ragulatlona  and  wa  would  urge  all 
Intaraatad  parties  to  work  with  EPA  In  good  faith  to  gat  thaa 
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on  laauaa  auch  aa  oradlt.  coMaodity,  trada  aa4 
BaoBua*   or   thia.    HCIE   aaaoclataa    Itaolf  with   othai 

a'  poBltlona  on  tha  wlda  rangi  of  laauaa  ti 
PIPRA  araandaanta  of  1986.  Thaaa  froupa  ll 
Prult   and   Tagatabla   Aaaoolatlon,    the   Soeli 

rlata.    tha   national    Food  Procaaaera   laaocli 

oclatlon  of   Huraaryaan,    and   othara. 
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HoMvar,    IICll  ••••  aitnlfiaHt   potaatlal   far  Mjor  fJoM 
>r-r»l«f  d   Dr«e«a»Bt«   InoludM  1>  BK  l«b3.      »««•»■■  of   MAI' ■ 

itlon  ■■   B  *Bjar   volo*   for   tha  agrloaltunl.  iBaustry  on  t*rm 

■  orkT   M..lth   .nd    3»f.tir.     S.e.     BH 

Our   rirat   and  aoat   obvious  conoarn  itltk  HI  2«tS  ■• 
introducad   la    9ae.    BIS.    tka  workar   kealtk  aad  aafaty  froTlalon. 
MCiE   hopaa   that   tka  Cbalraan  altl   study  tba  !■«»•  carafvlly 
lUBi   Idantloal    lanBuaia   «■•   ineladad   In  tka  -tVtk  C«B(r«aa' 

I   Klthout    Input   fro«  a  Mda   ranBa  of   produoar  Iroupa. 

HCAB,    tecatbar   witb  tka   Unltad   rraak  Fruit  Bad  Tacatabla 
iclation,    tba   KvraaryaaB  and   tka   rtorlsta,    wrota  tka  Ca— tttaa 
In   Hay  1986    protoatiaB  tkla  iaslusloa  vlthaut   tka  kaaaflt   of 

rlDSa  bafora   tka  Coaaittaa.       I    kava   attaokad  a  eopy  af  th« 
lattar  to  this   taatlMoay.       Many  of   tka  ^uaatloBa   It   raiaoa  kra 
1   valid. 

DavaleptnB  rafulatlona   Mblok  protoot   farwwrkara  witbowk 
placing  undua   aeonoalo  and  oparatloBal   burdena  mpoa  (rowara   la   a 

indoualy  eoaplloatad   prooasa.       L«t  aa  stata  uBaqulTOOBlly 
that   NCAB  baa   aloaya   baan  a  atronC  aupportar  oT  adaauata 

ictlon  for    raramorkara   frota  tka   boaltb  baaarda  of  paatioldaa. 
Hooavar,    tba   propar   vahlela   tbrougb  Mbiob  to  aoblava  auoh 
(■ctlcma    for   faraiiorkars;    ahatbar  by  law  In  FIFRA  or   by 
inlatratlva   flat    at    tfl,    dasarvaa   sorntlny  by  tba  Subooaalttaa 
aolld.    practical   raaaena. 

Aftar 


lan  thla   SubcoHMlttaa  oonatdarad  FtFRl   in  19B6,    faraworkar 

intatlvaa   had   Juat   -ttalkad  out-    of  tba  IP*  MflS-BB   Morkar 

lion   Raiulatery  Hasotlatlon  Project   (RHP)    and  It   «aa 

-   Hhathar   tba   afaney  would  aiova   foriiard  on  ravlalon  of  tba 

IS  Part    170    raBulatlona.       For   thla    raaaen,    aoaa   thought 

la    naadad   to   dlract   IPl  to  act   on  workar  paatlelda 

:l«n   ragulatlona. 
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HCAI  has  aatanal 
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particlpatad  In  acaB< 
raaultad  In  tba  < 
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I  or  t 
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awntha  of  nacotiatlOB) 
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alao  luintalnad   that    I 


■ajor    paatlelda    axpoat 

For   aaaapla,    EPA 

'paatlelda  axpoauraa* 
what  Maa  a  'hasardoua 
ordar  to  craft  aDy  | 
aoraroaabld  rafulatli 
problaa  first  had  to  bb  I 
I   typea   of   psstti 


tha   BPi   RI 

■    paat    tb: 


a|rl cultural 
idalB. 
I    ballavi 


<ut   tha  prooai 


industry  nacettatli 
particlpatad  in  all 
lat  agaacy  and  Indul 
laa  cbBBgad 
d  Ilka  to  abara  ■«■ 
a    alth  t 


il.  seoBoralci 
t  aeopa  of  tl 
intlfladi    m 


during  tha   sickt 
iBg  Part   170 

Mly.      He«av«r,    srovara 
coBBittad  to  st«ppad-uv 
I   tha  data  on  paatloida 
lasary  to  piapolBt    tha 

could   not  daClna 
la  fait  that,    ia 

r  Justifiabla   and 


fatalltit 

Induatry  dldB' t    elalM  - 
brokan*.      Sathar,    ■•   fait    that 
brokan   it   will    ba   difficult. 
Hay   to   ri>  it   and.    soMtlMsa.    ■! 
riaad   it    at   all. 

RariaotlBg  thla,  HCIB  comm 
MOV*  carafully,  panding  Mora  rai 
•sposura  probla*.  Ha  also  indil 
would  com*  through  tha  raraglatr 
by-paaticlda,    crop-by-crop  baaii 


I-  t   fli   ifhat    Ian-  t 
1'  t    tall   bow  aonotbiag   la 
llhood,    to   ngura   out    anr 
I   dona,    whsthar   yau'  va 

urgsd  tba  aganoy  to 
la   axtant   of  tha 
■tad   that    tha   surast   protaetlon 
itlon  proosaa   on  a  pastlelda- 
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il«oe(nlslDB.    howavar.    tha   tl*«lr  naad  for   rakaonabl* 
ravlalona   to  tba   ourraat    Part   ITO   atandards   HCM  ppopoaad  a 
nwabar  of   Intarla  ataps   BPl   oould   taka   pandlnl  aueh 
raraliatrattona. 

HCkB   andoraad   a  24-hour   raantry  Intarval   for   loiiotty  I 
chaaleala   aacapt    for    tboaa   alraady  poaaaaalnd   Isnlar   raantry 
Intarvala.       R*   racoMaandad   that   warninta    and    brllana   Inatrnetloi 
ba    poatad  at   •   oantral   location,    and   laclud*   othar   laforraatlon 
•gch  as   tha   addraaa   and   talaphona   nuabar   of  looal   aBarSanoy 
racllitlaa.       Bo   acraad  that    paatlclda    handlara   oho  had  tha 
Craataat   axpoaura   ahould   waar  approprlata  protactlva   clothlnc. 
•  Dd   that    trainlnd  ahould   ba   glvan  to  any  Individgal   aiBlng, 
loadlDI  or   applylag   paatleldaa. 


Induatry' 
raculatlona   ba 

Mr.    CbalrMi 


Boncarna   oar*  two-fold.      First   «••   that 
■  abla   for  both  Iroaer  and  farmorker.      Saeobd,    ■• 
ionoernad  about   tba  liability  potantlal.       Frankly, 

tha   Iroaar  liability  potantial    la  tha   aaeobd,    and 
iBportdBt    raaaon,    that   avan  tanoral  atatutary 
iraetlvaa   auch   aa    ara   anbodiad  by  Sao.    815   in  MR  M63  ara 
-oblautlo   and   111-adviaad  at   thia    tiaa. 

ia   ara   concarnad  that   craatinC  a  statutory  fadaral 
irMttorkar    paatlclda   pretaotlen  pro(ra«  opana   tha  door   to  crowar 
lability  aa    ■   raault   of  dalibarat*  aorfcar  non-eoaplianea, 
irtloularly   ahould   «   prlvata   ritht    of   aotlon   ba   addad  to  FIFKd. 
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aHBrdlnd  appropriata 


I   of   tha   Hsrkar    I 


alth  and  safsty 


..Google 


Th*   arfacta   at   •  prlvat*   rl| 

llluatratad  In  tha  brlaf  btatory 
Jltrlcultural  Borkar  Protactlon  it 
atandarda.  BOtor  vahiela  aafaty, 
notirieatlon  of  aorkinB  eoaditloi 
protactlona.  H3Pi' a  prlvata  rlgl 
brlnB  lult  aSainat  aaployara  aael 
and  paraita  workara  to  raeovar  up  ti 
■■i)lovap--fer    any   violation    of    tl 


tl£llJlU 
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I  Jury  awarda  In  < 
Allaaad  violations  usual 
'klni  conditiona,  torn  aeraans  on 
>rlda  ■■■  auad  for  failura  to  i 
■kar  aarnad  by  tha  piaoa  rata, 
an  hourly  rata.  Only  In  rata 
t  to  ait  loan  Kith  the  (rovar  t 
.or  to  fillnC  lanaulta   In  fadaral 
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ira  ara  at  laast  thirty  spaolfle 
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vata   ritbt   of   action   provlalon  1 
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>f   action  ara   alraady  elaarly 
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HCIE 
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la  aue 
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tbla  iBBtuM.    If  parBltC««  to 
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aaaond  foruB  Tor  advoeataa   of 
ty  aad  koaltk  rafalatiOM  to 


r  ballava   that   Saottoa  m  akoold  bo   allalaBtad 


Thank  you  al 
laaiat  tha  Conaai' 
(111   ba   happy  to 


■Cti  oowMBda   yaw  for  ooMi««plM  th*  a«tt«r 
riFKl.      tbaro   aro  Maay  Inportaat   and 
B  ao.       KOKOvar,    RCil  boliavaa   that  tba 

■tabllabaa   BBdaalrabla  m«v  prooaodeBta  1b 

th  aad  aafaty  and  tba  ovarlapplBC 
.1  laauoa.      For  thoao  roaaoaa  aa  area  yoa  to 
aad  Saotlon  BIS  frota  tha  bill. 

roacaat  poaaibla  taraa  tha  inolualon 
prlvata  right  of  aokloa  1b  SB  l«b3  and 
!BPta  to  add  aueb  laniMM*' 


irroBly-daasribad  laauaa,    RCA!  abaroa 


<y  att. 


aaoBar  aay  quaatloi 


you  Bay  bava. 
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aTAfUUVr  OF  THI  ANERICMI  FARM  BURUUI  FBDERATZOB 

»roai  TD  S0BCOKHITTB8  OK  OErUtnOMT  OFSRATIOBS, 

RASeARCH  AMD  POReifiM  MHICDLVURI 

OF  THI   H008S  AdRICDLTURe  COIKITTBB  HITI  UOAMD  TO  FIFU 


jun*   17,    1917 


Oa  bahalf  of  th«  Aaaticao  P«rm  Biir*aii  Fsdaratton.  I 
•ppr«cl«k«  th«  opportunicy  to  b«  h«ra  today  to  ahara  with  yoa 
our  coQcarns  and  comments  on  le-gialattoa  to  aaand  the  Fadaral 
Insectlclda,  Fungicide  and  Roaentielda  Act  <fIfu),  ■.x. 
2463.  Tha  Aaaclcan  Farm  Bureau  PederatioQ  la  a  gaaaral  tmcm 
organliatlon  In  49  states  and  Puerto  Rico.  n»  aaabarablp  of 
FacB  Sucaau  tncludai  pcoducera  of  oaarly  avaty  crop  gram  aad 
harvcatad  coaaarclally  la  tha  Oaltad  Stataa, 

Lat  RM  aay  at  tha  outaat  that  Farm  Buraau  hopaa  Ooagraaa 
will  ba  abla  to  paaa  a  aultl-yaar  fifm  raavthoritatlon  In  IMT. 
He  racognlia  tha  naad  tor  chaogaa  to  tha  Faderal  inaaetteld«( 
Punglclda  and  Rodantlcldc  Act  and  tiara  pactlclpatad  eatwtslvaly 
in  nagotiationa  and  ca«proaiaa  afforta  over  tha  paat  two  yaars. 

In  our  ravlaw  of  H.R.  3463,  wa  find  aany  provlalona 
acceptable  but  potentially  aignlflcant  in  thetr  impact  on 
agricultural  producata.   To  illuatrata  thia  point  we  oe«d  look 
no  further'  than  -the  lasua  of  raragiitration  baliavad  by  many 
to  ba  the  angina  that  la  driving  this  bill.   Na  atrongly  agree 
with  tha  naad  to  axpadite  the  reregUtcatlon  of  older  peaticida 
product!.   At  tha  asBe  time  we  have  expreaaed  reservationa  in 
tha  past  about  the  uae  of  uaar  (aaa  to  accoaplish  thii  taak, 
which  wa  baliava  to  benefit  aociety  rather  than  a  particular 
induatry  or  sagaant  of  the  economy   Ifa  have  however  aeemptad 
the  tlSO.OOa  fee  laval  conditioned  upon  it  b«lng  a  one  tlam, 
aingle  purpoaa  aaaaiimant  that  will  not  ba  tnereaaad  or 
laplamantad  again.   Wa  would  urge  the  Coataittea  to  remain  ftni  la 
it!  oppoaltlon  to  tha  inevitable  praaaura  to  Incraaaa  tha  amooat 
or  expand  the  uae  of  thaaa  feaa. 

Beyond  tha  laaua  of  faa«.  the  impact  of  the  recagi at ration 
process  on  agricultural  producara  will  coaa  if  ragiatraata  balk 
at  the  potentially  multi-million  dollar  aapanac  of  filling  data 
gap*  and  the  ragiatrations  ace  then  aubaaquently  caneallad.  Tha 
affect  could  ba  particularly  acute  for  producara  of  specialty 
or  Bo-callad  minor  crops.   Ma  will  pay  close  attentloh  to  thla 
as  the  process  of  reraglatratlon  movaa  forward.   Meverthalaaa , 
wa  believe  tha  objectiva  of  reraglatratlon  is  in  tha  farmmra 
interest  and  should  be  completed  aa  aKpaditioualy  aa  poaaibla. 
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Miothar  iaportant  (cstur*  of  this  bill  daala  with  p«aticld«« 
In  groundwatar .   Na  ballava  it  !■  partieulozly  appropriate  for 
thla  CoHNltta*  to  addraaa  thia  USue  In  the  context  of  riPM. 
Pro*  an  agricultural  and  rural  perspective,  groundwater  la  a 
vital  natural  xeao^rce  and  Ita  potantlal  contamination  poaaa 
vary  aarloua  and  unique  (itobleoa  to  Earmara.   Over  90  parcant 
of  our  rural  population  ceLlea  on  groundwater  aa  a  aonrca 
of  drinking  water.   Thia  la  conpllcated  by  the  fact  that 
agricultural  pesticldaa  have  been  cited  aa  aourcaa  of  groundwater 
concominatlon.   Farmers  are  thua  faced  vith  a  dilaaaa 
between  the  n«ad  to  enSUfo  that  ■illiona  of  private  wella  In  oar 
xural  areaa  raauin  a  aafe  floUtca  at   driilking  «atec,  and  the  need 
±.0   enaure  that  in  achieving  that  end,  we  do  not  make  farming  and 
ranching  an  unprofitable  or  Impractical  venture.   The  groundwater 
provlaioDs  in  thia  bill  do  a  fairly  good  job  of  balancing  the 
dual  goala  of  protecting  the  anvlronaant  and  public  health  and 
aaintainlng  tha  viability  of  agriculture. 

Related  directly  to  the  paaticidaa  and  groundwater  Isana  !■ 
tha  quaation  of  liability    Farm  Bureau  haa  puahod  actively  for 
Congraas  to  addraaa  thia  quaation  aa  It  relate*  to  the  lawful 
application  of  peatlcides  reglatered  by  our  federal  government. 
It  la  an  extremely  conpllcated  Isaue  to  address   fraught  with 
nany  subtleties  and  nuances,  but  one  that  Inevitably  will  have 
to  be  dealt  with   The  congress lonal  debate  over  pestlcldea  In 
groundwater  the  agricultural  chemicals  groundwater  strategy 
being  developed  by  BPA  and  the  nationwide  well  sampling  program 
being  conducted  by  BPA  alt  point  to  the  urgent  need  to  delineate 
a  clear  and  conalatent  federal  policy  in  this  area. 

For  many  yeara  now,  tha  AMaricen  Vara  Bureau  has  advocatad 
the  position  that  if  tarnars  have  uead  agricultural  cheaicala  la 
compliance  with  federally  approved  label  Instructions,  faraara 
should  not  be  subject  to  Liability  for  damages,  for  reaadlal 
relief,  or  the  costs  aaaoclated  with  such  relief  or  cleanup.   It 
ia  not  only  juat  plain  fair  to  the  producer  but  it  also  Bakes 
good  environmental  sense.   What  better  incentive  could  there  be 
for  a  producer  to  take  that  extra  aaasura  of  caution  in  the  naa 
of  agricultural  chanicals? 

Recently,  the  Para  Bureau  announced  that  upon  furthar  review 
we  could  not  support  tha  liability  provision  aa  passed  by  the 
Bouse  of  Representatives  last  fall.  Siaply  put  that  language 
falls  short  of  the  Intended  protection  that  you  and  we  sought. 
Thia  concept  ia  important  to  farmers  and  ranchers  and  we  hope 
that  the  Committee  will  reaffirm  its  support  for  an  affective 
liability  protection  provision. 
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Finallyi  anothat  iaiua  In  thla  debate,  oot  yat  addsd  ta  bhla 
bill,  ts  that  of  national  unlfomcy.   It  ia  aqually  aa  iBportaot 
aa  tha  laaua  I  spoke  of  a  aonent  ago.   The  orlgtoal  laagu*9« 
haa  been  exCenalvaly  nodlflad  fcoai  laat  year's  efforts,  eod  ia 
nov  entirely  proapactlve.   It  applies  only  to  thoaa  chsaiCAls 
regiatered  or  recttqlaterad  after  19SS  tbat  aaet  all  currant  BFA 
data  rsquiteBanta.   Thla  provision  actually  eatabliahaa  states 
eights  in  th«  tolsrsnce  aatting  procaas  that  do  not  aiiat  in 
current  lawl  Turthetaore,  the  bill  establiahea  exceptions 
whereby  the  atsCe,  in  the  event  of  an  iaalnant  haaard  or  if 
the  state  followa  a  petition  procaaa,  May  obtain  a  waiver  tbat 
would  allow  it  to  set  a  different  tolarance  level.  Aa  uniform 
tolerance  anendnent  would  also  par«lc  atatas  to  eatabllah  aora 
atrlngant  tolerancea  if  the  peaticida  did  not  have  a  coapleta 
data  baa*.   That  doaa  not  atrika  mm   aa  being  praaaptiva  of  atatas 
rights. 

To  the  faraer,  the  lasue  Is  siaple.   It's  one  of  uniformity 
and  consistency.   To  the  grower,  whose  raw  and  proceasad  products 
ace  often  markstad  across  stats  linaa,  varying  tolerancea  trem 
state  to  state  would  effectively  and  tha  uae  of  certain  chaateal 
products.   Such  actions  undoubtedly  would  have  an  advera* 
econoMlc  and  Banagaaant  impact  on  faroara  and  iapair  thair 
ability  for  long-tara  planning. 

I  include  the  unifera 

On  behalf  of  the  Far*  Bureau,  I  appreciate  the  oppoctonlty 
to  appear  hare  today  and  would  be  happy  to  anawar  any  qu«attoaa 
you  nay  have  on  these  or  other  provlsiona  of  this  bill,   mank 
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PRZSIDEMT,  RkTIOWL  PBST  COMTKOL  ASSOCUTItM 


Hr.  ChairBan,  let  ae  begin  by^thaoUng  you  and  the  BubCMMilttee  for 
the  opportunity  to  present  the  viewpointa  of  the  Vational  Peat  Control 
Association  (RPCA)  on  FIFM  aMnteenta  propoaad  Cor  1987.  MPCk  la  a 
world-wide  orqanliation  repreaenting  speelallsta  ia  the  field  of 
structural  peat  control.  Peatlcldes  are  an  esaentlal  reemicce  in  our 
work  to  control  pests.  They  are  not,  however,  oar  only  resoltree  Cor 
we  uae  Bachanlcal  neans  wherever  effactlve,  Ne  prlMarlly  uaa 
unieatricted,  highly  diluted,  pesticides  in  sbbII  qaantltiaa.  Ne  use 
these  miterlals  to  control  Insect  and  rodent  peata  that  pose  threats 
to  hu>an  health  and  property.  He  are  concerned  about  the  anTlronaent 
and  EocuB  a  lot  oC  attention  on  Callowlng  BPX  label  directions  with 
the  pesticides  we  use.  Over  9>%  of  thie  induatrr'a  pestloldea  are  the 
sane  materials  you  purchaae  at  the  local  hardware  store  without  any 
special  perait  or  training  to  Collow  the  label  diraotlona. 

HPCA'B  position  la  that  all  co^aercial  peat  txaitrol  oparetora  should 
be  trained  to  apply  the  nsterlala  to  the  property  eC  others,  niis  la 
already  nandated  by  atata  law  In  aany  atatea,  and  HPCX  ia  nrglag  thia 
be  required  In  all  atatea  as  now  presented  In  tbe  naw  propas«d  FIPKA 
aoendnents  In  H.R.  2463.  Tbls  prorlsion  fnlCllla  a  goal  of  MPCK  Cor 
all  coeaerclal  structural  peat  control  operators.  Our  Aasoolatlon 
has  educational  reaourcea  to  help  assure  Chat  the  licanaed  past 
control  operators  are  trained  to  apply  pesticides  according  to  BPA 
approved  directions.  Host  pest  control  operators  have  acoeas  to  thesa 
through  HPCA  and  their  state  aaaociation  and  extension  service 
educational  prograaa. 

NPCA  supported  and  worked  hard  to  gain  approval  oC  the  October  16, 
19eG  House  paBied  FIPRA  BBiendKentB  in  B.R.  24S3.   Ne  were  dlaappolnted 
that  final  pasiage  of  this  package  oC  anandsants  was  not  achieved  in 
last  year's  congress. 

Bacause  of  our  support  for  last  year's  bill,  we  endorse  B.B.  2463  and 
will  urge  its  passage  this  aesalon  providing  that  the  bill  is  not 
altered  by  added  anendnients  in  the  legislative  process. 
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As  teatlnony 
beqan  Co  ■•• 


buaincaa 


praacnted  to  you  on  Juna  10th  and  ^earli«c.tetla]t«.  I 
^hraata  to  the  fair  and  raaponalble  l^rovaaanta  tn  tl 


Federal  Featielda  Law  anendnenta  propoaad  In  this  aaaalon  In  R.B. 


mot  aupport  an  annndaant  to  provide  tor 
hnn  atata  level  pnatlclda  raqulatory  authority, 
itlfied  lytbterday  «n  this  topic  and  cltad  our 
t  la  not  needed  and  couM  ba  diaruptive 
[fectlve  and  tlnsly  peat  control  aervica. 


t  aupport  an  anandaent  to  provide  for  dtraet 
■uif  agalnat  eeaaiarclal  applicatora  In  today'a 
lltigloua  aociety.  B.Ot  of  our  Bcobera  are  aaall 

Cinia  with  50  or  leaa  eBployeea  and  auch  a 
n  could  drive  noat  of  thaa  out  of  bualneaa. 


inot  aupport  a  provlaion 
■Hication  of  uaera  who  havi 
good  faith 


ddsi 


iniflcatior.   He 

iciantlflc  baac 

ible  science  ni; 


>  ellBlnata  BPX'a 

bought  EFA  appTOvad 
luddanly  be  told  they 
ira  buy  theli 
be  aaally  bankrupted 
'A  without  required 
.1  CDntlnne>  to  depend 
lion*  for  a  peaticlda 
benefit  over  riak.   In  thia.  al] 
ba  utlllied.  The  haelth  of  our 


own  people  1 


:  atake  aa  auch 
than  CUT  cuatODiera,  whoae  expoaui 
We  do  not  feel  recent  auapeni 
baaed  on  a  fair  and  objective  bal 
rlBk.   Examples  are  for 
and  Boat  recent,  runored  auapenai 


and  often  Kore  ao, 
la  leaa  frequent, 
iciaiona  by  EFA  are 
ice  of  benefit  va. 
dinoaeb,  dlanlnoilde, 
poaalbllity  for 
chlordane.  Thus,  we  believe  EPA  Buat  have  coat 
reaponalbility  for  non-aclantlf Ic  baaed  cancellationa 
or  peatlcide  suapenalona. 
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—  Ma  cannot  anpport  proTialonf  to  JFIFIIA .  that  woiUd. 

piDvida  for  laqal  atandlng  In  paatloK*  eanoallatlop  and 
raqlattatlon  daelalcpa  for  anti -p»» ti. e Ida  advocatM. 
To  do  ao  would  only  coapound  our  induatry'a  growing 
problaaia  of  adoquaea  paatlclda  raaourcaa  to 
adaqoataly  control  haalth  and  anvlrcoBancal  paat 
thraata.  Ha  want  BPA'a  daolalona  on  whathol  a 
paatlclda  la  raglatarad  for  naa  by  our  aart  i  ■ i a  and 
tha  public  to  b*  baaad  on  criijaotlvo  sclantitlc 
baaad  data  —  not  on  eaotlonal  aadla-drlvan  faar  of 

In  coneiuaion 

.  Chaiiuani  w*  aopport  H.R.  2483.  Na  f*«l  tha  bill  la  raaponaibla 


^rodnced.   It  la  a  naqotlatad  coaiproalaa  of  a  ver)  broad 
iticida  Induatiy  lapraaantativaa,  including  uavr  gcoupa 

envlronaental  activiat  groupa.  Hoat  If  not  all 
It  avarytbinq  wa  want ad  tn  B.R.  2463.  but  w*  Caal  It  la 
ind  fair. 


and  fair  aa  Inl 
■psctmn  of  p«i 
auch  a a  HtCA, 
of  uB  do  not  < 
a  rsaponalblfl 

He  do  not  believe  Many,  If  any,  aaandaenta  will  be  poaaible  thia  tara 
without  destroying  the  tennoua  comproadaea  developed  to  date. 
Bowever.  If  aaandBanta  are  in  otdar,  ■•  would  urga  adoption  of  tha 
provlalon  by  Rap.  Danny  Sidth  in  thia  yaar'a  bill,  H.R.  ITTl,  to  asend 
the  EFA  energency  auapenaion  procedure.   It  parailta  paraona  advaraaly 
affected  by  an  enacgency  auapenaion  ocdar  to  raqueat  an  aspedited 
haarlng  on  the  order.  Rep.  Salth'a  proposed  FIFBA  aaendtaant  helps  by 
aaaurlng  that  tha  full  atocy  of  benefits  va.  rlaks  la  available  to  ERA 
In  making  emergency  suspension  decisions. 

In  closing  let  Bs  make  a  suggestion  for  consideration  by  the 

Subconraittee: 
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Me  bellava  that  a  Bljnpl«  raanthotltatlon  at  tb»^mti.*tl 
be  a  Bigotflcant  contribution  to  laaponalbl*  paatlcld*  ■■n«g«aant. 
believe  this  because  EPA  ha*  already  begun  to  lapleaent  iMy  prerlelc 
l«th  Houae  passed  FIFM  bill  (B.R.  MI2), 
on  certilieatlDn  and  training,  gronndwatar 
egistration  of  pesticides  and  IdantlCleatlon  o 
haaards  that  are  to  be  treated  as  actlv* 
,  tuppoEt  such  a  bill  only  If  support  cannot  b 
odaentt  tbat  altar  its  basic 


of  last  year 

■  October 

Including  the  ssctlona 

protection, 

aster  rer« 

inerta  that 

ould  poae 

ingredients. 

HPCA  wll 

gathered  for 

H.R.  2463 

Thank  you,  Mr.  Chairman.   I,  along  with  Barvey  Gold.  IVCA  Baacutive 
Vice  President,  and  Jack  CrlsM,  Mpav  Oiractor  of  Govemsent  ACfairSt 
look  forward  to  working  with  you  and  the  aeabars  of  the  SubcoMSlttaa 
on  this  and  other  PIPBA  aaandaaat  alternatives  this  saasion. 
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JuH   11.    1987 

HsB.   GiBCf*  E.    Bison,   Jr.,   Ctai 

D*psi 

Loi>t< 


:b  and   ForaltB  Itrtcii 
I*  Oflicm  SutUtni,   Eooa  1301 
.C.        lOSlD 


S.I.]. 
Dan  Chi 


'  Jo 

vi 

riH»  OTar 
.  1987 

l|bt  E 

atl 

•  Na 

:" 

1  Irbarlat 
.r  «S0  aaab 

r  fir. 

i   t 

201 

Tba 

b.  »lu*  of  aar  ra 
ad  to  braacha,  fll 

pi 

1  a 
•r 

o'« 

t" 

to  apulj  p 

""" 

" 

l'„j 

"t 

"''iFsrSo^ 

":.'" 

lu: 

cap 
p  a 

baslat   kaa 

»,  if 

rllT 

UDd 

r  tba  aopar 

l.ioa 

o(  a 

1  ch 

PPI 

■  ■  tba  Cou 

e.rtlflad 

(h  th.  acat 

ba.lt) 

■■a  a 

ad  dlaaaa* 

opar 

ahr 

ba  in 

rink   caa 

.cal;  addc 

a..[ 

ooad 

alUf 

cldea 

for  tba  ar 

Cattlflad 

io« 

i-i:; 

,y  Google 


NATIONAL  ADBODIST  ASSOCIATION.  MC 


••J  ka  B**d«4  Slid  thar 
chat  5^  ainilieatiira 


aprll" 

partial a 

(  applle 


..Google 


STATBMBNT  OP 

HAROLD  K.  COLLINS 

EXECUTIVE  DIRECTOR 

NATIONAL  AGRICULTURAL  AVIATION  ASSOCIATION 

BEFORE  THE 

SUBCOMHITTBB  ON  DEPARTMENT  OPBRATI<»IS( 

RESBARCHi  AKD  FORBIGK  AGRICULTURB 


Mr.  Chairnan: 

The  National  Agricultural  Aviation  Aaaociation  (nAAA) 
•xtcnds  ita  aincara  appraciation  to  you  and  tha  ««nbara  of 
the  subconmitt**  for  providing  this  aaaociation  with  an 
opportunity  to  maka  connant  on  H.R.  2463,  a  bill  to  anand 
the  Federal  Inaecticida,  FungicldOf  and  Rodanticide  Act 

(FIFRA). 

During  a  noraal  year   thia  induatry  will  apply  aaad, 
fertilizer  I   and  crop  protection  cheaicala  tP  180  Billion 
acrea  of   this  nation's  land.     Repatltlve  applications  to. 
aone  crops  will    increase   the  acres   treated  to  Bora  than  300 
nilllon.     This  work  is  accoBpllshed  with  a   h^gh  regard  for 
safety.       In    factr    agricultural   aviation   has   the    lowaat 
accident  and   fatality  record  of  any  sagnant  of  ganaral 
aviation   according    to   statistics   coiiplled  by   the   Federal 
Aviation  Administration.     He  believe  the  Industry's  success 
in   flight  safety  transfers  to  pesticide  use  safety  via 
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KAAA's  Operation   5AFB   program  and  ever   improving    atat* 
conducted   certification   and    training    programs.       Th*    Pedaral 
Aviation    Regulations    (FAR's)    which   directly  govern    this 
industry    have    not    been    amended   since    1965. 

On    this    basiSi    NAAA   wishes    to   comaend    this   coHHitt««'a 
work   which    resulted    in    the    1978    PIPRA   SBendaents.       Since 
that    tine    the    pesticide    user    coniiunity    has    benefited    fron 
continuing  education  whichi    in   NAAA's  opiniont    has   inproved 
the    safety   of    user    operations!    benefited    the   public    healthf 
and    reduced    pesticide    daeage    to    the    environnent.       Although 
we   should   continue    to   strive    for    improveaentSf     it    la    nost 
unfortunate   that  the  public   is  unaware  of   this 
subcoroaittee's   accrued   achieveaente    since    1978.       In    our 
opinion    your   deliberations   and   decisions   have   been 
successful. 

NAAA  requests   that   the   subscooiMlttee   reconsider   the 
testiniony   of    the    Bnvironnental    Protection    Agency's 
Assistant  Administrator   for   Pesticides  and  Toxic 
Substancesr    Dr.   John   E.    Hoore.      If  we   interpret   his 
comments  correctlyi    as   presented  during   the   1986   and   1987 
hearingsf    the   Agency  already   has   the  authority   to 
accomplish   ouch   of    Che    intent    of    Congress   without    all    oC 
the   proposed  amendnenta   to   the   PIFRA.      It  appears    to  NAAA 
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that  FIPRA  amandnients  which  would  ttxpttdita  BPA'b  product 
registration  and  reragiatration  procasa  night  r*duc«  many 
public  concerns  whichi  at  this  tina>  laad  to  unnecaaaary 
raguaats  for  aRiendnants  that  would  coaplicate  further  the 
ragulatory  proceaa  and  add  aubatantially  to  the  fiscal 
burden    already    Inpoaad   on    the    states. 

As  paaticide  uaera.  aerial  applicators  oppose  the 
payntent  r>f  feea  to  EPA  by  any  entity  govarnad  by  the  PIPRA. 
F«ea  imposed  on  any  segment  of  the  agricultural  chenlcal 
nanufacturlng  and  user  community  will  be  paaaed  along  In 
the  chain  of  dlatrlbutlon.  FIPRA  is  Intended  to  protect 
the  public  health  and  envlronmenti  therafor«i  we  believe 
public  funds  should  subaldlza  the  Actr  not  funds  from  the 
regulated   community. 

HAAA   supports  continuation  of   Indemnification.     Hhlla 
we    make    no    recommendations   aa    to    the    source   of    such    fundar 
we    believe    that   users    need    protection   agalnat    financial 
losaes    caused   by    unpredictable   government   actions.      The 
testimony    by   Nr.    Dennis    Burchett.    Vlca    President,    United 
Agrl   ProductSf    on   June   10,    19S7   clearly  described   the 
virtually    impoasible    regulatory   proceaa  which    uaera   are 
compelled   to   follow  when  overnlghti   a   registered   peatlcide 
may  be  reclaaaified  as   hazardous   solid  waste.     HAAA 
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atrongly  aupporta   th«   la,nguag«  an   paga  79   o£  H.R.    2463 
which  parmita  continuad  uaa  of  axlstlng   atocka  of  a 
paaticida  whoa*  ragiatration   la  cancalad  undar   Co  Act. 

On   pag«  67   of  H.R.   2463   tha   Xdnlnlstraterf   by 
ragulatioD/   may  raqulra   aoaa-f    but   not  all,   naara   to  prcpara 
and  maintain   racords  ragarding  pasticida   uaa.      Sivllarly 
undar   Titla   VI  beginning  on   paga   102,    aoM,   but   not  «llt 
uaars  will   ba   raqulrad   to  nndargo   apaclal   training  and 
■wlntaln   racorda. 

It   haa  baan  aatlaatad   that   coMMrclal   applicatocs 
apply   30  parcant  of   tha   nearly  1   billion  pounds  of 
paaticidaa  naad  annually.      If   thia   Is  trua,    than  70  p«re«nt 
of   tha   pasticldas  may  ba   uaad  without  docuaantatlon.      ThlSi 
in  our  opinioni   doas   not  sarva   tha  purposes  of   tha  Act. 
Especially  whan  you  conaidar   that   boaeoirnerai   according  to 
governaent  and  private  estlMatasi    dispose  of  one   third  of 
tha   121  Billion   pounds  of  product   they  purchase  annoally. 
(aea   attached)   Dr.   Hillian  Rathjai   a  professor  at   the 
Dniversity   of   Arizona    has    tabulated    tha    type  and   qnanCity 
of   trash   that   Aaarican   fanilies   throw  away  each  year. 
According   to   his  study: 

'Incraasinglyf    tha  chavlcala   found   in  wells   near 
landfills  used   for  residential  garbage  raaaabla   these   fennd 
near   toxic-waste  duaps.      That's  baeauaa  SMny  of   the 
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■ubstancas   in   r«aidual  qarbaga  ~   pmBtlelima,    h«rblcldaai 
paints  and  cauatic   claanara  —  ar*   toslna.      Bvantnally, 
thay   aaap   Into   tha  groundwatar   and  ara   uaad   for  drinking 
and    irrigation.* 

Pag*   139  of   B.R.    2463   addraooaa  erl*lnal   panalltiaa 
laviad  on  violatora  of   tha   Act.     Ha  aak  that   tha 
aubconaltta*  giva  additional   conaidaratlon   to   tha   dagraa  of 
financial   pnnlahnant   Inpoaad  by   tha  Act  baaad  on   tha 
E-alatiTa   financial   worth  of  aach  elaaaiflcatlon  of 
potential   vlelatars.      If   tha   currant  baaia   for  aucb  finaa 
uaa  groBB   annual   incoka  and/or   nat  worth  of   tba  vlolatori 
wa   sariously  doubt   that   two  aarlat  applicator  buainaaaaa 
hava   tha   financial   raaourcaa  of  a   aingla  raglatrant  or   that 
ona  aarial   applicator  buainaas   la   12.5   timaa   financially 
atrongar   than   ita   individual   euatonars.     Urn  balleva   that  a 
■ora   aquitabla   aysta»  of  finaa  could  ba  davalopad. 

Manbars   of   thla   induatry  hava  a  continuing   concarn   for 
haalth  and   safaty  in   tha  workplaca.      Ha   hava   flnancad  aa 
wall   aa  partlclpatad   In   haalth  atudiaa  of   tha  paopla  of 
thia   profaaaion.    <8aa  attachad)   As  a  groupi    wa  ara 
voluntarily  and  rapatltivaly  arpoaad  to  paatlcidaa  at 
lavala  graatar  than   tha  ganaral   public.      If  you  aupport  a 
doaa-raaponaa   ralationahipf   wa   ahould  ba  anong   tha   flrat   to 
axhlblt  advarsa   haalth  conaaquancaa.      To  data*    thaaa 
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atudiaa   indicate   that  vm  fail   to  exhibit  advaraa   health 
probleaa  different   fro*  the  general   public* 

Unfortunately  there  are   Individuals  who  exhibit 
abnorMal   aeneitlvitles  when  asposed   to  soae  peetlcldea  juat 
aa   there  are   indlvlduala  who  auffer   froa  eipoaure   to  other 
natural   and  aanvade  coaponenta  of  our  anvironaent.      On 
this  baala  we   ask   the   aubcoBsittee   to  conaider  an  SMendBant 
to  FIPRA   that  would  allow  EPA   to  conduct  a   health  study  of 
coBMsrcial  applicatars  and   farBers/ranchera  who   have  been 
▼oluntarily  end  repetltlTely  exposed   to  pesticides.      Sueh  a 
study  would  proTide   the  public  and  regulstors  alike  with 
Bieaningful   data  »b  opposed  to   the  anecdotal   infarastion 
D»Bt  often   read  and   heard.     Much  of   the  FIPRA  debate   is 
focused  on   huaan   health  ao  perhaps  we  would  all  benefit 
from  a   broad   spaetrua  study  of   the   user   coeaunity   that 
would  analyse   th*  effects  of  workplace  and  dietary  expesure 
on    this   population. 

On   page   185  of  B.B.    2463,    line   5.   we  believe   the  word 
insecta   should  be   replaced  with   the  word  pests. 
Honagricultural   pesticides  «ra  used   to  control   aany  types 
of  peats  other   than   Insects. 

KAAA   supports  ananding   the   FIPRA  to  require   the 
conduct  of   atudlea  on   container  disposal.      He  believe   this 
aaendnent   should  be   broadened   to   include  ell   foraa  of 
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pesticide  waste.      In  apite  of.axlstlng   faderal  atatutva^ 
and  thara  are   several >    paatleld*  uaaca  still  lack  efficient 
and  affordable  waya   to  deal   •ffaetivelr  with  pastieida 
waatea.      In   facti    the  niuibar  of  statutes  that  new  axits 
which  have  regulatory  control  over  pesticide  uaa  la 
eonfuaiflg  and  burdense*e  to  the  usar  eoMiunltr.     The  nuabar 
of   state  and   federal   governaent  entltiaa  gevarning 
paaticida   uaa  aaaaa   to  grow  annually. 

Next  year  I   when   the  Endangered  Spaeias  Act   is 
inplaMented  on   the  crop  cluater  group*   aoaa  uaars  will  aaad 
to  contact  the  U.S.  Pish  and  Hlldllfa  Service  in  order  to 
dateraina  whether  or  not  apaciflc  paatlcldes  aay  be  used. 
HAAA  would  welcoae  an  effort  by  thla  subcoounittee   to  aaand 
the  FIPRA   in  a  aannar   that  would  give  the   Bouae  and  Senate 
agricultural   coaaittaaa  final  control  over  axiating  and 
future   leglalatlon  dealing  with  peatleldea.      He  recognise 
the   need   for   aultiple   juriadlctiona  but   conaolldatlon  of 
theaa   activities  under   the  agricultural   conaittaea   should 
provide  greater  efficiency  and  productivity. 

Flnallyi    NAAA  would  like   to  recoaaend   the  addition  of 

a   consultant  category   to   the   text  of   the  aaeadaenta   that 
begin   on   page   117  of  H.R.    2463.      This  aaaoclatlon  ballaves 
than   any  peraon  who  aakes  pesticide  use   reeoMMndationa  for 
general   and/or   restricted  uaa  pesticldeSt   but  whose 
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prioclpl«   aourc*  of   Incon*   ia   not  darivad   froM  th«  actual 
•pplic«tlon  of   such  p«aticid«ai    ahould  b*  raquirad   ta 
provide   tha  applicator  and  tha  growar  with  a  written  rveerd 
of   such  raconaandationa  and  that  a   raeord  of   such 
racomnandationa  ba   nalntainad   for   a  pariod  of   not   lass    than 
two   yaara. 

Again,   HAAA   thanka   the  chalraan  and  tha  aubcoaaittaa 
aanbora   for   your   intarast   in  our   coananta  en  B.R.    2463. 

(Attacbancs  follou:) 
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Spontaneous  Abortions,  Stillbirths,  and  Birth  Defects 
in  Families  of  Agricultural  Pilots 


f.  MAIANOWI,  M.D, 


THE   UBIQUITOUS  NATURE  of  m^ny  pestkklR.  itudi«tub9Unt<atethitoccupatiooil«p(HumlopB- 

gcneial  public.  In  Itie  use  ot  2,2-di[p-ctiIon)()henYll-  Ahhoiigh   theie   hive   been   numenxii   lnv«tlga- 

tludiK.  '-•  few  «inH«  have  fnvolvnl  lepmducWvE  tHrtO. 

Pouible  advene  heairh  effects  of  both  public  and  oc-  Possible  adverse  reproductive  etfecQ  must  be  con- 

cupjtitKuleiposuiestoOOTiiiefeeipkiredin  1944."  tidced  in  loucologv.  >r>d  such  effects  are  apparently 

An  invesligatitm  olthe  storage  and  cic«ion  of  DOT  among  Ihow  mon  feared  by  the  public,  Unfortunaitiv, 

afid  In  ni«tabolites  in  man  was  completed  a  decade  reproductive  studies  in  animah  do  not  exclude  the 
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ol  occuiulLonal  chemrcjl  enposuret  are 

«  rray  have  sorn*  signilicance  lo  1h« 

v«.t                     no.  PHoD                  * 

ion  dmg  u«.  anuttheva,  and  radiation 

creasing  intereH  11  being  i^own  in  Ihe 

roduclive  haiardi  in  ihe  »ori  place. 

study  »a(  initiated  in  1978  at  the  request 
1  Agricultural  Aviation  Aiwciation  aher 

tor  such  a  sludy  »as  rejected  by  the 
Depart  meot  ot  Agriculture,  the  Environ- 

Agncuhural  '  Kloli.    the    moH    Habie 
group  m  this  industry,   were  selected 

ff  ate  sufficient  to  nuke  such  a  study 

Dieted  by  an  Agricultural  Pilot  and  his  spouse,  and  an 

0  a  sibling  land  spousel  who  had  nevp  been  engaactl 
n  agricuku.al  aviation.  The  sibling  control  group  «» 
hosen  to  assure  a  close  demogiaphK  match  and  10 

ivere  employed  onh"  when  the  data  warranted  this  ap- 

rciach.  The  numbers  ol  spouses  do  not  match  because 

1  Agrtultural  AvijiHjn  Association  pixj- 

eiuKed   in   "seH-selectiDn. "   Olrecl   maiBi^   Mi   Hi- 

sludy  group.  Based  on  this  n>embeishio 

ower  leiiiins  since  the  responses  would  still  hv«  been 

voluntary. 

RESULTS 

T1>e  data  in  Table  2  imlicale  the  genefal  agricultural 
enpenence  of  this  group  of  pikNi.  The  fact  thai  th«  nu- 

group  might  be  eipected  10  be  sable  in  empkryment. 
Information  cor>cerning  the  number  and  freqt>eiscr  cf 
pesticide  intoKrcaiions  resulting  in  km  work  days  in  the 
pikit  group  have  been  summarized  recently.^ 

mirind  in  Table  J.  Inspection  of  these  tlata  don  not 

regard  to  the  ctiaraclerislici  recorded. 
The  data  for  overall  reproductive  performance,  based 


er  of  live  blnhi.  Com 
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Hh,  muuulod^fetaL  and  other  iignilicant  defects  for 
slallstkaf  analyrit  did  not  reveal  anv  slimfficanl  dif- 
teiwces  uiifg  ihe  ch 

defect!  hat  a  greaten 

demioi^il  concciM  of  caw  Fnaiching  ( 

uch  as  b<nh  defecn.  The  data  m  Table  7, 
piovktei  an  additional  b«il  for  not  refed'' 
liypothnrt  in  the  caw  of  the  b>nh  defecti. 


a  gnxip  leporting  an 


Ihe  following:  "II  iny  of  Deipile 

□rlaler(fevekipedanyof         targeted.  Eh 
rewrite  in  Ihe  nurrber  of         reproductiv 
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CONClUSiONS 


ie  p^Uiti  employed  in  i^tia 


111  for  ihit  tludy,  the  fad  Ihat  (heir  ow«l 
I  pesticidej  are  higher  thin  thote  HnMlrwd 
■al  impulalion  is  wril  esuUithed.  Occup*- 
ivatlable  from  the  liblini  group  did  not  in- 
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ASSESSIHC  PESTICIDE  IWUT  ON  HUHW  HEALTH  IN  NEBRASKA 


Edward  F.  VHzthua  and  Roger  E.  Gold 

Unlverstty  of  Nebraska  -  Lincoln 

Oavid  L.  OUon 

UniveriUy  of  Nebraska  Hedtcal  Center 


HeaUh  screenings  and  surveys  of  a  Nebraska  Aviation  Trades  Association 
volunteer  cooperator  group  were  conducted  as  one  coMponent  of  a  project  alaed  at 
Assessing  Pesticide  Imact  on  Human  Health  In  Nebraska.  This  coavetmslve 
evaluative  study  was  conducted  as  part  of  the  National  Agricultural  Pestfctde 
I^)act  Assessment  Progran,  a  progran  of  the  Extension  Service,  U.S.  Departaent 
of  Agriculture. 

Over  a  three-year  period  coawnclng  in  February  1983,  we  prospectively 
examined  125  connerclal  pesticide  workers  (57  aerial  applicators  and  68  structural 
applicators}  and  33  controls.  The  pesticide  workers  consisted  of  two  groups: 
1)  MrU1  applicators  whose  exposure  to  pesticides  was  priMrlly  during  suiMtr 
Months,  and  Z)   structural  applicators  whose  exposure  was  continuous. 

The  aerial  applicators  were  exaained  twice  a  year;  the  structural  applicators 
were  exaNined  once  a  year.  The  controls,  who  were  selected  froN  a  group  of 
Individuals  living  In  the  same  geographic  areas  as  the  aerial  applicator!  but 
not  occupationally  exposed  to  pesticides,  were  examined  once  a  year.  The  exaal- 
nitions  consisted  of  a  thorough  health  history,  a  coavlete  physical  exHi,  a 
coaplete  blood  count,  a  blood  chemistry  profile,  audlcaetry,  vision  testing, 
tplroawtry,  and  serum  cholinesterase  levels. 

A  total  of  407  examinations  were  performed.  All  participants  were  «atfl, 
the  average  age  of  the  pesticide  workers  was  38  (40  for  the  aerial  appUcatori 
and  36  for  the  structural  applicators),  the  average  age  of  the  controls  was  39. 

The  aerial  applicators  tended  to  have  a  more  frequent  history  of  accidents 
or  Injury,  more  ENT  coaplalnts,  and  worse  hearing;  however,  they  had  fewer  cardiac 
and  pulmonary  conpl'ints  and  less  reported  illness  when  collared  to  controls. 
None  of  these  findings  were  statistically  significant.  No  differences  were  seen 
in  the  blood  chemistry  values,  coaplete  blood  counts,  or  cholinesterase  Imels 
between  any  of  the  groups. 

The  aerial  applicators  tended  to  have  higher  body  weight,  alcohol  intake 
and  SGOT  levels  at  the  winter  (unexposed)  exam,  but  the  SGOT  values  were  within 
the  normal  range  and  none  of  the  differences  were  statistically  significant. 

He  concluded  that  in  our  study  groups,  the  incidence  of  health  problems  In 
pesticide  workers  is  the  same  as  controls.  In  workers  with  periodic  exposure  to 
pesticides,  no  differences  could  be  documented  in  their  general  health  between 
exposed  and  unexposed  periods.  When  health  problems  were  Identified,  they  Merc 
overwhelmingly  due  to  the  same  problems  which  adversely  affect  the  health  of  the 
general  population;  i.e.:  minor  musculoskeletal  and  upper  respiratory  probleM, 
accidents  or  tobacco  and  alcohol  related  diseases.  The  study  Is  limited  by  its 
small  size  and  differences  to  the  groups  could  have  been  missed,  especially  in 
the  areas  noted  above.  It  appears  unlikely,  however,  that  these  trends  would  be 
explained  by  pesticide  exposure. 

Both  the  initial  physical  examinations  and  survey  of  the  NATA  cooperators 
mre  conducted  during  the  association's  annual  state  convention.  Among  tlic  S7 
volunteer  participants  there  were  five  non-Nebraskans.  The  median  age  group  was 
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X-39  years;  more  than  hiir  of  the  griiup  had  U  or  aore  yean  In  agricultural 
aviation  and  one  in  five  had  More  than  20  years  In  the  business.  AIT  Mere 
certified  pesticide  applicators  and  nearly  two-thirds  of  the  group  said  50  percent 
or  Bare  of  the  pesticides  they  applied  aere  restricted  use  products.  Fifteen 
■embers  of  the  group  (Z6S1  said  they  had  been  nude  111  at  SOM  tlM  fron  working 
with  pesticides  and  well  over  half  reported  that  they  knew  sowone  else  who  had 
been  made  111  froai  working  with  pesticides.  Only  eight  persons  (US)  said  they 
always  used  label-specified  safety  clothing  and  equipaent  when  handling  pesti- 
cides; however,  25  (44S]  said  they  did  so  'frequently.* 

The  second  and  third  health  screenings  and  surveys  were  conducted  respective- 
ly aidway  through  the  1983  application  season  and  during  tlie  February  19S4 
association  convention. 

Of  the  47  participants  In  the  second  screening /survey,  three  persons  said 
they  had  been  ill  at  some  tiae  since  the  first  screening.  One  of  the  three  said 
the  iliness  was  definitely  pesticide-reiated  and  a  second  said  his  was  'possibly* 
attributable  to  pesticides;  the  third  was  not  pesticide-related.  Nine  persons 
(19S)  reported  they  "always"  used  label-specified  safety  equipment,  i*i1e  11 
(Z3S)  said  they  used  it  "frequently." 

A  total  of  X  responses  mre  tabulated  after  the  third  (February  1984) 
screening/survey.  Two  persons  reported  having  been  111  since  the  preceding 
screening/survey  and  only  one  said  the  illness  was  "possibly*  attributable  to 
pesticide  eiposure.  There  was  no  significant  difference  in  the  numbers  and  per- 
centages of  persons  who  said  they  followed  product  label  directions  for  the  use 
of  safety  equipment;  nine  (18S)  "always"  used  It;  19  (3M)  used  it  "frequently." 

Four  of  the  41  participants  who  returned  coi^leted  surveys  after  the  fourth 
screening/ survey  {August  1984]  said  they  had  been  ill  at  sow  time  during  the 
preceding  sii  months.  None  of  the  Illnesses  were  reported  to  be  pesticide  related. 
Again,  the  nunbers  and  percentages  of  persons  using  label-specified  safety  equip- 
ment were  not  significantly  different  from  the  preceding  survey;  seven  (ITS) 
said  they  "always*  used  it,  and  10  (Z4X]  said  they  *frequent1y*  used  It. 

The  fourth  survey  also  Included  Iteas  on  changes  in  attitudes  concerning 
pesticide  usage  and 'practices  related  to  handling  and  application.  Respondents 
were  asked  to  characterize  their  present  level  of  concern  for  1)  their  own 
health,  2)  persons  residing  In  the  vicinity  of  application  sites,  and  3)  the 
environment  In  general.  The  majority  In  each  case  said  there  was  "no  change." 

Participants  also  were  asked  to  co^iare  present  practices  with  those  used 
prior  to  the  start  of  the  project  with  respect  to:  1)  reading  pesticide  product 
label  before  use,  2]  using  label-specified  protective  clothing/equipaent,  3) 
calibrating  the  application  system  of  the  aircraft,  4)  wearing  hearing  protection, 
and  S}  considering  meteorological  conditions  tiefore  applying  pesticides.  The 
overwhelming  majority  In  each  case  said  there  was  no  change;  the  balance  said 
they  employed  the  practice  "more  frequently.*  Four  persons  reported  they  were 
exercUing  more  care  In  securing  stored  pesticides  and  two  said  they  were  using 
more  precautions  in  eafjty  container  disposal. 

Changes  In  health- 
to  quit  sacking  (11), 

The  nuniter  of  participants  In  this  study  is  an  obvious  limitation.  However, 
we  can  conclude  that  aerial  pesticide  applicators  are  occupatlonally  exposed  to 
pesticides  with  potentially  serious  negative  consequences.  Extreae  caution  is 
warranted  when  using  highly  toxic  products.  In  addition,  despite  the  fact  that 
many  operators  use  "closed*  systeai  to  load  their  aircraft,  label -specified 
protective  clothing/equipment  should  be  worn  to  reduce  the  potential  for  exposure 
to  pesticides. 
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TESTIFYING  OH  BEHU.P  OF  THE 


FLORIDA  FRUIT  AMD  VEGETABLE  ASSOCIATIOM 


Danial  A.  Botta 

Mr.  Chairsan,  I  am   Dan  Botts,  Hanagar  of  th*  BnvlronBant«l 
and  P«st  Managcmant  Division  of  Uia  Florida  Fruit  and  V*q«tabla 
Association.   I  aa  pl*as*d  to  b«  h«ra  today  to  shara  FFVA'b  vlawa 
on  minor  uaa  iasuas  as  they  ralata  to  both  tha  Fadaral 
Insscticida,  Fungicida,  and  Rodenticida  Act  and  to  tha  potantial 
ispacta  of  HR3463  that  is  being  consldarad  before  thia  coulttaa. 
Ha  have  concerns  about  other  aspects  ot   tha  bill,  such  as 
qroundvatar  and  ganaral  grower  liability  provision  but  w*  vould 
like  to  focus  our  conMants  on  minor  crop/sinor  usa  issues. 

Florida  Fruit  and  Vagatabla  Aasociation  raprasants  a 
substantial  portion  of  the  producare  of  vegetables,  citrus, 
tropical  fruits  and  sugar  cana  in  Florida.  In  developing  fcbis 
testimony  other  regional  producer  trade  associations  vara 
consulted,  such  as  Texas  Citrus  and  Vagatabla  Association  and  the 
Growar-Shippar  VagatablaAssociation  of  Central  California. 
United  Fresh  Fruit  and  Vegetable  Association  has  dealt  with  tha 
FIFRA  reauthorization  process  for  sobs  tiaa.  ntis  tsstimony  is 
praaantad  to  compliaent  Onited's.  Onited  and  other  Haahington 
based  groups  are  involved  in  all  of  the  broader  iseues  of  FIFBA. 
Howavar,  tha  minor  crop  issue  la  of  such  importance  to  our  PFVA 
grower  membership  we  felt  it  wae  necessary  for  us  to  bacoma 
directly  Involved  in  tha  davalopmant  of  FIFRA  lagialatlon  in  this 
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A«  a  point  oC  hictorlcal  parspactiv*,  Binor  crop/us*  Ibbubb 
hav*  b«u  ralcMd  MCh  tiaa  FZFR&  taaa  bften  aaandBd,  or  propoB*d 
BOdiflcation  haa  baan  auggaatad.   Hot  only  was  ninor  crop 
languaga  includad  in  tti*  original  FIFRA  but  Uia  Snvlroimantal 
Protaction  Agancy  has  attaaptad  to  davalop  ragulatory  policy  to 
daal  with  tha  ainor  crop/uaa  isauaa.   To  data  va  hava  not  baan 
auccassful  altbar  with  riFRA  or  with  KPA  in  aatiafactorlly 
casolving  tha  ainor  crop/usa  iaauaa  aa  thay  relata  to  groiiara. 
Ensuring  that  pasticidas  vital  to  ainor  crop  production  ara 
availabla  is  of  paramount  i^iortanca  to  uaara,  in  oonaidaratlen 
of  any  action  takan  ragarding  FiniA. 

The  pursuit  of  ninor  crop  or  ainor  usaa  ara  not  in  ttaa 
economic  intarast  of  paatlcida  raglatrants.  Tha  aconoaic  ratums 
ara  not  aufflclant  to  warrant  tba  aivanditura  of  »oni«s  raquirad 
to  Bupport  tha  data  nasds  of  ainor  crops  and  this  is  aspscially 
trua  of  food  crop  usas.   In  addition,  tha  qovanwsnt's 
intsrvantion  in  attaapting  to  provida  assistanca  to  allaviata  tha 
costs  associatad  with  ragistration  hava  not  bsan  broad  anou^  to 
Bsat  tha  neada  of  our  growara. 

In  Boat  caaaa  tha  aconoBics  of  tha  situation  is  that  tha 
intarasta  of  ragistranta  ara  basad  on  potantial  traatad  acraage. 
For  aone  connoditlas;  com,  soybsans,  cotton,  snail  grains  and  a 
faw  other,  tba  millions  of  acres  planted  each  year  rapresent  a 
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■ignlf leant  BarlMtplaca  that  oan  aofvort  ■nltlpl*  aotiv* 
Ingradianta  ragistarM!  for  «  alngla  crop/paat  aita.  Bowawr,  aa 
ttia  total  production  araa  dacraaaaa  tha  potantlal  warkat  ahara 
alao  dacraaaaa,  raaultlng  In  Cawar  potantlal  active  ingredients 
for  a  particular  crop/paat  alta.  ntia  la  bom  out  In  tba  nuabar 
of  activa  Ingradianta  that  ahara  tha  nsrkatplacs  for  aiiaclflc 
paata  In  com,  aoybaana  and  cotton.  For  aitaqila,  tha  nuabar  of 
harblcidaa  raglatarad  for  uaa  on  cotton  or  aoybaana  axeaada  10 
activa  Ingradianta.   Par  sany  alnor  uaa  or^^  aaly   1  or  3 
produeta  ara  labalad  for  a  apaclfic  uaa.  Tha  aasa  typaa  of 
coaparlaona  hold  trua  for  Inaactieidaa  and  funglcldaa. 

Tbera  la  anothar  aapact  of  tba  acraaga  ■athod  of  datarBlning 
potantlal  uaa  paraaatar  of  a  apaolflo  paatiolda  that  alao  ataould 
ba  oonatdaradi  tha  fact  that  avan  though  potantlal  aoraa  of  a 
crop  nay  ba  fairly  larga,  aucb  as  lattuoa  (350,0004-  A)  portlona 
of  that  crop  ara  grown  In  aavaral  geographical  production  raglona 
with  apaclClc  naada  dlctatad  by  that  ragionality  of  prodoction. 
For  axaapla,  tha  majority  of  tha  lattuca  crop  la  grown  on  alnaral 
aolla,  for  which  aavaral  harblcidaa  ara  raglatarad  and  ara 
afflcacloua,  but  a  algniflcant  portion  of  tha  crop  ia  grown  on 
aolla  with  high  organic  aattar  for  which  no  hatbtcldal  activa 
ingradlant  la  raglatarad. 

Tha  production  araa  of  nany  ninor  crcpa  la  ao  livitad  that 
thay  would  never  rapraaant  an  important  aarkat  for  a  paaticidal 
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chemical .  nias*  ub««  ar*  wbat  w«  In  th*  Industry  call  th* 
'minor'  Blnor  crop/uaa.   Thua  ara  tha  ua*  or  crop  aitas  Uiat 
bava  b««n  Boat  affactlvaly  addreaaad  through  tha  IR-4  tolaranea 
procadura.   Exaiqilac  of  thcaa  coMBOdltiaa  Includa  Itaaa  such  sa 
frash  dill,  prickly  paar,  horaaradiah  and  many  others. 

Tha  ainor  crop  iaaua  la  alao  iapactad  by  tha  fact  that 
avsn  thouqh  tha  acraaga  la  ralativaly  aaall  tha  dlatary  lapact 
tor  many  comsodltlaa  is  Isrga.   This  dietatas  prudanca  In  tha 
davelopmant  of  criteria  for  dietary  data  requlreaents  for  these 
conmodltiee.  Howevar,  for  many  of  tha  ■■inor'  minor  cropa 
dietary  intake  is  vary  limitad  and  tha  need  for  a  ocnq^lat* 
toxicologlcal  data  base  may  not  alwaya  be  appropriate. 

There  are  tvo  major  area*  concerning  the  availability  of 
minor  crop  peaticidas  that  need  to  be  diacusaad.  Tbm  first  is 
maintaining  tha  registration  of  thoaa  chamicala  on  minor  crops 
which  now  axlat.  The  second  is  obtaining  ei^anded  registrations 
of  existing  cbemicala  and  of  new  active  ingredients  for  use  of 
minor  crops.   I  will  discuss  our  concerns  separately. 


I.  Maintaining  Ixlstlng  Ragiatrattons. 

Production  of  minor  crops  ia  dependent  on  the 
availability  of  economic  and  efficBcloos  paaticidaa. 
minor  crops,  as  dlscusaed  above,. only  a  limited 
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p«Bticld*s  ar«  r*gist«r«d  for  any  apactfic  crop/paat  sit*, 
nila  raaults  in  a  davaatatlng  l^wct  on  an  induBtry  whan  a 
raglstration  i«  lost.  Many  tivaa  wban  Uiara  ara  altamativa 
paatlcldaa,  the  altarnativaa  ara  not  a«  afflcacioua  or  ar« 
much  Bora  aicpanalva. 

Praaaura  on  tha  contlnuad  ragiatratlon  oC  minoT 
cropa/uaaa  ara  fait  priaarlly  froa  two  aourcaa.  Aa  aany  of 
tha  alnor  crop  uaaa  ara  tor  oldar  actlva  ingradlanta,  aaoh 
additional  bit  of  data  raqulrad  during  tha  raragistration 
procaaa  incraaaaa  tha  coat  of  nalntainlng  that  ainor  crop 
usa.  For  Miny  of  thaaa  co^ounds  tha  only  uaaa  that  contlnu* 
to  ganarata  revannaa  for  that  coq»ound  la  tha  ainor  uaa  and 
without  a  Bajor  crop  uaa  to  support  it  tha  co^mund  no  longar 
rapraaanta  a  viabla  produot  for  tha  ragiatrant.  Tha  otbar, 
and  poaalbly  aora  Ijiportant  Caotor,  la  aa  data  la  davalop*d  to 
Baat  currant  toxlcologlcal  raqulraaanta  for  producta  that 
continua  to  hava  aajar  uaaa  tha  Accaptabla  Dally  Intaka  aay  b* 
algniflcantly  raducad.   In  thia  caaa  ainor  uaaa  baooaa  trading 
chlpa  during  raragiatration  to  aalntain  tha  sajor  uaaa  on  an 
activa  ingradlanta  labal.  As  a  nattar  of  coursa,  tha  usar 
coaaunlty  is  not  consultad  during  thaaa  typaa  of  nagotiatlona 
with  tha  ragistranta.   in  aona  caaaa  va  only  find  out  that  our 
uaa  ia  lost  with  iaauanca  of  naw  labals  or  a  notlca  of 
voluntary  cancallation  by  tha  ragiatrant  in  tha  fadaral 
Ragiatar. 
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IX.  Obtaining  MMt  B«9l«tratloM. 

Aa  V*  las*  Bor*  old  ctMiicals  to  tiM  rarcglstntlon 
procass  and  tha  Incraasinct  raaistanc*  of  paata  to  currantly 
ragiatarad  paaticldaa,  it  la  of  paruount  importanoa  that  w* 
obtain  naw  activ*  ingradianta  to  aaat  tha  production  naada  of 
■inor  oropa. 

Th*  typical  oouraa  of  a  naw  aotiva  Ingradiont 
ragiatration  ia  that  tha  first  ragiatarad  us*  is  pursuad  on  a 
>ajor  comodity  that  will  roooiq^  a  significant  portion  of  tha 
very  larga  rasaarch  and  davalopaant  cost  of  that  activa 
ingradlant.   Undar  currant  statutory  and  r*gul*tory 
conditions,  tha  ainor  orop/us*  labal  onandoMnts  Collow  3-3 
yaara  attar  tha  first  najor  us*  is  lab*lad.  To  *xp*dlts  Hlnor 
us*  labaling,  it  vould  ba  daalrobla  to  provida  ine«ntlvaa  to 
•ncourag*  davalopmant  ofainor  crop  uaas.   Onca  a  Major  crop 
us*  la  r*gist*rad  additional  Incanttves  vlll  ba  na*d*d  to 
provida  a  nora  sggrasslv*  oiownsian  of  n*w  activ*  ingradlants 
into  sacondary  markata. 

Currant  minor  crop/us*  iprograas  within  EPA  dspsnd  on  two 
alaaanta  to  maat  our  concama.   Tha  first  is  tha  cooparativ* 
projact  with  tha  USDA,  Intar-ragional  projact  4,  trttich  has 
astabiishad  a  data  support  nachanlsm  Cor  setting  tolarancos, 
th«  first  stop  toward  obtaining  a  food  crop  us*.  This  progran 
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i*  c«v*r«ly  undu-fuiMtod  to  Bast  thi*  ^aotiv*  and  lacln  tha 
authority  to  obtain  raqlctrationa  without  eoneimraiiaa  ot  thm 
produoar  coapany.     nia  IR-4  progroa,   iMcauaa  of  its  national 
aoopa  uid  lialtad  funding,   haa  rallad  on  prlorltlaa  that  axm 
•■tatallahad  on  a  national  baaia.      Thia  laada  to  a  z*al  or 
percaivad  lack  of  raaponalvanaaa  to  raglonal  eonoagna  and 
naada.      Uao,    tha  procaaa  la  vary  Slw  with  avaraga   tlaa  Crea 
patltlon  to  tolarsnc*  of  4-5  yaara.     Tha  ZR-4  projaot  haa 
provldad  data  for  many  of  ainor  food  naaa  raglatarad,   but  aa  a 
paroantaga  of  activa  patitlona  thara  ara  a  •ignlfloant  tt-^tt^r 
of  naada  not  baing  aat  by  IK-*.      Tha  aacond  alaMant  rwaldaa 
within  EF&'a  offlca  of  Paatioida  Prograaa  and  la  bmmmA  ea  a 
Folloy  8t«ta>ant  iaauad  In  1986    (FS  91i    11341-1134B) .      Vbirn 
policy  allowa  for  tolarancaa  baing  iaauad  baaad  on  ragienal 
data,    additional  faa  walvara  bayond  IB-4   for  tolarane* 
Batting,   and  axpaditad  ravlaw  for  ragiatratlon  for  alnor  oxop 
uaaa,     Tha  critaria  aatabliahad  by  tba  Aganoy  tanda  to  ignora 
tha  ragionality  of  production  pnetieaa  within  tba  nafclonal 
aeopa  of  production  which  raaulta  in  aany  erop/alta  naaa  ta  ba 
unabla  to  avail  thaaaalvaa  of  tha  incantlvaa  aatabliabad  fay 
tha  polioy.     In  tba  ayaa  of  tha  uaar  ooamnity  both  ZItr-4  and 
IPA'a  alnor  uaa  policy  hava  anjoyad  linitad  a 
tha  naada  of  tha  industry. 


Nitti  thla  background,   thara  ara  alx  apaoifio  c 
would  Ilka  to  pr^oaa  for  inclusion  In  tha  toitinnaMitt— 'a 
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bill,  saction  305(a)  provldM  that  Saction  6  of  Ftna  b« 
ttodlfied  by  adding  a  nev  provision.  Section  6(g},  which  would 
cequire  tihat  tha  Adnlnlatrator  publish  in  tha  Fadaral  Register 
a  Notice  of  the  Receipt  of  a  Request  tor  a  VoluntarY 
Cancellation  by  any  pasticida  registrant.  The  provision  then 
states  that  tha  Xd>inistrator  nay  subsequantly  approve  such  a 
raquaat.  We  would  suggest  that  this  provision  be  Bodified  to 
provide  that  the  Adalnistrator  shall  not  approve  any  voluntary 
cancellation  for  a  period  of  90  days  following  the  publication 
of  tha  Notice  that  a  voluntary  cancellation  bae  been 
rsgueetad.   Ha  would  further  ask  that  the  provision  be 
nodiflad  to  require  the  Adninlstrator,  In  addition  to 
publication  In  the  Federal  Register,  to  take  all  reasonable 
additional  eteps  to  notify  user  groups  of  the  proposed 
cancellation. 

If  during  that  90  day  tlae  period,  a  coepany  agree*  to 
transfer  tha  registration  to  a  minor  crop  user  group,  the 
registration  ahould  be  maintained  by  that  uaer  group  for  an 
additional  period  of  180  days  during  which  the  user  group  can 
evaluate  the  data  base  on  the  cheaical,  preptare  any  data 
waiver  request  irtiich  may  be  necessary,  and  also  allow  for  SPA 
to  detarmina  what  the  appropriate  data  requirements  are  to 
aaintain  the  desired  minor  us*.  This  typ*  of  provision  would 
allow  user  gcoupe  to  become  involved  wh*n  r*gi*trantB  are 
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propoaing  to  taJw  oft  tta*  aarXot  cbMilcalc  Htaieb  mrm   of 
partlculor  concom  to  cuch  timmr   groupa. 

our  Bocond  praposal  !•  that  tti*  Congrw  Rdd  to  FinUk  ■ 
HchaniBM  for  Che  public  fiutding  of  data  nacaaaary  to  anpport 
alnot  crop  raglatrationa.  Tba   axlatlng  nt-4  program  ia 
li*itad  in  boUi  Ita  aandBta  and  Ita  fundljig.   In  ragard  to 
minor  food  cropa,  tba  IR-4  prograa  providaa  only  tha  raaldiia 
data  nacaaaary  to  aiqtport  a  raquaat  for  a  naH  telaranoa.  Ha 
baliava  that  tha  IR-4'a  aandata  and  funding  ahonld  ba 
inoraaaad  to  allow  it  to  prevlda  raaidua  data  nanaaaaiy  to 
Maintain  axiating  tolarancaa  aa  wall  aa  to  saak  imv 
tolaranoaa,  and  alao  to  allow  it  to  davalop  tha  othar  data 
whi^  aay  ba  nacaaaary  for  tha  ragiatration  or  raragiatcatioa 
of  a  Minor  uaa.  In  tha  altamativa,  a  aaparata,  quaai— publio 
corporation  could  ba  davalopad  to  puraua  naw  naaa  of  rliaali  ala 
for  Minor  cropa  or  to  provida  tha  data  tor  tha  Haintonaaaa  of 
axiating  Minor  crop  uaaa  and  tolarancaa. 

Our  third  propoaal  ia  to  Modify  Saotion  )(o)(a)<A)  to 
raquira  conaidaration  by  tha  Adaiaiatrator  of  tha  impact  on 
Minor  crop  uaara  of  tha  fallura  to  Modify  tha  data 
requiraManta  for  both  naw  and  axiating  ragiatrationa.   Wa 
■ugqaat  that  tha  atatuta  ba  aodlfiad  to  raquira  tha 
Adainiatrator  to  conault  with  tha  USEA  and  with  potantlally 
affaetad  uaar  grotw*  prior  to  Making  any  daoiaion  ragardlng 
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data  waivar  and  data  raqalrMHnta  for  mlttsr  or^pa  or  ■Inor 


Our  fourth  auggoatlon  1>  that  Cowgraaa  aodlfy  th«  atatuta 
to  aaka  It  aaalar  for  laotb  primary  raglatzanta  aa  wall  as  us«r 
groupa  (potantlal  third-party  raglatranta)  to  ragtatar 
ch^loala  tot  Klnor  iwaa.  A  aajor  taotor  wblA  lialta  tha 
willlngnaaa  of  both  tha  priiury  Eegietranta  aa  wall  aa  grovar 
grotqta  to  undartaka  tha  raglatratlon  of  ohaaieala  on  high  valna 
■litor  cropa  la  tlM  conoam  about  tha  potaatlal  liability  tor  crop 
daaaga  lAich  aay  raault.   In  ordar  to  wwouraga  both  tha  pclaary 
ragistrants  and  tha  uaar  groupa  to  ondartaka  auoh 
rag iBt rat ions,  Congraaa  ahould  provlda  aoaa  daolaration  of 
Congraaalonal  intant  that  It  la  OMialatant  with  pnblla  poliey 
for  auch  raglatranca  to  walva  liability  for  orop  daaaga  whldi 
■ay  raault  froa  tha  usa  of  tha  paatioida  on  a  ■Inor,  high 
valua  coiaodity.  Although  a  nuilMr  of  courta  hava  t^hald  auch 
waivar  arrangoMnta  oontalnad  on  labala,  all  gronpa  ara 
ooneamad  that  aoaa  oourta  may  datanliM  that  this  typa  of 
waivar  ia  not  in  tha  publlo  Intaraat.  A  claar  atataaant  by 
tha  Congraaa  that  aw^  walvara  ara  In  tha  public  Intaraat  In 
ordar  to  aaka  auch  pasticldaa  availabla  on  ainor  oonBodltiaa 
would  claarly  raduca  tha  llkallhood  oC  an  unfavorobla  court 
ruling  on  this  iasua,  and  thua  ancouraga  tha  furthar 
ragiatration  of  paaticidaa  on  vlnor  oropa. 
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A  flftb  ar«a  of  concam  !■  in  rmqaxd   to  fa*B  to  support 
■inor  iu«  tol«ranc«a,  r«giatratlons,  uid  r«r*glstrmtioiis. 
Although  th*  bill  dooB  allow  thm   Administrator  to  walv*  tb* 
raraglatratlon  tmmm   for  tltoaa  ebaaicala  that  ara  iiaad  en  ■inor 
cropa,  tba  bill  doaa  not  daal  witb  two  othar  typaa  of  faaa 
that  ara  of  concam  to  ninor  crop  growara.  na  first  ara  tha 
tolaranca  taaa.   Wa  would  auggaat  that  tha  atatuta  bs  assiiilart 
to  provida  for  an  autosatic  tolaranca  faa  walvar  far  any  minor 
uaa  tolaranca  and  in  addition  that  th*  f««  ba  tmivwl  Mbsiwvax 
tha  tolaranca  ia  sought  by  a  third-party  ragistrant  whi^  will 
not  banafit  diraotly  financially  froa  tha  tolaranca.   Zn 
addition,  wa  ara  concamad  about  tha  IPA'a  statad  intant  to 
seak  ragiatration  faaa.  It  tha  Agancy  doaa  aaak  such 
ragiatration  faas,  aa  it  has  propoaad,  wa  auggaat  that  Minor 
crop  ragiatrationa  ba  axaapt  fros  any  ragiatration  faa 
raquiraaanta . 

Finally,  wa  would  urga  Congraaa  to  pasa  an  aasnOaant 
which  would  claarly  raquira  EPA,  in  thoaa  caaaa  whars  a 
chanical  by  ita  labal,  would  ba  limitad  to  uaa  in  cartaln 
gaogra^ical  araaa  idantifiad  on  tba  lobal  to  raquira  raaidua 
data  only  within  that  geographical  araa.   Dndar  tha  axisting 
■yataa,  BPA  ia  raquiring  raaidua  data  froa  all  araaa  of  tha 
country  wbara  tha  ainor  crop  ia  grown,  daapita  tha  taot  that 
tha  naad  for  tha  chaBical  say  ba  ll>itad  to  only  oartaln  araaa 
of  tha  country.   If  tha  ragiatrant  ia  willing  to  accapt  a 
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Unit  on  th«  labal  on  ttm   us*  of  tb*  che«ical  to  certain 
g«ographical  araaa,  than  tba  Agancy  should  raquira  raaldua 
data  only  tcaw   those  qaographical  araaa.   If  broadar 
gaographical  ragiatratlona  war*  aubsaquantly  aought,  tha 
Agancy  could  then  requira  additional  raaldua  data  to  support 
tha  broader  geographical  ragiatration. 

Florida  Fruit  and  Vagatabla  Asaoclation  appraeiataa  tba 
opportunity  to  axprasa  its  vlaws  on  this  vary  complax  sattar 
and  wa  will  anawar  any  questions  you  say  have  concerning  our 
perception  of  these  issues. 
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CUVm  J.    COLLIES 

ON  BEHALF  OF 

GROCERY  WUniFACTUItESS  OF  AMERICA,    INC. 

BEFORE 

THE   HOUSE  OF  REPRESEHTATIVES  OJIHITTEE  OH  AGRICULTURE 

OH 

re  IN 

[DUES 
Jun«  17,  1987 

Mr.  Chairman  and  Henters  oC  the  Connltta*,  I  an  Calvin 
J.  Collier,  a  partner  of  tha  Ibm  firn  of  Hugbes  Hubbard  k 
Read.   I  an  appealing  today  on  behalf  of  the  Grocery 
ManufactuxerB  of  Aaerica,  Inc.  (GKA).   GMA  is  an  80-year-old 
national  trade  aaaociatlon,  conprlaad  of  ovax  130  co^anies 
Mhicb  manufacture  food  and  other  products  sold  in  retail 
grocery  atoies  throughout  the  united  States.   GMA  menbar 
conpaniea  employ  over  2.5  million  people  nationwide  and  have 
annual  sales  in  axcaas  of  1350  billion. 

GMA  supports  legislation  to  assure  national  unlfoniity 
in  the  regulation  of  the  levels  of  pesticide  residues  in  or  on 
food.  This  is  a  matter  of  critical  importance  to  aflrieultural 
producers,  food  processors  and  the  public  at  large. 

The  national  uniformity  legislation  that  OIA  auppoits 
was  passed  by  the  House  of  Sepreseatatives  last  year,  as  part 
of  the  pesticide  legislation  thet  ultimately  was  not  acted  upon 
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in  ths  Senate.   It  is  conpromise  legislation  that  does  not 
represent  all  that  GMA  would  like  to  have  or  all  that 
environmental  organizationa  would  like  to  have.   But  it  is  a 
sound  and  workable  approach. 

I  will  not  suimarize  all  of  the  specific  pioviBione  in 
the  lapielatioD,  Attached  to  agr   statement  is  a  detailed 
■nal7Bis  that  explains  the  need  for  the  legialation  and  each  of 
the  specific  provisions  In  detail,  i  ssk  that  it  be  included 
in  the  record  of  this  hearing.   Instead,  I  will  diacusSi  in 
broad  terms,  the  problems  encountered  br  the  food  industry  that 
make  tbla  legialation  so  essential,  bow  the  legislation  will 
resolve  some  but  not  all  of  tboae  problems,  and  thua  why  it  is 
a  practical  compromiae. 

I  need  hardly  point  out  to  the  Comnlttaa  that  the 
agriculture  and  food  industry  of  oar  country  is  a  truly 
national  enterprise.   From  farmer  to  coosuner,  food  trsvels 
throughout  the  50  states. 

Enomoua  problems  arise,  therefore,  when  an  individual 
State  imposes  a  pesticide  residue  level  that  is  different  than 
the  Federal  levels  and  the  levels  of  the  rest  of  the  States. 
Disparate  regulation  fractures  nationwide  distribution  patterns 
of  food  products  and  generates  unwarranted  public  confusion 
over  the  safety  of  the  food  supply  {snd  particular  food 
products).   Under  current  lew,  there  is  no  aaaurance  that  these 
diaruptlve  effecta  of  isolated  State  actions  are  justified  by 
public  health  requirements. 
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Gm*B  concerns  ace  not  bypotheticel.   These  very 
problems  acose  in  the  field  of  pesticide  regulation  four  rears 
ago,  when  one  State  took  unilateral  ectlen  to  ben  any  food 
product  found  to  contain  any  detectable  anount  of  a  particular 
pesticide,  ethylene  dibronide.  nro  years  ago.  another  State 
took  sinilar  unileterel  action  to  lower  the  peialssible 
residues  of  another  pesticide,  daminoside,  when  it  dlsegreed 
with  a  new  lower  tolerance  set  by  EPA.  EPA  is  now  conducting  • 
comprehensive  review  of  ell  previously  approved  food  use 
cheaicels.  nevertheless ,  unless  legislation  Is  enected  to 
require  national  uniformity,  the  food  industry  faces  tho 
specter  of  recurring  unilateral  actions  by  Individual  states 
throughout  the  country,  restricting  or  benning  pesticide 
residues  and  disrupting  the  national  food  distribution  syatee. 

GMA  does  not  oppose  —  indeed,  GHA  eodoreee  — 
effective  Federal  regulation  of  paatlcldes  to  protect  tbe 
public  heelth.   In  our  view,  however,  we  cennot  have  both  • 
national  food  distribution  aysten  end  nenunlfom  State 
pesticide  regulations.  Setlonal  unlforaity  in  regulation  of 
pesticide  residues  in  or  on  food  is  critical  to  a  natioowlde 
market  for  our  fan*  produce.   Exceptions  to  unlforMlty  should 
be  carefully  considered  and  peraitted  only  when  they  are 
clearly  justified  to  protect  the  public. 

Legislation  to  achieve  national  unlforaity  has  been 
the  subject  of  hearings  and  debate  in  both  the  House  and 
Senate.  Last  fell,  the  House  of  Raprasentstives  peseed  tbe 
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Stenholm-Roberts  Amendments  to  FIFRA  that  would  have  required 
national  uniformity  for  all  regulation  of  pesticide  residues  in 
OF  on  food.  When  the  uniformity  provisions  were  criticized  as 
being  too  broad,  they  were  natroHed  in  several  respects.  Most 
importantly,  they  were  scaled  back  to  cover  onlz  those 
pesticide  residues  for  Mhich  EPA  has  currant  toxicity  tests  to 
support  the  Federal  tolerance. 

The  Stenho In- Roberts  Food  Production  and  Marketing 
Uniformity  Amendments  of  1986.  were  psssed  by  the  House  of 
Representatives  on  September  19,  1986. 

After  the  Senate  refused  to  accept  a  more  ambitious 
national  uniformity  provision  tbsn  the  one  adopted  by  the 
Mouse,  a  further  compromise  mbs  drafted.   Although  9fA  did  not 
like  aome  oC  the  changes,  it  acquiesced  because  the  basic 
principle  of  national  uniformity  remained  Intact.   That 
compromise  provision  was  passed  by  the  House  on  October  16.  On 
October  18,  the  last  day  of  the  99tb  Congress,  the  Senate 
failed  to  take  up  the  FIFRA  amendments  and  thus  the  entire 
legislation  died. 

Although  GHA  remains  convinced  that  the  original 
Stenholm-Roberts  Amendments  that  passed  the  Houae  on 
September  19  are  the  best  solution  to  the  problems  faced  by 
food  manufacturers  sod  farmers,  GHA  stands  by  Its  decision  to 
accept  and  work  for  the  compromise  version  that  passed  the 
House  on  October  16. 
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Th«  coaproalss  legislation  rAqulras  EPA  or  FDA.  for 
•▼«rr  p«atlcid«  iMldu*  pamlttod  In  or  on  Cood,  to  publish  Id 
tbo  Podarsl  Raglstcr  •  pioposod  national  unlfora  loval.   Anj 
parson  has  so  opportunity  to  provide  Infonutlon  d«aoa«tcatiii9 
Mhy  the  level  Mould  not  ba  sufficient  to  protect  the  public 
health  throughout  the  nation.  EPA  Mist  than  decide  Mhatbar  an 
exception  fron  national  unlforHity  Is  Justified  on  a  public 
health  basis. 

This  procedure  applies  only  to  pesticide  decisions 
thst  have  been  nada  on  tha  basis  of  data  and  Infomatien 
meeting  current  safety  standards.  It  does  not  apply  to  old 
pesticides  thet  have  not  bean  ravlaoad  under  currant 
requlresMnts. 

Tha  States  retain  their  traditional  authority  to 
protect  tbe  public  health  of  their  residents.  States  aey 
petition  EPA  or  FDA  to  establish  lottar  levels  than  tb*  oaifen 
national  level,  and  the  Federal  agendas  nust  respond  within 
ISO  days. 

Of  particular  iivortance  to  famars,  tbe  coaproadea 
bill  contains  a  pipeline  provision  tbat  prevents  •  State  fcoa 
innedlately  changing  a  tolerance,  and  thus  banning  tba  sale  ot 
food  tbat  was  lawfully  produced  undar  the  old  tolaranea.  unless 
an  emerganey  exists  where  tbe  old  tolereace  can  he  sbowa  to 
present  an  unreasonable  risk  to  public  heeltb.  Food  that  la 
produced  In  accordance  wltb  tbe  old  tolerance  can  eontlaue  to 
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■«  "oia,  »  long  .1  »=t.  i.  no  .uch  eni.tgency.   This  ,fpU,, 
to  «11  p«BticidaB,  both  new  and  old. 

Tho,.  pco.iilons  ropteiont  •  tin,  oonpromis.  providing 
•  balancM  .olntlon  to  •  praising  ptoOlan..   oba  th.rofore 
•ucports  in,  compromise  legislation  thst  •,„   passed  1>,  the 
House  on  Octoi>er  16  and  urges  that  it  be  enacted. 


77-447   0-88-32 
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CCMFRmiSE  LEGISLATION  GOVESMIW; 

NATIORAL  UNIFORMITY  III  PESTICIDE  RESIDUE  REGULATIOM 

PASSED  BY  THE  HOUSE  OF  REPRESEKTATIVBB 

OCTOBEK  16,  1986 

The  legiilatioD  adds  a  now  aactlon  413  to  th«  Fad*ral 
Pood,  Drug,  and  Cosmatic  Act  (FDIC  Act)  to  asaui*  aatiooal 
uniformity  in  tha  regulation  oC  pasticides  miduaa  in  or  oa 
£ood. 

The  Maad  for  Food  PtoduetioB  and  ItortotlnQ  UniforaltT 
Although  food  production  and  maikating  bavan  as  an 
•ntiraly  local  nattar  In  tha  aarly  laooa,  the  United  States  has 
now  become  a  nationwida  food  naEkat.  Pesticides  are  used  in 
food  pioduction  throughout  the  countrr,  and  that  food  is  in 
turn  distributed  In  avary  State  throughout  the  nation.  Local 
and  even  regional  markets  have  largely  diaappeaced. 

Non-unlConi  laws,  regulations,  and  other  raqultSMents 
have  a  direct  and  invwdiate  Impact  upon  food  production. 
Conflicting  prohibitions  or  raqulranents  for  residues  of 
pestlcidaa  in  food,  or  different  labeling  requirements, 
discourage  food  procaasora  from  using  the  food,  confuse  food 
retailers  and  consumers,  add  substantial  cost  to  tha 
distribution  and  naiketing  of  food,  and  thua  diarupt  fam 
markets,  reduce  farm  Incoma,  and  incraaae  tha  coat  of  food. 
Uniform  national  regulation  of  the  lerela  of  raaldues  of 
peaticldaa  in  or  on  food  la  easentlal  to  a  aound  national 
agricultural  progran. 
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inconiiBtwit  datanilaatlons  or  additional  riagulatotr 
requl [Omenta  rosult  la  an  oaomona  oeononlc  bucdoa  upon 
conBUflMrs  tor  no  public  haalth  bonoflta.  Con£ltctiov  ox 
additional  cagulatory  laquiramenta  in  diffacant  jurlsdlctlona 
Esqulra  tha  food  Industry  to  pay  nora  £ot  co^liaAca.  dlarupl: 
normal  matkating  practlcas,  and  thua  Ineraaaa  food  prlcat  to 
consumars. 

CitiaaDS  wlio  live  in  on«  part  ot   the  countrj  ara 
■ntltlad  to  no  l«sa  pretaction  than  tboaa  who  llva  in  anothar. 
Our  citizens  also  travel  wldalr  throughout  the  country  and  ara 
entitled  to  tha  aane  protection  in  every  State  they  visit. 
Determinations  about  the  levels  of  .pesticide  residues  la  ot  on 
food  Bust  therefore  be  consistent  in  every  jurisdiction  in  this 
country. 

State  and  Local  enforcenont  of  unifota  requiresMuts 
for  the  levalB  of  realduea  of  pesticides  tn  or  on  food  Mill 
ensura  a  aafa  food  supply  throughout  the  country  and  thus  will 
increase  consumer  protectioa.   Deployiag  State  and  Local 
rasouEces  away  from  duplicative  and  conflicting  pesticide 
residue  level  determinations  and  into  enforcsaent  of  uniform 
national  regulatory  policies  represents  the  wisest  expenditure 
of  public  funds. 

Rom  section  413  of  the  Federal  Food,  Drug  and  Cosmetic 
Act  is  designed  to  assure  aatloaal  uniConalty  in  both  the 
determinations  of  permissible  levels  of  residues  of  pesticides 
in  or  on  food  and  tha  resulting  regulatory  teguirements  and 
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prohibitions  involvsd  in  the  ragulation  of  tha  levals  of 
p«ttlcid*  casldues  in  or  on  Eood.   Fedarnl  Ibms,  ragulations, 
■nd  tnteiprabations  Mill  be  controlling  throughout  th« 
countiy.   To  niak«  cvrtsln  that  any  local  needs  are  not 
overlooked,  however,  the  new  section  also  provides  Cox 
exemptions  from  the  general  rule  of  national  uniEornltr  whare 
they  ate  justified  by  public  health  considerations. 

ABalyaia  at   the  Leaialatlon 
seetlon  A\^lm\.      Section  413{a}  provides  that  a 
pesticide  residue  level  decision  issued  by  EPA  or  FDA  under 
Sections  40S  or  409  of  the  FD&C  Act  or  in  any  eaCorcenent 
statement  shall  be  uniform  throughout  tha  States  if  it  complies 
Mlth  the  requirements  of  these  neM  provisions.  This  national 
uniformity  applies  both  to  formsl  regulstlons,  such  as 
tolerances  and  food  additive  regulations,  and  to  Infonsal 
enforcement  statements,  such  as  action  levels  and  concern 
levels. 

Under  the  FDfcC  Act.  EPA  establishes  tolarancas  £oe 
residues  in  or  on  rsM  agricultural  cMSDodltles  of  pesticides 
registered  for  use  with  those  comtodities,  and  promulgates  food 
sddltlve  regulations  for  residues  in  processed  food  made  from 
the  TBM  agricultural  comoudltles  for  Nhlcb  a  pesticide  has  been 
registered.  FDA  establishes  action  levels  tad  other 
enforcement  requirements  (Including  prohibitions)  foe  pesticide 
residues  for  which  EPA  hss  not  taken  appropriate  acttoa  under 
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its  authority,  establishes  lequiceinents  Cox   Cood  labaling 
relating  to  the  safety  of  pesticides,  and  enforces  both  EPA  and 
FDA  pesticide  tegui rements  as  they  relate  to  Cood  products. 
Taken  together,  the  FO&C  Act  authorises  EPA  and  FOA  to  regulate 
every  aspect  of  the  safety  of  pesticides  in  or  on  food. 

Both  formal  and  Infoniel  regulatory  decisions  nade  by 
EPA  and  FOA  under  these  two  Federal  statutes  are  covered  by  new 
section  413(a).   EPA  and  FDA  may  inpose  Units  on  residues  or 
requirements  Cor  information  to  appear  on  product  labels  or 
posters  in  stores  or  restaurants,  oi  tuy  speciCically  decide 
that  any  or  all  of  these  are  not  warranted.   EPA  »sy  exenpt  a 
pesticide  from  the  requirement  of  a  specific  tolerance  in  food, 
thus  permitting  soy  level  Istffully  to  occur  in  tbet  food.  FOA 
nay  conclude  that  da  mlniMia  residues  are  safe  and  should  not 
be  the  subject  of  eoforcment  action.  Informal  decisions,  such 
as  FDA  action  levels,  are  often  as  ii^ortant  in  the  regulation 
of  pesticide  residue  levels  in  or  on  food  as  Eomal  decisions. 
The  United  States  Supreme  Court  recently  confimed  FDA 
authority  to  regulate  food  cantemiaents  through  infonully 
established  enforcement  levels  in  lieu  of  formal  tolerances. 
All  of  these  types  of  explicit  Federal  regulatory  decisions 
establish  a  permissible  level  foi  a  pesticide  In  or  en  food  and 
thus  are  included  icithia  tbe  scope  of  section  413. 

Section  413(a>  does  not  make  regulatory  inaction 
controlling  unless  it  is  based  upon  en  explicit  decision  made 
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by  EPA  OT  FDA.   Only  a  specific  Federal  determination  c«lating 
to  a  pecmissible  level  for  a  residue  of  a  pesticide  in  oc  on  ■ 
food  is  covered  by  this  section.   An  FDA  decision  not  to  bring 
enforcement  action  against  illegal  pesticide  in  or  on  i  food 
because  of  a  lack  of  resources  or  other  priorities  would  not 
preclude  State  enforcement  action.  The  failure  of  the  Federal 
agencies  to  make  a  determination  about  the  safety  ot  a 
pesticide  residue  would  also  leave  the  States  free  to  take 
their  own  action,  until  EPA  or  FDA  make  a  specific  regulatory 
decision  on  the  matter.   Thus,  section  413(a)  makes  certain 
that  only  documented  explicit  Federal  detecni nations  trigger 
the  requirement  of  national  uniformity. 

Section  413(a)  refers  to  a  'residue  level*  of  a 
'pesticide  chemical.'  This  has  long  been  interpreted  by  EPA 
and  FDA  to  include  any  inert  ingredient,  metabolite,  brsekdowa 
product,  or  similar  substance  in  or  on  food  that  results  Ccoa 
the  use  of  a  pesticide. 

section  4i3fb>.  Section  4l3(b>  establishes  the 
procedure  that  must  be  used  by  EPA  and  FDA  to  astsbllsb 
national  uniCornity  for  a  pesticide  residue  levsl  and  defines 
those  pesticides  for  which  national  unifomity  will  and  will 
not  apply. 

Paragraph  fll  establishes  the  national  uniforaity 
procedures  to  be  followed  for  all  pesticide  decisions  Bade  by 
EPA  and  FDA  after  the  date  of  enactaent.  Specific  pcoceduzes 
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■ra  E«qulred  to  b«  Collowed  by  EPA  (for  decisions  Issued  uadet 
sections  408  ot  409  of  the  FD&C  Act)  sod  FDA  (foe  sny  other 
type  of  decision  relating  tc  enforcement  ectien).   Por  every 
such  decision.  EPA  or  FDA  is  required  to  publish  a  proposed 
reguletlon  under  the  notice- and -conment  rulansking  provlsloBS 
of  the  Admlnistretive  Procedure  Act  (9  O.S.C.  953).  proposing 
to  make  the  decision  s  unifora  national  decision.  Under  this  ' 
provision,  EPA  and  FDA  have  no  discretion  in  this  natter.  For 
every  pesticide  regulation  or  enforcement  decision,  they  are 
required  to  propose  a  national  unifonaity  regulation.  Thus, 
there  will  be  no  Federal  pesticide  residue  dacisioa  after  the 
data  of  anactnent  that  Is  not  the  subject  of  e  proposed 
national  unlfomlty  regulation  published  in  the  Federal 
Keg later. 

Under  this  provision,  the  sole  issue  on  which  public 
coniMnt  is  to  be  requested  in  the  proposed  regulation  is 
whether  the  Federal  decision  'protects  public  taeeltta.  including 
the  health  of  Identlfisble  population  groups  with  epeeial  food 
consumption  patterns.*  After  receiving  public  coanont  on  that 
matter,  EPA  or  FDA  oust  decide  Nhether  the  Federal  decision 
does  In  feet  protect  hunan  health,  including  special 
populations.  If  EPA  or  FDA  decides  that  it  does,  the  Agency 
has  no  discretion  but  to  ptoaulgate  a  final  national  uniformity 
regulation.  Only  if  EPA  or  FDA  decides  that  the  public  cooaent 
demonstrates  that  the  Federal  decision  does  not  protect  human 
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haclth  de«s  It  hav*  the  authority  not  to  pEomlgato  •  national 
uaiCocmltr  rogulation. 

Paranraph  ii\   prescrltMS  th«  idantlcal  ptocadura  tot 
•11  posticido  doclslons  made  hy   EPA  and  PDA  prist  to  tha  data 
of  anactoiant.   PolloMiog  anactoant,  EPA  and  FDA  ata.  raquirad  to 
publish  pEoposad  national  unifocnltr  regulationa  foe  all 
pre-anactnant  daciaions.   Onca  again,  this  la  a  Eaqulranent 
that  ia  not  laft  to  tha  discratlon  of  tha  aganclai.  Tha  mwma 
critarla  apply  for  datatmining  Mhathar  a  final  national 
uniforaity  tagulatlon  will  ba  ptonulgatad. 

Pagaofph  {i\   daflnaa  thosa  pastleldaa  to  Nbieh 
national  uoifotnity  Mill  apply.  ODdar  this  paiagraph,  national 
unifornity  appllas  only  If  tha  Initial  raglstratlon  or 
raragiatcation  of  tha  pasticida  was  approvad  undax  sactlon 
3(c>{S>  Of  FIFRA  oa  or  aftor  April  29,  198S.  Osas  raglstacad 
undac  other  provisions  of  PIFU  (ft^Aj.,  conditional  raglstratlon 
undat  section  3(a)(7})  are  not  Included.  National  unlforaity 
alao  applies  if  tha  Initial  raglatration  or  tateglsttatlon  was 
approved  on  the  basis  of  current  scientific  data. 

The  reguicenents  of  currant  scientific  data  era 
defined  by  reference  to  the  regulations  prepared  by  EPA  to 
establish  data  ragulreaents  for  pesticide  registration  which 
were  proposed  In  47  Fad.  Reg.  931*1  (RovaaAer  24,  lf83), 
proaulgated  in  49  Fed.  Keg.  4285S  (October  24,  ItM),  aad  Bade 
effective  In  90  Fed.  Reg.  16234  (April  25.  l»as>,  and  which  era 
now  codified  in  40  C.F.B.  part  19t.  Although  pro«ilgst«d  by 
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EPA  in  final  Eoiiii  on  October  24,  19B4,  these  cegulstlons  bacama 
Affective,  after  congressional  ceview,  on  April  25,  1985. 

Accordingly,  any  registration  of  a  peaticids  use 
approvsd  by  EPA  under  section  3(c)(5)  oa  or  after  April  23, 
1985,  is  lutomatically  deemed  to  have  been  approved  on  the 
basis  of  current  data  requiresents.  Virtually  all  of  the 
registrations  approved  by  EPA  after  the  regulations  were 
proposed  on  Hovember  24,  1982,  and  many  of  the  registration* 
approved  while  the  regulations  were  under  consideration  prior 
to  Movamber  24,  19B2,  ware  approved  en  the  basis  of  data  that 
mat  or  were  equivalent  to  the  requlremsnts  contained  In  the 
regulations  as  found  In  40  C.F.>.  part  159.   Accordingly, 
section  413(b}<3)  provides  that  all  registered  uses  which  have 
in  fact  bean  determined  to  meet  the  requireaents  of  those 
regulations,  in  ths  form  in  which  they  were  promulgated  on 
October  24,  19S4  and  became  affactive  on  April  25,  1995,  are 
also  subject  to  the  national  unifonaity  provisions. 

Because  science  is  constantly  evolving,  new 
information  may  ba  required  at  some  time  in  the  future  for  any 
pesticide  use  registered  or  reregistered  on  the  basis  of  data 
maetlng  the  requirenents  of  40  C.F.R.  part  158  as  they  were 
promulgated  on  October  24,  19B4.  This  would  not  mean  that  the 
pesticide  use  was  no  longer  subject  to  national  uniformity. 
National  uniformity  would  continue  to  apply  under  these 
provisions.  States  could.  Of  course,  request  that  EPA  or  fda 
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grant  •xemptions  undec  section  413<a)  to  allcm  then  to  tak« 
thaii  OMD  action. 

In  accordance  with  Congtasslonal  nandtte.  EPA  hai 
begun  a  detailed  proceas  of  reregistcation  of  old  pestlcldea  to 
assure  that  they  meet  aodern  standards.   Until  the  uses  of 
these  old  pesticides  are  raragisteredi  thar  aie  not  subject  to 
the  national  uniformity  provisions  in  section  413.   Onca  any 
use  of  an  old  pesticide  has  bean  receglstered  on  the  basis  of 
data  Mhicb  satisfy  the  raqulranents  of  current  40  C.P.R.  part 
158,  hONavar,  it  would  be  subject  to  the  provlsioas  on  national 
uniformity. 

Onca  a  pesticide  use  has  been  approved  on  the  basis  of 
current  data  raqulraoMnts,  parnlsslbla  raaidua  lavals  Id  or  oa 
food  may  be  established  under  a  Federal  latt  or  a  cegulatlon  or 
enforcement  requirement  thereunder  in  a  wide  variety  of  ways 
(ft^a^.  by  the  pass-thtough  ptovislen  In  the  proviso  in  section 
402(a}(2>  of  the  Federal  Food,  Drug,  and  Cosnatic  Act,  br  a 
food  additive  regulation  in  section  409  of  that  Act,  or  by  aoia 
informal  regulatory  decisions  such  as  an  action  level  or  other 
enforcement  decision  issued  by  fda  under  section  406  or  ether 
provisions  of  that  Act).   All  of  these  actions  would  be  equally 
subject  to  national  uniformity.  Thus,  a  State  or  Local 
government  could  not  establish  a  different  requiraaaat  or 
prohibition,  either  directly  or  indirectly.  A  State  eouU  net 
ban  a  food  which  net  the  Federal  level  or  take  eny  otbet  totB 
of  anforceaant  action  based  on  that  level,  such  as  iapesiag 
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civil  (inaa  or  criminal  panaltlss.   Nor  could  a  State  uae  othar 
iadiract  maaas  to  impose  its  own  ragulatory  requiramanta 
calating  to  a  peaticida  raaidua  level  permitted  under  Federal 
law,  sucb  aa  a  labeling  caqulraaMnt  or  posters  in  atoraa  and 
restaurants,  where  IPA  and  FDA  have  not  imposed  such 
requlraaants. 

geetioii  ai3fe^.  Section  413<c}  explicitlr  provides 
that,  once  BPA  or  FDA  has  promulgated  a  Clnal  national 
uniformity  regulation,  no  Stata  or  political  subdivision  may 
establish  or  enforce  any  regulatory  limit  en  residues  of  a 
pesticide  in  or  on  food  that  is  not  identical  to  the  BPA  or  FDA 
pesticide  daciaien. 

SeetloB  4ia/d^.  section  413(d)  contains  ■pipeline- 
provisions  to  prevent  States  tzom  making  pesticide  dacialons 
that  have  a  retroactive  affect  on  the  food  industry.  Thsaa 
provisions  apply  to  all  pesticides,  not  just  those  subject  to 
national  uniformity  under  sactiona  413(a)-(c). 

Paragraph  <n  provides  that  a  Stata  or  political 
subdivision  thereof  may  not  epply  iny  additional  requirement 
with  respect  to  a  residua  of  a  pesticide  in  or  on  food  which 
was  lawful  under  Federal  law  and  the  law  of  the  State  as  of  the 
time  that  the  pesticide  was  In  fact  used  on  the  food  crop. 
Thia  la  a  "pipeline*  provision,  which  prevents  a  State  from 
applying,  directly  or  indirectly,  new  regulatory  requirenants 
(including  prohibitions)  after  a  pesticide  has  lawfully  been 
uaad  by  the  fanaar.  Dnder  this  provision,  such  requirement* 


..Google 


can  be  prospective  but  not  retroactive.  I.e..  thej  can  apply 
only  to  residues  resulting  from  pesticide  use  after  the  nett 
requirements  have  been  adopted.   Thus,  fanners  nIII  be  able  to 
rely  on  existing  State  requi raraentB  at  the  time  they  us«  a 
pesticide  and  need  not  fear  that  those  requirements  will  later 
be  changed. 

The  operation  oE  this  provision  can  be  illustrated  by 
the  follOMing  hypothetical  example:  (1)  EPA  has  registered 
pesticide  X  Cor  use  on  potatoes  Hitb  a  pernltted  rasidus  of 
0.1  ppiD  and  State  A  has  either  adopted  that  residue  or  has  not 
stated  that  it  is  illegal;  {2}  a  farmer  applies  pesticids  X  to 
potatoes  on  January  1.  19B6,  resulting  in  s  residue  of  just 
belON  the  permitted  O.l  ppm;  and  (3)  en  June  1.  19S6,  State  A 
deternines  that  the  permitted  residue  for  pesticide  X  on 
potatoes  will  be  loMarad  to  0.05  ppn,  effective  ianadiatvly. 
The  farmer  may  still  market  his  potatoes^  containing  0.1  ppa  of 
pesticide  X,  in  State  A  After  June  1,  I9B6.  The  reason  le  that 
hia  use  of  pesticide  X  was  lawful  under  Federal  law  and  under 
the  law  of  State  A  at  the  time  he  used  it.  After  June  1,  19S6. 
however,  the  farmer  could  not  use  peaticide  X  on  potetotta  and 
market  them  in  state  A  with  a  reaidua  of  mora  than  0.09  ppa  of 
X  unless  one  of  the  other  national  uniformity  provislona 
•ppliea. 

nie  pipeline  prevision  is  subject  to  one  importeat 
exception.  A  State  may  override  this  provision  In  an  tmmn 
by  determining  that  the  existing  pesticide  residue  l«v«l 
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rapi«seats  an  'uDcassonable  risk  to  human  health'  in  that 
Stat«.  Because  tbit  Is  en  «Bet9eDcr  exception  to  the  general 
pipeline  rule,  hoMevac,  It  Is  to  be  construed  nairowlf.  It  is 
not  anticipated  that  a  State  would  routinely  nake  this  type  of 
deterraination.   A  finding  of  "unreasonable  risk*  would  require 
soma  special  detemtnatlon  of  particular  and  inaedlate  harm 
requiring  an  eatergency  withdrawal  of  the  food  in  order  to 
prevent  an  unreasonable  public  health  hazard.  Such  a  finding 
would  be  subject  to  Judicial  review  to  Tertfr  that  an  eaecgency 
that  raises  a  serious  risk  did  In  fact  exist. 

Paraoraahs  I2\    ■nil  <3^  direct  SPA,  after  consulting 
with  USDA,  to  consider  those  actions  irttieh  are  feasible  to 
aininise  the  duration  that  these  •slstlag  stocks  of  food  will 
be  in  the  'pipeline*.  EPA,  in  consultation  with  tISOA,  siust 
also  annually  review  the  status  of  such  existing  stocks  in  the 
*pipeline*  and  doteraine  if  feasible  aetioos  to  ■inlaiie  tbair 
duration  in  the  pipeline  are  not  being  taken. 

Saetion  aia<a^.  Section  419<e)  provides  for  State 
ezefaptlons  fima  national  uniformitr. 

Paragraph  fi\  pnraits  aBT  State  to  petition  KPA  or  FDA 
to  allow  the  state  to  establish  a  regulatorr  Halt  on  residues 
of  a  pesticide  that  is  aore  stringent  then  the  uniform  national 
level. 

Paraaranh  <H  establishes  the  requireaents  for  such  a 
petition.  The  petition  aust  be  supported  by  data  and 
inforaation  tfaet  daaonstrate  ressoaeble  concern  about  the 
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•CEsct  of  bh«  national  unifom  casldua  laval  oE  tha  pasticlde 
on  human  haalth.  Such  InCormation  anist  ba  naw  or  in  any  araat 
not  consldarad  by  EPA  oc  PDA  at  tha  tima  tha  national  unifon 
rasidua  laval  was  establiahad. 

Aftat  racaiving  a  patition  Cor  exanptien  £r^  a  State, 
EPA  or  FDA  nuat  publiah  it  in  the  Federal  Ragiater  and  rafet  it 
Eor  conment  to  the  Scientific  Advisory  Panel  establiahad  under 
section  25(d)  of  FIFKA. 

Paragraph  I3i   lequicea  that,  within  ISO  days  aEter 
receiving  tha  patition,  EPA  or  FDA  aust  respond  either 
granting,  in  Mhole  or  in  part,  or  denying  the  petition.  Tha 
agencies  have  no  diaccetion  in  meeting  the  ISO-day  deadline. 

In  determining  whether  to  grant  or  deny  the  petition 
Eor  an  exemption  from  the  general  rule  of  national  unifemity. 
the  same  criteria  are  applicable  as  in  naking  the  original 
decision  on  national  unlEomity.  SPA  and  FDA  are  to  grant  • 
petition  iE  they  detemine  that  the  unifera  natiooal  residue 
level  does  not  protect  hunan  health  in  the  Stste  of  tha 
petitionee,  including  the  heslth  of  identifiable  population 
groups  with  special  Eood  consunptlon  patterns.  If  the  agancias 
cannot  make  that  da termination,  the  petition  must  be  denlad. 
There  la  no  other  ground  speciEied  In  tha  statute  for  greating 
or  denying  a  petition.  The  order  granting  or  denying  tb* 
petition  BMist  include  a  stateawnt  oE  the  reaions  for  the 
decision. 
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rch  and  Foreign  Rgriculti 
Committee  on  Agriculture 


The  American  Association  of  Kuxaaryman  uelcomes  this  opportunity 
to  peeaent  the  views  of  the  nursery  industry  with  respect  to 
B.R.24G3  —  the  'Federal  Ineecticide,  Fungicide  and  Rodenticide  Act 
ABendmenta  of  1987.* 

The  American  ABSociation  of  Huieerynen  (AAN)  it  the  national 
trade  aesociation  of  the  nursery,  landscape  and  garden  center 
industry.   He  represent  nearly  4,1)00  ftraa  across  the  country 
•nsagad  in  all  aspects  oC  Che  green  plant  industry  —  its  grower, 
landBcape,  and  retail  segmenta.   By  almost  any  standard,  our 
Dwmbera  are  prlnarily  small  family-owned  farms  and  buslneiaes. 
It  is  eitlmated  that  the  retail  value  strictly  of  nursery  cropa 
■old  in  the  United  States  in  19S5  was  15.82  billion. 

Mr.  Chairman.  AAN  commenda  you  and  your  fellow  committee 
Benbers  tor  moving  forward  with  thia  early  discuBBion  of  the 
Federal  Insecticide,  Fungicide  and  Bodentlcide  Act  (FIFRA)  with 
■n  eye  towards  posaible  enaotnent  of  an  amendment  package. 
Inasmuch  aa  K.R.24fi3  is  not  strictly  identical  to  the  legislation 
passed  by  the  House  of  Representatives  last  year,  the  bill  in  its 
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pc«a«nt  focn  caiaea  aome  concern*  foe  tha  nuraary  induatry.  Ha 
welcamB  Chia  opportunity  to  axplaln  our  poaition  and  canniant  on 
those  provisions  of  H.B.2463  which  will  algniflcantly  affect  the 
nursery  indusCry. 


Mr.  Chainan,  it  ta  t^Kirtant  from  the  outaat  that  thie 
Subc  omit  tee  recogniie  and  appreciate  that  tha  naraery  inAiatry 
views  existing  PIFRA  law  as  working  quite  satisfactorily  •—  with 
one  Bajor  exception.  Tha  pesticide  raraglstration  prooeaa  is 
crlpplingly  slow.  Conpossd  overwhelalngly  of  faaily  farswra  and 
■RMll  buainesses,  m  »i*   an  Induatry  which  literally  dapenda 
upon  tha  continued  availability  of  aafa  peatleidea.  A  apaedlnq-up 
of  the  reregiatratlon  procaas  is  aaaentlal  to  the  expanding  growth 
•nd  vitality  of  the  nursery  Industry.  There  are  often 
Inaufftclant  aconoalc  Incentives  enticing  peatlclda  Banufacturcra 
to  develop  the  data  required  to  ragistec  peatleidea  for 
comparatively  anal ler -scale  or  apacialty  peattclde  uses  such  as 
tha  nursery  Industry.  WM  vigorously  suppocta  those  provisions 
in  H. 8.24(3  which  posa  to  accelerate  thia  teregiatration  proeeaB. 

To  date,  nursery  production  is  not  considered  a  large  enough 
potential  pesticide  Market  to  warrant  all  of  tha  neceasary 
research,  developawnt  and  registration  costs  of  new  pesticides. 
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OnfortunateLy,  but  aomsHhat  under atandably  t 
been  mora  eeonomlcally  feasible  for  chemical 
develop  peatlcidee  foe  "major"  marliets  BUch 
BoybaanB,  if  for  na  other  reason  than  « 
contains  only  corn.   The  quantity  of  peatlcides  i 
Bonoculturea  eucb  as  wheat  is  nuch  la 

minor  uses  because  although  nursery  crops  are  much  higher  value  cr 

■  nursery  farm  often  contains  several  dozen  different  varieties 
of  growing  plants  requiring  the  application  of  nany   different 
pesticides  within  that  single  acre.   Nurserynien  are  often  forced 
to  rely  upon  pesticides  developed  for  "major"  markata  because  as 
new  pesticides  are  BUinufactured,  the  older  pesticide  products 
bacooe  the  available  doaaln  of  the  smaller  'minor'  use  nailcetB 
of  which  the  nursery  industry  has  long  been  Identified. 

AAN  urgsa  this  Subcocunittee  to  appreciate  fully  the 
■uaceptlbility  of  the  nursery  industry  to  the  sudden  losa  or 
removal  of  approved  'mlsar'  use  pestioidaa  by  either  chemical 
aanuEacturers  or  the  Environmental  Protection  Agency  (EPA) -   The 
unavailability  of  labeled  pesticides  for  minor  use  crops 
currently  costa  the  nursery  Industry  at  least  10  million  dollars 
annually  in  exports  to  Canada.   Regulations  speaking  to  the 
safety  of  peaticidas  and  their  safe  use  —  not  exorbitant 
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x«/r«giatTatlon  (Be*  —  ehould  conteol  which  peaticidea  will  and 
will  not  be  markated  for  apecialty  or  'minor*  naaa. 

In  light  of  all  of  tha  above,  AAH  conmenda  ttia  aponaora  of 
n.R.24G3  for  their  recognition  of  the  apacial  circtmatancea  and 
ncsds  of  the  nuraary  land  other  so-called  'minor*  nae)  Induatrika. 
AAN  particularly  welcaaea  the  proviaion  in  Section  10Sfj){4)(A) 
whereby  reregiatration  faea  may  be  reduced  or  waived  for  'Blnor' 
uaea.  or  foe  pasticidaa  whoa*  value  or  volun*  of  ua*  la  aaall. 
Thla  daBonatcataa  that  the  aponaora  of  u.R.7tS3   racogniaa  that 
developnent  of  new  paaticidaa  for  the  nuraery  induatry,  and  accaaa 
to  already  regiatered  chenicala,  will  depend  to  a  great  extant 
upon  the  difficulty  regiatrants  have  in  introducing  new  'ainor' 
uae  peaticidea  or  adding  new  uaea  to  exiatlng  labela.  However, 
while  Section  IDSIj) (4) (A)  leavea  the  fee  walvet  to  the 
diacretion  of  the  EPA  Adniniatrator,  AAN  urgea  that  the  fee 
waiver  be  required  for  minor  cropa  and  uaee,  particularly  aince 
many  major  cheailcal  coaipanlea  have  refrained  fro  regiataring 
peaticidea  aolely  for  minor  uses. 

There  ia  one  provision  of  H. It. 2463  dealing  with  raraglatratlon 
which  troubles  us,  Where  reregiatration  prioritlaa  are  propoaed. 
Section  ia5(d) (II (D)  ainglea  out  greenhouaes  and  nuraeriaa  aa 
places  "where  worker  exposure  is  most  likely  to  occur.*  Ma  mat 
ask  why  greenhouses  and  nuraories  are  singled  out?   Dpon  what 
(if  any)  data  waa  this  assumption  baaed?  By  aingling  out  graenhoaae 
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and  nuTsccy  crops  fron  UD0119  all  CEops  where  wocker  expoaure 
ia  most  likely  to  occur,  a  bias  is  created  which  implies  that 
nurserymen  are  not  eoinniitted  to  protecting  our  workers  or  providinci 
BBf«  working  environnentB .   Nothing  could  be  further  from  the  truth. 
The  health  and  eafety  of  our  workers  is  a  psrusount  concern,  aah 
reapectfully  requests  that  the  explicit  reference  to  greenhouses 
■nd  nursariH  trithln  Section  10S(d)(lMD)  be  deleted. 


Perhaps  the 

approved  for  uae 
Regional  Project 


trithout  question, 
research  prograos 

Regrettably, 


with  the  atrong  1 


It  important  neans  by  which  pesticldea  ar* 
the  nursery  industry  is  via  the  Inter- 
[commcinly  referred  to  as  the  IR-4  program) 


which  was  established  in  19G3  by  the  V.    S.    Department  of 
Agriculture  and  state  agricultural  experiment  stations.   II<-4 
ition  of  the  research  necessary  to  register 
oUierwlse  unavailable  to  the  nursery  industry. 
n-i    is  one  of  the  most  important  government 
lursery  Industry. 


19 S  budget 


if  many  Members  of  the  House  and  Senate 
Agriculture  and  Appropclatlona  Conmitteea,  AAM  and  others  have 
been  succesaCul  over  the  paat  few  years  in  continually  reinstatln 
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the  fund*  requiced  to   auatain  a  haalthy  IR-4  program.   It  is  claar  that 
the  aponaore  of  fl.R.I<S3  have  carstully  contanplated  th«  coiiaaqukncas 
resulting  from  «  greatly  diBiniahed  pesticide  availability  to  the  nursery 
industry  should  the  Adminiat ration  succeed  in  diniBntiing  tha  IR-4 
prograa.  MM  thanks  ths  sponsors  of  H.R.24t3  for  providing 
peraanent  authorization  for  the  IR-4  prograsi  in  Section  i25. 

NOHKER  HEALTH  AND  SAFBTy 

MID 

LIABILITY 

As  swntlonsd  above,  the  nurssry  industry  is  unabakeably  coaaU.tt*4 
to  tha  health  and  aafaty  of  our  workers,  foreaan,  managers  and 
onraalves.  Tha  nursery  Industry  recognises  that  loae  revisions  to 
ragulationa  governing  fonnrorker  pesticide  protection  aay  be 
juatified.  As  such,  AAH  was  pleased  to  participate  in  tha  recant 
SPA  Raguiatory  Negotiation  Project  to  revise  and  update  the 
existing  regulations.   It  is  unfortunate  that  repreaantativas  of  tha 
farmworker  unions  walked  out  of  the  regulatory  nagotiatione  just 
aa  final  agreenents  were  near. 

Without  the  benefit  of  any  congressional  hearings,  a 
wholly  unacceptable  statutory  laundry  list  prescribing  worker 
health  and  safety  standards  appeared  on  the  day  of  this  Subco^sittaa's 
Btarkup  of  FIPRA  legislation  during  the  99th  Congress.  AAM  and 
other  national  grower  organisations  protested  this  sudden  language 
and  than  proceeded  in  good  faith  to  swat  with  rapresantativaa  of 


,y  Google 


the  unions  ■nd  anviroiwental  groups  In  an  Bffort  to  caach  a  llvaabl* 
coopronis*.   Section  BIS  ot  H.R.14S3  repraaents  languaga  Idsntical 

to  last  yvar ' 3  conpromise. 

Baaically,  these  provisiona  mandate  that  EPA  issue  Eegulatlons  (1) 
to  protect  employees  who  mix,  load  and  apply  pesticides  and  agcicultura 
•mployeea  who  woik  in  pesticide 'treated  areas,  and  (2)  to  train 
employees  who  mix,  load  and  apply  pesticides.  The  Hauae 
AgEiculture  Committee  explicitly  delineated  that  such  language 
was  'not  intended  to  alter  the  content  or  scope  of  the  tatoworkar 
regulations  ouctenlly  undar  review  by  EP*.-   H.H.  HEP.  NO,  695, 
99th  Cong.,  2d  Sass.  31  (19861. 

AAM  agreed  to  the  language  last  year  now  embodied  in  Section  815 
of  H.K.24G3  in  a  true  spirit  of  coBproniaa  to  further  along  a  FIPRA 
■nandiiMnt  package  in  the  99th  Congress.   At  the  Hembers  ot  this 
SubcoBDittee  know  so  well,  ue  agreed  to  this  cofnpromise  with 
reluctance  because  AAIJ  firmly  believes  that  Title  15  of  existing 
FIFRA  law  already  iobues  EPA  with  statutory  authority  to 
promulgate  worker  health  and  safety  regulations,  aan  atill 
naintains  that  Section  815  of  II.R.24e3  is  unnecessary.   Moreover, 
we  understand  that  EPA  la  Indeed  inoving  forward  with  omnibus 
farmworker  protection  regulations.    As  such,  ideally  we  would 
prefer  to  aee  this  section  deletsd  from  the  bill,  or,  in  the 
alternative,  general  language  inserted  in  lieu  thersof  almply 
-diraeting  the  EPA  Adninistrator  to  iaaue  regulations  under  Title  25 
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of  axliting  FIFRK  l«w,"  Ho«t«ver,  havliKf  agraed  to  th«  v«ry 
language  laat  year  now  in  Section  815,  MX   In  all  good  conaclenc* 
cannot  object  to  It  now. 

However,  when  AAN  agreed  to  the  worker  health  and  safety 
language  last  year.  It  wae  our  underatanding  that  the  legialatlon 
would  contain  language  holding  agricultural  producera  not'  liable  for 
danagss  caused  by  peaticlde  uae  unless  the  agricultural  producer 
acted  negligently,  recklessly  or  Intentionally  siauaad  the  pesticide. 
Although  the  language  actually  contained  In  last  year's  bill  waa 
inartfully  drafted  at  beat,  AAH  regarded  this  conceptual  protection 
(roD  liability  aa  a  yiid  pro  quo  (or  our  agreenant  to  the 
worker  health  and  aafety  language.  Such  a  liability  provision 
has  not  aa  yet  been  Incorporated  into  H.R.24fi3.   Although  the 
sponsors  o(  H.R.24$3  have  rapeatadly  declared  their  intention  to 
reinstate  language  accomplishing  this  objective,  nothing  in  any 
Congieasional  proceaa  (particularly  lAen  It  ralates  to  riFUl  i* 
guaranteed  despite  the  vary  beat  of  intentlone.  Moreover,  E*c«ot 
events  have  cose  to  our  attention  which  cast  soae  clouds  over  tbo 
eventual  inclusion  of  an  effective  and  workable  liability  provlaloo. 


UtN  believes  strongly  that  if  a  paatlcide  Is  applied 
according  to  the  federally  approved  label  instructions,  the 
applicator  or  landowner  should  not  be  held  liable  (or  any 
groundwater  contaaination  arising  frost  such  lawful  use  of  the 
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p*atlclda.   HoH  can  a  famer  who  faichfully  applied  a  pesticide 
accoidlng  to  «11  of  the  label  instructions  be  held  liable  for 
environiMntal  contamination  discovered  years  later?  Costs  Cor 
correcting  such  danage  can  potentially  mean  Che  complete  losa  of 
the  family  fam  or  business. 

AAM  wishes  to  Impress  upon  this  Subcomnittee  how  strongly 
the  nursery  Industry  views  the  need  for  any  final  FIFBh  package 
to  contsln  a  suitable  liability  provision.   Inasmuch  as  we  have 
strong  reservations  over  the  liability  language  contained  In  last 
year's  House-passed  FIFRA  bill,  AMI  urges  this  Subconunlttee  to 
look  carefully  at  alternative  proposals  before  It  which  embrace  1 
year's  obvious  legislative  intent.   Heanwhile,  in  light  of  the 
current  absence  in  H.R.Z4S]  of  an  effective  and  workable 
liability  provision,  AAN  finds  it  exoeodingly  difficult  to  lend 
unbridled  support  to  Che  worker  health  and  safety  language  in 
Section  B15.   If  an  agreeoMnt  cannot  be  reached  on  the  substance 
Of  a  liability  provision,  MH  will  be  forced  to  seek  the  deletion 
the  worker  health  and  safety  section.   Ke  continue  to  view  the 
liablllCy  and  worker  health  and  safety  issues  to  be  politically 
and  Inextricably  intertwined.   In  a  continuing  effort  to  be 
conscructive  in  this  FIFRA  process,  AAH  stands  ready  Co  work 
with  tha  Members  and  staff  of  this  Subcoomlttea  to  reach 
•gceuMnt  on  a  suitable  liability  provision  which  rensins  a  key 
to  eventual  success  of  any  PIPRA  package. 
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DUPLICATIVE  OSUH   JURISDICTIOW 

MK  opposam  Section  SIJ  (Mlagatlon  and  Cooperation)  of 
H.Il-2463  because  it  appears  to  psmit  the  Occupational  Safety  and 
Health  AdBiniatration  (OSHA)  to  aatablith  worker  health  and 
■afeey  regulations  parallel  to  those  pronulgated  by  BPA.   In  so 
doing.  Section  S12  appears  to  negate  Section  4(b)(1)  of  the  ' 
Occupational  Safety  and  Bealth  Act,  thereby  overturning  EPA'a 
current  preemption  of  OSHA'a  regulation  of  employee  working 
conditions  for  irtiich  EPA  sxercleee  statutory  authority.  AAN 
objects  to  08BA  being  granted  new  concurrent  authoclty  over  an 
area  which  is  presently  regulated  by  EPA.   If  retained  In  any 
final  legislation.  Section  812  will  Inevitably  reeult  In 
duplicative  and  coatly  worker  health  and  safety  ragulationa  wbidt 
will  only  exacerbate  an  incraaaingly  confusing  regulatory 
environment.  Therefore,  AAN  nrgea  in  the  strongest  terme  that 
Section  B12  be  ellainated  troo  B.tt.2463. 

PESTICIDE  REGOLATORY  AOTHORITY  FOR  LOCAL  JUlUSDICTIOWa? 

Kr.  chalman,  with  your  pemisaion,  we  wish  to  take  a  tew 
noMenta  to  address  the  potentially  explosive  Issue  Of   yeeterday'a 
hearing  Of  this  Subcoaaittee  —  whether  Or  not  to  grant  local 
juriadtctions  the  authority  to  regulate  the  aae  of  peatleides. 
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InasBUch  aa  yestacday's  hearing  vaa   convened  at  the  requeEt 
of  the  respected  Conqressnan  Iron  the  Cltth  District  In  Msiyl-and, 

that  the  Fourth  D.S.  Circuit  Court  of  Appeals  today  upheld 

enacted  In  Hontgonery  and  Prince  George's  Counties  In  Maryland 
«r«  indead  preempted  by  federal  and  atate  laws. 

Despite  actemptE  by  local  juriadlcCions  to  regulats 
pesticide  uses,  a  growing  litany  of  Important  court  decisions 
■round  tha  nation  is  reaffirming  that  FlPHA  grants  such 
regulatory  authority  only  to  the  federal  and  state  govarnmenta  — 
not  to  local  Jurisdictions  or  othar  political  aubdiuisionH.   As 
yov  know,  AAN  subscribsa  strongly  to  the  Congreaaional  tenet  that 
FIPRA  praaupts  local  jurladictions  from  regulating  pesticide  uses. 
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nning  rationale  here  is  based  steeply  and  soundly 
le  and  logic.   Aside  from  tha  fact  that 
ilfled  for  safe  uae  only  after  entenalve 
iral  and  state  governments,  there  are  few.  If 
ch  possess  tbs  scientific  expertise 
these  valid  tests  and  decisions.   Regulations 
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would  also  cau*«  unnecsisary  businasa  disruptions  and.  moat 
inportantly,  deny  uiers  the  benefits  of  approved  paatlcidas. 
It  is  unfortunate  that  there  are  a  number  of  groupa  who,  while 

are  doing  nothing  Bore  than  fanning  largely  unwarranted  hysteria 
with  respect  to  safe  pesticide  use. 

If  local  jurisdictions  are  ever  granted  authority  to 
regulate  pesticide  use,  a  multiplicity  of  ordinances  differing 
to  the  next  will  create  a  fragnented 
I  coopliance  to  which  few  pesticide  user*  — 
particularly  so-called  '■inor*  users  such  as  nurseryaen  —  could 
adhere  even  if  they  could  afford  to  do  ao.   Differing  local 
ordinances  will  inhibit  the  shipment  of  pesticide-treated 
plants  from  nursery  farma  to  retail  garden  centers  and  landscape 
projects  due  to  locally  enacted  restrictions  or  outright  bane. 
What  Blight  be  a  garden  canter's  liability  if  plants  treated  with 
an  approved  pesticide  are  sold  to  a  customer  tAo  takes  the 
purchased  plants  home  to  an  adjacent  jurisdiction  which  haa 
banned  that  same  pesticide  or  products  treated  with  lt7 
You  can  see  how  potentially  conflicting  regulations  based  upon 
unscientific  standards  will  cause  costly  disruptions  to  the 
nursery  Industry  —  not  even  to  nentlon  how  such  will  inhibit  tttm 
public's  ability  to  safely  control  pests  and  properly  protect 
their  homes,  gardens,  landacapes,  traea  and  lawna. 
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Is   regulation  of  conaumer/liomeowners '  uae  of  peBtlcidES  th« 
next  step?  And  If  not,  why  not?   Romeownera  can  pucchase  and 
apply  many  oC  the  ■ante  peaticidea  used  by  commercial  applicaton. 
The  potential  lor  miaute  is  far  greater  with  the  honoovner  than 
with  a  certified  coDmarcial  applicator. 

If  local  juriadictlons  are  ever  granted  the  authority  to 
regulate  pesticide  uiea,  the  resulting  regulations  will  take  a 
variety  of  foraa:   poating,  prior-notiff cation,  post- 
DOtification,  reentry  intervals,  and  bans.   Can  you  imagine,  for 
•xampla,  a  garden  canter  fulfilling  posting  requirements  for  its 
hundreds  of  plant  varieties  iihoee  chemical  treatments  and 
application  achadules  are  just  as  diverse?  Hotificatlon  of 
pesticide  appllcatlona  alone  preaents  a  whole  host  of  problema 
In  terms  of  who  la  to  be  notifledi   those  who  appear  to  be 
chemically  sensiClvet   thoee  irtio  specifically  request 
notification!   tboae  who  are  limediately  adjacent]   or, 
those  within  a  certain  radius?  The  type  of  notification  also 
presents  troublesome  criteria:   notification  by  telephone,  posteii 
elgn,  leaflet,   etc/.   The  issue  of  notification  Itself  is  a 
thorny  public  policy  question  because  if  disclosure/notification 
requirements  are  too  burdensoae  to  the  applicator  then  the  actual 
affect  or  end-reault  literally  becoaaa  the  oatrlglit  regulation  ol 
pesticide  use. 


r 
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Mr.  Chairman,  although  we  ideally  wiah  to  aaa  tliia  Coograas 
axplieitly  and  atatutorily  reaffirs  its  original  intent  to  fiatimpt 
local  jurisdictions  fron  regulating  pesticide  use,  UH  ia  fully 
cognizant  of  the  stiaer  velgtiC  which  this  politically  divlalve 
issue  would  bring  to  bear  upon  thia  FIFBA  procaaa.  Therefore, 
In  the  spirit  of  coopecation,  AkN  will  refrain  from  pressing  for 
a  statutory  reaffimation.  Bowevar,  if  the  proponents  of  local 
Jurladictional  authority  promote  any  aaiandiient  or  proposal  to 
thia  end,  JLAN  and  other  user  groups  will  be  forced  to  pursue 
statutory  FIFRA  language  reaffirming  that  local  jurisdictions 
cannot  regulate  paaticlda.  undoubtedly,  the  unvelcoae 
consideration  of  granting  local  juriadlctional  authority,  and 
the  battle  which  would  Bost  aasuredly  occur,  would  pit  virtually 
all  grower  and  uaer  groupa  veheaantly  against  the  enactaant 
of  any  FIFRA  package  in  the  lOOtb  Congress. 

COHCLUEIOW 

Hr.  Cheiman,  the  American  Association  of  Mursarymen  wislMe 
once  again  to  thank  you  for  thia  opportunity  to  present  tha  viawa 
of  the  nursery  Industry  with  respect  ko   H.R.Z4G3.   He  look 

a  continuing  to  work  with  you,  the  other  Naabaxe  of  thia 
Ita  staff,  as  well  as  the  full  House  Cwslttea 
on  Agriculture,  in  an  effort  to  address  the  iiwortant  concana  of  tb 
agricultural  pesticide  user  cosnunlty. 

We  will  be  pleased  to  respond  to  any  quaationa.  Thank  you. 
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MJVsse  on  behalf  of 

NATIOML  CATTLEWN'S  ASSOCIATION 

before  the 

U.S.  House  of  Representatives 

Comaittee  on  Agriculture 

Department  Operations,  Research  i  Foreign  Agriculture  Subcoml ttee 


H.R.   E4G3 
The  taendlng  of  the  Federal    Insecticide,  Fungicide 

and  Rodent Iclde  Act 


June   17.  1987 


The  National  Cattloaen's  Association  ts  the  national  spoksiaan  for  all 
i^ents  of  the  beef  cattle  Industry- -Including  cattle  breeden,  producer) 
Id  feeders.     The  NCA  represents  approximately  230.000  cattlMwn. 
Mbership  Includes  Individual  Maabers  as  well  as  49  affiliated  iteie  cattle 
isoclatlons  and  Z3  national   breed  associations. 
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NCA  tpprecUtes  th*  opportunity  to  sulialt  tntlaony  Mitli  ragards  to  HJI. 
2463,  The  Aundlng  of  tht  F«d«r«1  Instctlclda,  Fungicide  and  RodntlcMt 
Act.  NCA  Is  Nholetnartedly  In  fevor  of  protecting  our  enntroiwit  fnm 
unnecesiary  and  costly  contaalnatton  due  to  pestlctdo  ■tsiis*. 

NCA  would  like  to  address  and  ccawnt  on  two  sections  of  KJt.  2463.  Sacttw 
814  (pBStlcldiss  in  GroundMter)  and  815  (Uorkir  HeaUh  and  Safety). 

First,  safe  drinking  water  Is  of  the  utnost  laportance  to  our  nation's  nnl 
areas.     In  audi  of  this  nation,  cattleaan  rely  on  groundwater  for  their  no 
drinking  purposes  as  well  as  for  their  livestock.    He  realize  that  prcvcat- 
Ing  groundwater  pollution  Is  the  only  safe,  practical  octhod  of  Insuring 
safe  groundwater. 

It  Is  also  our  position  that  when  a  pesticide  Is  approved  by  the  federal 
gmement  for  public  use,  the  public  should  be  free  to  use  that  pesticide 
In  the  manner  directed  on  the  Instruction  label.     Therefore,  «•  believe  that 
a  liability  clause  should  be  added  to  section  814  stating  that  the  applica- 
tion of  a  pesticide  In  accordance  with  the  label  Shall  be  an  absolut*  bar  M 
nullity  of  the  landowner  and  the  applicator  for  environmental  damage  or 
costs  of  envlronaental   clean-up. 

NCA  was  pleased  to  find  that  In  section  815,  Uorker  Health  and  Safety,  the 
provision  exeapting  livestock  (which  was  also  In  the  previous  FIFRA  bill  In 
the  99th  Congress]  was  Included.     Livestock  operators  are  only  occasional 
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users  of  pesticides,  which  help  Insure  Che  health  of  livestock.  Pesticide 
uses  on  cattle  Include  dipping,  pour-ons  and  spraying,  most  of  which  occur 
on  an  Infrequent  basis  and  In  nlnlmal  proportions.  The  burden  of  unneces- 
sary regulations  only  hampers  the  livestock  operator's  ability  to  carry  out 
pesticide  control  on  his  livestock  by  promulsatlng  unnecessary  red  tape  and 
restrictions.       HCA  will  continue  to  support  and  urge  this  exemption. 
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Tha  Hiunsm  Soctoty  of  Ui«  United  StMim 
Htchoel  n.  Fox,  D6e,  PtiD,  BV«t  Had,  HRCVS 


UR.  CRAOtUAH  and  member)  of  the  nticommittee,  I  «m  UldiMl  W.  Foot, 
■dentUlc  director  of  The  Humana  Society  ol  the  United  States  (HSUB),  the  natiMfi 
Ivgect  animal  weltere  organization.  On  behalf  of  our  600,000  mendicn  and  oanatitiwnti, 
many  of  whom  we  stiare  with  you,  I  am  honored  to  [««Bent  taatimony  regardtnf  the  Imut 
of  the  safe  and  proper  application  of  peiticides  in  non  egrieultural  naliliMitlal  araai 

I  hold  a  degree  in  veterinary  medicine  from  London's  Royal  Veterinary  Collate,  a 
Ph.D.  in  medicine,  and  a  D.Sc.  in  etIioloKy  and  animal  bAavlcr  from  London  Unhranlty. 
ki  addition,  I  have  authored  books  and  several  technical  articles  on  animal  health  and 
welfare.  I  am  a  member  of  the  American  Veterinary  Hedical  Asneiatkn  md  the 
American  Aaociatlon  of  Animal  Scioice.  As  a  veterinarian  and  as  a  laimanitarlan,  I  •■ 
ooneemed  etKxit  this  issue. 

Uoat  of  the  pesticides  commonly  uasd  today  are  polsonoua  to  non-tarfet  special  aa 
wen  as  to  those  whldi  they  are  intended  to  kOL  Becauae  theae  tozie  chemicals  p^HS 
indiscriminately,  the  application  of  pesticides  ereatei  serloui  problema  for  both  wDd  aid 
tame  animals.  Tbe  HSUS  supports  tha  right  of  local  municipal  auUMritiaa  to  eat  thsir 
own  requirement*  for  both  the  proper  and  safe  application  of  paitleldaa  la  local 
eommunititt  aftd  for  notincation  of  appUcatlon  to  reddent*.  Localised  atanJar^  lad 
T^ulatlons  for  pesticide  applications  are  dictated  by  regional  dlffareneas  in  eUiaate  m 
well  aa  In  flora  and  fauna.  Moreover,  if  residents  are  given  advance  iwtifloation  <t 
pesticide  application,  tlwy  can  take  steps  to  minimize  rlric. 

The  routes  of  unintended  poisoning  due  to  pesticide  applleatlcn  vary.  OoaipanlM 
eats  and  dogs  can  suffer  Immediate  poisoning  whan  thay  come  Into  eentaet  with  iprayad 
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lawns,  garden  riwubbery,  sidewalks  and  roadside  vegetation.  Cats  in  particular  are  at 
high  ride  because  they  ingest  any  pesticide  residues  picked  up  on  their  fur  in  the  process 
of  grooming  themselves.  Aerosoi  inhalation  is  another  route  at  poisoning  especially  when 
the  pestieldet  are  applied  by  spraying.  This  risk  is  compounded  when  pesticides  are 
strayed  on  windy  days. 

Dogs  and  eats  are  also  at  risk  when  rat-bait  poisons  are  improperly  applied.  In 
thb  case,  doga  are  especially  vulnerable  because  when  ingested,  poison  bait  causes 
internal  bleeding  which  often  leads  to  death.  In  addition,  pets  that  have  been  treated 
with  flea-control  pesticides  by  their  owners  face  an  even  greater  risk  because  of  the 
cumulative  effect  of  the  pesticides. 

Companion  dogs  and  cat!  are  not  the  only  victims  of  unintended  poiscming. 
Backyard  pets  such  as  rabbits  in  outdoor  cages,  goldfish,  and  other  fish  kept  in  outdoor 
ponds  are  also  at  risk.  Indoor  pets,  especially  cage-birds,  are  not  protected  If  windows 
are  left  open  or  i(  air  conditioners  are  used  when  pesticides  are  being  sprayed  in  the 
immediate  vicinity.  Wildlife  face  the  same  dangers  as  companion  animals,  particularly 
during  the  aeaaon  when  they  are  foraging  in  order  to  feed  their  young. 

Ttie  chrcHilc,  cumulative,  poisoning  of  wild  and  {tomestic  animals  is  one  result  of 
tlw  wholesale  end  indiscriminate  use  of  pesticides.  Another  is  the  perpetuation  of  the 
"pesticide  treadmill."  As  Bdiort-lived,  rapid-breeding  target  cpecies  build  resistance  to 
pesticides,  more  and  stronger  pesticides  are  needed  to  control  pests.  At  the  aame  time, 
non-target  ^>ecles,  including  the  human  population,  face  greater  danger  with  each 
increase  of  toxicity.  Beneficial  non-target  species,  notably  insectivorous  birds  and  plant- 
polllnetlng  beea,  suffer.  This  adverse  ecological  impact  of  pesticide  poisoning  ia 
something  every  community  needs  to  address. 

Symptoms  of  pesticide  poisoning  range  from  the  acute  to  the  chronic,  and  are 
often  difficult  to  diagnose.  Ui  many  instances  the  symptoms  mimic  Uiose  of  various 
infectious  diseases.     As  a  result,  the  reporting  of  pesticide  poisoning  in  companion 
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•nimal*  it  iportdte,  and  aetual  morbidity  and  mortality  ratat  ara  dffleidt  to  determlna. 
Local  eommunitiea  ara  bast  abla  to  determine  the  needs  of  their  indlgenoui  animal 
populations.  As  such,  It  ii  logical  and  prudent  for  local  municipal  autboritlea  to  aet 
pesttctdB  requlremrats  in  order  to  minimise  rlA  in  their  area. 

Companion  animals  exhibit  the  following  symptoms  that  luve  lieen  Bnlcad  iriUi 
exposure  to  various  pesticides  (excluding  rat  iMlt  poiBons)i  wealoieas,  ilnmiwlisi. 
anorexia,  vomiting,  diarrhea,  museular  tremors,  dlsoriantation,  eonvulstona,  coma, 
anaphylsctic-slwek  and  death,  dyqmoea  (difficulty  In  breathing),  cardiac  abnormalitlas, 
liver  dysfunction,  suppression  of  the  Immune  ^stem  and  increased  susceptibility  to 
Infectious  diseases,  aponUneous  abortion,  and  birth  defects  in  off^trtng. 

According  to  Dr.  William  B.  Buck,  D.V.H.  of  the  National  Animal  Poiscn  Contrd 
Center,  CoH^e  of  Veterinary  Uadlcine,  Urbana,  Illinois,  22,000  calls  regarding  polaonlng 
of  pets  nere  handled  by  the  Center  fai  laeo.  The  majority  of  tbeae  Involved  pestleldsa. 
The  Center's  IS8S  annual  report  stats  that  inaeeticides  malce  up  18%i  rodantlddas  1S%| 
herbicides  3.S«  and  fui«lcldes  1%  of  the  total  14,150  calls  received. 

Dr.  Richard  F.  Culliaon  ^lent  two  yean  handling  cans  to  the  National  Animal 

Poison  Control  Centw.    Msny  ot  the  calls  he  received  pertained  to  tosidtles  rtfatod  to 

exposure  to  the  pesticides  used  bi  commercial  lawn  products.  Re  aaysi 

It  is  not  that  the  products  ere  too  toxic  to  be  used  safely,  but  rattier  that 
sufficient  Information  Is  not  being  disseminated  to  aUow  their  aafe  uaa.  If 
customm  were  Informed  to  keep  children  and  peto  off  of  treated  mnta  for 
an  appropriate  period  of  time,  moat  of  the  [miblems  could  be  avoldwL 

Dr.  Culllson  continues: 

A  furtlier  difficulty  we  oicauntered  at  tbe  Polsan  Control  Cantv  waa  wftb 
identification  of  the  ipeeiflc  products  used.  If  we  su^MCted  ■  todel^  to 
be  related  to  tbe  lawn  treatment,  the  eallars  aeldom,  if  aver,  had 
information  available  on  what  chemical*  were  actually  uaed.  Often  thaaa 
'  calls  were  after  normal  business  hours,  and  tbe  company  offlea  could  not  be 

contacted  until  the  following  buttnev  <ky.  Hits  lack  ti  InfoniMUaa 
hampered  both  dlagnosla  and  the  reoomnendatton  of  ipaelfta  treatment. 
Evan  bi  cases  of  national  oompanlae  with  M-hour  phone  muobara,  ehaqpa 
in  formulations  to  meet  regional  and  seasonal  needs  Ad  not  allow  oompaiv 
peraonnel  to  provide  more  than  a  list  of  poadble  eheroieal*  that  mIgM  be 
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Thb  Center,  which  Is  In  urgent  need  of  funding  to  continue  Its  vital  service  to  the 

p«t  omlnK  population  of  the  U.S.,  has  handled  nearly  200,000  calls.  These  cells  involved 

almost  half  a  million  animals.    Over  40,000  of  these  animals  had  already  died  at  the  time 

these  calla  were  received,  according  to  Dr.  Buck.  He  eondudea: 

The  clear  implication  of  these  numt>ers  Is  that  animals,  especially  domestic 
anim8ils,are  serving  as  a  valuable  sentinel  for  toxic  hazards  to  humans  and 
the  environment. 

The  evidence  clearly  demonstrates  that  the  health  risk  associated  with  the  improper 

handling  of  pesticides  is  a  very  real,  widespread,  life-threatening  problem  for  man  and 

beast  alike.  Ttie  evidence  also  indicates  that  if  residents  were  given  advance  notification 

and  tMsIc  information  pertaining  to  pesticide  application,  the  incidence  of  unintended 

poisoning  would  decrease. 

Both  the  public  and  ttie  private  sectors  are  involved  in  pesticide  application. 
Whetlter  pesticides  are  applied  to  private  property  (lawns  and  orchards),  public  property 
(parks  and  highways)  or  to  other  properties  (privsle  or  public  golf  courses,  recreational 
•reaa,  or  canals,  streams  and  other  waterways)  Is  irrelevant.  RegardlesB  of  the  source  or 
the  purpose  of  pesticide  application,  wild  end  domeslicated  snimBls  arc  placed  al  risk. 

Because  both  the  public  and  the  private  sectors  are  involved  in  creating  the 
danger,  both  the  public  and  the  private  sectors  must  be  involved  in  risk-minimization. 
Local  authorities  should  set  their  own  requirements  ftv  the  proper  end  sate  application  of 
pestleidM,  and  these  requirements  should  guide  both  the  public  and  the  private  sectors. 
In  addllkm,  communities  should  create  Integreted  pest  control  management  information 
and  notification  programs.  Unless  these  measures  are  lakeo,  the  environmental  ttealth 
risks  of  pesticide  poisoning  will  Intensify. 

In  writii^  their  reguUtions,  authorities  diould  consider  tira  risk  to  oompaoioa 
animala  and  the  risk  to  wUdUfa.  Companion  animal*  ara  regarded  h  pamnal  property 
In  the  same  manner,  wildlife  are  part  of  the  oommon  public  trutt.  Requ&emant*  wtdcti 
reduce  the  risk  to  the  indigenous  ardmal  populatlcn  must  tiwlude  wlldllfa  beeauae  both 
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tliB  piMie  trust  and  p«nonal  propart;  ihoutd  be  protMted. 

To  reiterate,  regional  ditferonoee  In  climate,  u  well  as  bi  flora  uid  fauna, 
intUoate  the  need  for  different  Btandanta  and  regulation!  for  peetlelde  applleatiana. 
Advance  notifleatlon  of  pesticide  application  and  Information  about  rU  mtnimlaetlan 
ean  decrease  mlntended  poieonlng.  Local  municipal  authorities  Aould  have  the  right  to 
govern  the  use  of  pestlcldss  in  their  communities  for  the  benefit  of  all  who  dtraD 
therein.  Thank  you,  Mr.  Chairman  for  this  opportunity  to  testify. 
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SCaCeasnC  of  Jahn  F.   Hall,  Fraaldwit 

Amarican  Wood  Prasarvara  Inatlt-uta 

On  H.R.  2463 

To  aoand   tha   "FEDERAL   IKSECTICIDE,    FtmsiCIDE 

AHD  aODEKTICIOE  ACT" 

Bafora  Cha  Sul}Comlt.taa  on  Oapartaaitt  Oparatlona, 

Reseaxi::)!  and  ?oraign  Agricultura 

Juna  17,   1987 

Ke.  Chaiman  and  Kenbars  of  tba  Subconaittaa,  thank  you  Cor 
the  opportunity  to  praaant  tha  viawa  of  tha  Aaerlcan  Hood 
Preservers  Institute  (AHFI)  on  H.R.  34S3,  to  raauthorize  and 
aaend  tha  Fadaral  Inaacticlda ,  Fungicide  and  Rodenticida  Act . 
(FIFSA) 

I  an  John  Hall,  prasident  of  AHPI .  AHFI  is  a  national 
organization  repraaantlng  tha  wood  preaarving  industry  on  fadaral 
•nvlEonnental  regulations .  Our  manbaES  include  nanutacturars  of 
wood  preservatives  and  wood  treaters. 

The  wood  preserving  induatry  is  the  largest  non- agricultural 
user  of  pesticides  and  has  a  great  deal  of  interest  in  FIFRA. 
The  industry  has  also  experienced  a  long-running  Special  Review 
(formerly  called  RFAR)  which  increased  our  familiarity  with  tha 


I 


In  tha  climate  of  the  99th  Congraas's  FIFRA  reauthorization 
process,  AWPI  supported  tha  version  of  H.R.  2483  which  passed  the 
House  of  Rapreaentatives  on  October  Ifi,  1987.  This  version  of 
tha  reauthorization  represented  the  "least  objectlonal"  fora  of 
amendments  to  the  statute  that  could  have  been  negotiated  In  tha 
climate  of  the  waning  days  of  the  99tb  Congress.  AHPI  was 
acutely  aware  that  tha  provisions  of  this  version  of  H.R.  2432 
were  the  product  of  conpromiaes  achieved  in  a  unique  elimata  of 
negotiation  between  Induatry  and  public  interest  groupa. 

The  bill  you  are  considering  today,  H.R.  2463,  contains  all 
the  provisions  of  H.R.  2482  enacted  by  the  House  of 
Representatives  on  October  IG  which  affect  the  wood  praaarving 
industry.  AHPI  views  the  provisions  of  H.R.  2463  as  a  final 
paint  of  conpronise.  The  positions  represented  tay  the  bill  are 
the  most  drastic  point  away  from  our  original  views  that  wa  can 
support.  Therefore,  if  H.R.  2463  la  viewed  as  the  ultimate 
solution  to  tha  differences  among  the  parties  interest  in  FIFKA, 
not  as  a  starting  point  tor  neaetiatlon  on  peaslble  anendaenta . 
va  would  again  support  tha  bill. 
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Tbia  widarBaBWit  !■  bas*d  en  ■•V«nl  asmnptiaiwi 

I.   inTt  InffradlantB.    Althou^  th«  Induatry  favorad  ■  Tary 
siapl«  provision  provided  tha  EPA  adBlnlatrator  witb 
authority  to  ragulata  inart  Ingradianta  rathar  than  tb»   aors 
alaborata  achau  containad  in  H.R.  3463,  AWPZ  waa  plasaad 
that  tha  nininun  nuabar  of  inart  ingradianta  which  Buat  b« 
placad  on  priority  list  is  not  "hard  and  Caat".  Tbm 
Introduction  of  dlacratlon  into  this  pcocaaa  wharaby  t&« 
Adxlnistrator  doaa  not  havs  to  placs  50  inart  on  th*  list  It 
ha  doas  not  £ind  a  sufCiciant  nuabar  aaating  tha 

raquiraaants  tor  listing,  is  a  posltiva  Bova. 

AHPI  raquaats  that  tha  following  raport  language 
accoapany  this  saction  as  It  clariflas  tha  rola  ot  thia  aactleii 
in  ragulatlng  pastlclda  contaainants: 

Tha  Conaittaa  Intanda  that  subssctlon  (g)  ba 
construad  In  a  aannar  that  doas  not  affact 
tha  authority  of  tha  Adainlatrator  to 
ragulata  Ingradianta  that  ara  not 
dellbarataly  addad  to  pasticidss.  Hore 
spsclflcally,  It  is  tha  Coaaittaa'a  Intant 
that  tha  Mainlstrator  raaain  fraa  to 
ragulata  ingradianta  that  ara  not 
dallbarataly  addad  undar  whatavar  suthorltias 
ara  availabla.  Thus  tha  prasanca  of  any 
particular  Ingradiant  on  tha  priority  list 
astabllsbad  undar  aubsactlon  (g]  should  not 
ba  a  taaals  for  tha  Adainlatrator  not 
procaading  undar  othar  authorltiaa.  By  tha 
aaaa  tokan,  howavar,  tha  ComaiCtaa  intanda 
that  tha  AdalnlstTBtor  axarclsa  soond 
judgaant  in  dacldlng  trtiathsr  to  procaad  undar 
this  aubsactlon  or  undar  othar  axisting  . 
authorltiaa.  In  this  fashion,  tha  Coaaittaa' 
•xpacta  tha  Adnlnlatrator  to  weight  tb* 
ragulatory  optlona  availabla  and  chooaa  theaa 
aost  conslatant  with  tha  objactivas  of  tha 
bill  whils  accoBBcxlatlng  tha  rsasonabla 
concarns  of  ragiatTationa  about  unnacaaaarily 
dupllcatlva  approachas. 


which  ancouragas  raciproclty  aaong  tb«  statas  should  ba  inelat 
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In  g*tMr&l,  tlws*  vundBUtta  Bbould  b«  conatruad  Is  a  ■Umax- 
tHat  •neeurag**  tha  atataa  to  a^loy  rsalproelty  for  tha 
aatiafaotlon  of  training  ragoiraaanta  in  altnatlcna  iib«r« 
applicators  ar«  allying  paaticidaa  in  aora  than  ana  atata. 
Saciprocity  aaong  tha  atataa  ahould  ba  conaidarad  an 
affactiva  naana  of  achiaving  a  eonalataatly  higb  laval  of  - 
coipatancy  wbila  aneonraglng  tba  fraa  flew  of  ec^Mroa 
acroaa  atata  linaa. 

3.  Croundwatar  proYJaiona.  niaaa  proviaiona  ahonld  laelnda  a 
dafinition  of  i^tantial  aourcaa  of  drinXing  watar.  Tha  ' 
lagialation  ahould  alao  raqulra  tha  Adnlniacrator  to  taka 
into  account  coaplianca  vithout  othar  anvironnantal  atatutaa 
irtian  amanding  tha  ragiatratlon  of  paaticida  to  prsvant 
groiuidWBtar  contsnination. 

If  tha  proviaiona  of  B.S.  3463,  aa  introducad  rapcasant  a 
starting  point  for  PIFRA  aaandaanta,  ratbar  than  a  final 
raauthorizatlon  bill,  tha  vood  prasarving  industry  has  taXan  tha 
following  positions  on  tha  traataant  of  various  provisions  of  tha 
■tatuta. 

!•        nil Ufid prasarving indi^s^ry,     aupportp     tha aactiona so  - 

cartification   and  training    Incliriad   in  tha  Heuaa  and  Banata 
passad  varalona  of  H.B.    24M    in  tha  99th  Conenraaa  as  long  aa  . 
£bt£SI is     raport     langna^a     uroino     raeiprooltjY     nB?V     ♦"Jit 

atataa. 

Kouaa  Saport  99-69S  on  tha  Fadaral,  Inaaotlcida  Tunglcida, 
and  Rodanticida  Act  Aaandaanta  of  19S5  (isauad  by  tha  Kouaa 
Coaaittas  on  Agricultura)  containad  tha  following  lanquaga 
ragarding  Cartifloation,  Training  and  Sacordkaaping  for  Paaticida 
Applicators ! 

In  ganaral,  thaaa  aaandaants  ahould  ba  oonataiad 
in  a  Bannar  that  anoouragaa  tha  atataa  tO'  a^^ay 
raciproclty  for  tha  aatiafaotion  of  training 
raquiraaants  in  situations  wbara  Kpplicmtorv  ara 
applying  paaticidaa  in  BolM  than  ona  atata. 
Kaciprocity  aaong  tha  atataa  ahould  b«  conaidarad  an 
affactiva  aaans  of  achiaving  a  conaiatantly  high  Isvsl 
of  coapatancy  whila  aneouraglng  tha  fr«s  flow  of 
was  atata  linaa. 

Bouaa  Raport  99-695  tX  p.  30 
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TlM  tbxtm  Mln  wood  pr*B«rvatl,v«a  —  paatublerapiMnel, 
crcoaota  and  Inorguiia  arsanlcals  b«c««*  rastrietad  iia« 
p«Btlcld««  on  Hovambar  ID,  1986.  Sosa  stataa  now  r*qalx*  all 
pcraona  tAio  uaa,  dlatributa  or  aall  p«stlcid«a  classlflad  Cor 
raatrictad  uaa  to  becoma  certiflad.  nila  could  p 
unnacaaaary  bardahlp  on  co«p«nl«B  that  distrlbuta 
paaticidaa  in  aany  atataa.  It  would  alao  ba  a  naaniaaa 
duplication  oC  privata  and  ^ovamaant  workara'  tlaa  and  finaBBlal 
raaourcaa .  A      provlaion     ancouraglng      raclproelty      for      tba 

cartificaticn  and  training  of  paaticlda  applicator*  lieaaalug 
could  raault  in  raclprocal  agraaaanta  that  facllitet«d  tha 
intaratata  aslaa  of  wood  praaarvatlvaa  by  trainad  Indlviduala. 

2.  Tha  wood  nraaarvlng  oppoaaa  any  nrovtainn  fhm-  waulJ  m},}^ 
Tha   wood    praaTVlno   onnoaaa    any   orovlalon    fJint   wmild    al^gy 

e^neallation  haaring. 

By  tha  cloaa  of  a  spacial  Ravlaw,  no  haarlag  shonld  ba 
allovad  unlaas  ttaara  la  a  ganuina  and  aubatantial  immam  la 
diaputa.  Tba  Spacial  Ravlaw  procaaa  provldaa  aapla  opportml^ 
for  all  Indlvlduala  affactad  by  or  Intaraatad  in  a  paatlcida  to 
axpraaa  tbair  opinion  to  tha  antltlaa  that  will  daeida  whathar 
thia  typa  of  aubatanca  will  raaain  on  tha  sarkat.  Daafs  and 
ragiatranta,  on  tha  othar  hand,  hava  a  yaatad  aconoHlo  Intar— t 
In  tha  fata  of  paatlcida.  Thia  ijitaraat  provldaa  thwt  with  a 
claar  right  to  a  baaring  bacauaa  EPA'a  daclalona  can  draaaUcally 
affact  thalr  ability  to  protact  thalr  cropa  and  hcaaa.  If  a 
party  doaa  not  hava  an  acono«lc  Intaraat  In  tha  product,  tha 
raaulta  of  a  apaclal  raviaw  will  not  hava  aa  drastic  aa  affact 
upon  hlv.  Thara  ara  alao  aubatantlal  opportunltlaa  for  almsa  of 
Uia  procaaa;  for  axai^la,  an  individual  bant  on  diarivtlag  tha 
uaa  of  a  paaticlda,  could,  for  a  alnlaal  coat,  daaand  a  eeatly 
haarlng. 

3.  Tha  wood  nraaarvlno  Induatrv  would  aunport  a  bill  »*»Tt,  flnn 
not  plaea  diaprBpQrtioB»f  ■  Mph^^la  on  raranlatrattop  at  aU 
paatleldaa  ovw  raglatratton  at  naw  yaatlaidaa. 

AHPI  ballavaa  that  tha  aaphasia  placad  by  laat  yaar'a  rznk 
raauthorlzatlon  bllla  on  raragiatration  aotlvltiaa  coold  hava 
raaultad  In  a  diaproportlanata  aaount  of  EPA  raaourcaa  baiag 
focuaad  on  raragiatration.  Thus,  tha  aqually  i^wrtant  taak  of 
raglatratlon  of  naw  paatlcldaa  could  auffar.  Xhia  oenld  bava 
raaultad  in  a  dalay  of  an  Initial  raglatratlon  of  aera  affactiva 
and  laaa  toxic  wood  paaticidaa. 

AHPI  ballavaa  that  conaldaratlon  ahould  bo  glvan  to  a  aoca 
alapllflad  raragiatration  aChaaa  irtiielt  would  accoapllab  thla  taak 
afflclantly    whlla    fraalng    agancy    raaourcaa    for    tba    taak    of 

raglataring  naw  paaticidaa. 
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*.  Tha  wood  nr«a«vlng  Induatrv  aupoerta  lanquaqa  In  the  yiFHL 
reauthorization  hill  vhlch  would  Unit  any  typ*  og  m 
getting  mechaniaa  to  rerealstration. 

Or  Novamb«r  26,  1986,  the  Environmental  Protection  Agency 
publiahad  a  proposed  rule  to  authorize  tbe  agency  to  collect  user 
fees  under  FIFRA.  The  Agency  would  like  to  include  in  its  user 
cbarg*  syatea  the  costs  of  Che  following  activities:  (1)  new 
chemical  registrations;  (2)  new  biochenical,  biotechnlcal  and 
Blcrobial  registrations;  [3)  new  use  reglatrationa;  (4)  old 
Cbenical  regiatrations ;  [5)  anendmants ;  (6)  experimental  use 
penoits;  and  (7)  food  additive  regulations. 

The  Agency,  in  the  proposed  rule,  characterized  these  fees 
as  advance  paynents  to  cover  certain  activities  required  of  then 
by  private  parties.  The  fees  were  significant  ranging  troa  $600 
for  an  registration  anendnent  to  5163,100  for  a  new  registration. 

It  would  be  an  unfair  act  if  Congress  singled  out  pesticides 
Cor  special  user  fees  when  other  prec lea ranee  statutes  are 
■pecifically  exempted  from  user  fees. 

The  fees  tor  reregistratlon  are  an  "open  door"  to  the 
Institution  of  a  user  fee  schedule.  The  political  cllaate 
■urrounding  the  call  for  a  one-time,  aaasive,  resource-intensive 
reregistration  program  pointed  to  the  reality  of  an  inclusion  of 
k  fee  to  finance  this  effort.  Sut  legislation  authorizing  this 
type  of  fee  should  be  drafted  so  that  the  reregistratlon  fee  is  a 
one-tiaie  occurrence  and  would  not  be  used  as  a  precedent  for  a 
complete  user  fee  system  for  PIFRA. 

S.  The  wood  preserving  industry  would  support  the  groundwater 
provision  in  FIPRA  reauthorization  which  was  added  by  t^ig 

Senate  Coimittaa  on  Aariealtura . Nutrition  and  Forestry 

during  the  99th  Congress. 

The  Senate  Agriculture  Conmittae  auendmant  incorporated 
EPA '  a  strategy  tor  the  criteria  and  levels  of  protection  for 
groundwater  aquifers,  based  on  their  potential  usage  as  sources 
of  drinJcing  water,  should  be  adopted.  Central  to  the  strategy  is 
a  differential  protection  policy  designed  to  ensure  s  level  of 
protection  that  is  appropriate  to  the  use,  value,  and 
■vulnerability  of  the  groundwater. 

The  wood  preserving  industry  also  recommends  that  the  any 
groundwater  protection  provisions  of  fir&A  rely  an  t&e  setting  of 
Groundwater  Residue  Guidance  Levels  (GRGLs)  —  a  procedure 
adopted  by  the  Agriculture  Committee  amendment.  These  SRGLs 
would  be  sat  if  SPA  determines  that  a  pasticlda  presented  a 
threat  to  groundwater.    When  such  contamination  occurred. 
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pasticld*  coapwilas  would  hav*  to  notify  EPx  could  xmqfiLxm  thmm 

to  do  Curthor  aonltorlng  of  tho  grouBdwatar  In  otbar 
r«pr«a«ntatlv*  araas  wh«r«  tha  pastlcld*  is  us*d.  EPA  wcnld  b«v* 
to  a  at  ascia  idian  it  ragistarad  or  "raraglatarad'  a  p««tlcld« 
tbat  it  datarminad  could  laaX  Into  tha  groundmtar.  If  ZPA  finds 
a  pasticida  in  a  drinkljig-Hatar  wall  at  a  l«v*l  higtaar  than  th* 
dlSL,    a  notification  and  raaponaa  procaaa   la  aat  In  place. 

Tha  Xgancy  would  alao  b*  raqulrad  to  anand  tha  ragiatration 
of  tha  pasticida  as  a  pravantativa  naasurs  if  It  dataralnad  tbat 
tbara  waa  a  raasonabla  likslihood  that  tha  <St6L  would  ba  axcavdsd 
In  dlffarant  araaa.  Such  axandnants  could  includa  rastrlctions 
on  tha  puzpoaas  and  location  of  its  usat  tlaa  or  fraquancy  at 
osai  aathods  of  handling,  application  or  dlapeaal;  ar  otbar 
zsstrictiona.  Tha  adainlatratar  ahould  ba  fqairad  tc  talca  In^ 
eonaldaratlon  a  eoMpany  or  faeility'"  actiona  taitan  ta  eiMp^y 
with  yroundwaf  r  provialons  in  othag  wivlronMntal  atatntaa: 


During  tha  last  dacads,  local  political  subdivisions  have 
attainted  to  rsgulata  tha  aals  and  us  a  of  pastioidas.  Local 
jurisdictions  sisply  ara  not  aquippad  to  saka  tha  sclantiflc 
daclsions  rsqulrad  to  validly  rsgulata  paaticidas. 

Ha  baliav*  that  tha  currant  statute  and  Its  lagislatlva 
history  prohibit  local  jurisdiction  fron  ragulatlng  tha  aala  and 
osa  of  paaticidas.  kWPI  ballavas  tha  bast  ragulBtion  of 
pastlcidas  would  ba  accoapilsbad  at  tha  tadaral  and  atata  l«v«i, 
marafors,  wa  do  not  ballava  that  an  axndaant  to  FIPRA  to  allav 
local  jurladictions  tc  rsgulata  tha  sals  and  us*  of  pasticldas   la 


Soaa  partias  ballava  that  FIFRJL  should  ba  anandad  to  Includa 
a  Bpaciflc  provision  granting  Individual a  a  prlvata  right  of 
action.  nils  typa  of  provision  would  allow  Individuala  to 
anforca  tha  proviaions  of  tha  atatuta. 

AWPZ  baliavaa  that  thia  typa  of  aaandaant  Is  not  nsadad. 
Many  of  tha  banaflta  which  hava  baan  citad  by  Ita  supportars  such 
as  a  clain  for  daaagas  could  ba  obtainad  undar  tort  law.  uipi 
also  viawB  a  provision  granting  thia  right  aa  tha  ^Mning  of  a 
Pandora's  box  which  would  laad  to  tha  filing  of  aany  frlvoloua 
lawsuits  which  aight  ba  filsd  for  harassaant  purposss. 

-    Mr.   flhairasn,   thU  eoacludas  JUVI's  praparad  taatlaoar-      «• 
— '—   *—   ■ — '—  '»  wark  tagathar  with  congraaa  and  with 


Knt  SB  Bir^w  Lwauu  cna  goa^  as  prow 
Wa  will  b«  happy  to  ra^ond  to  any  ^ 
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BTAxmnR  or  ns  natiohal  cottoh  coohcil  or  anbbica 

OK  THE 
niSIAL   IHBCTICIDB,    PDHGICIOB,    USD  RODBHTICIDB  ACT 


Th«  Hatlonal  Cotton  Council  hendquactaced  In  Nenphlsi  Tern 
c«pc*scnta  piodHoaca,  glnnera,  aaad  cruaharsr  wacahou 
narchanta,  oooparatlvaa,  and  teictlla  manuf acturera  ft 
Carollnas  to  CallCocnia. 


Tha  cotton  Induatry  attongly  auppoite  a  clean  anvlronnent  and  aafa 
uaa  of  chanicala.  Rowavar,  we  ace  gravely  coneacnad  about  tha 
contlnuad  availability  of  essential  pestlcldea  that  aie  currantly 
legiatarad  and  about  tha  development  and  reqlatcatlon  oC  new 
paaticldaa  that  are  aaCeri   noire  eftectlva  and  leas   expensive. 

Ha  reCOgnlia  tha  need  for,  and  support,  reasonable  regulations  Eot 
peetlcldaa.  Bowevar,  wa  are  eancacnad  about  lapoaltlen  of 
unnacassaiy  lulas  that  would  naka  many  aaaentlal  paaticldaa 
unavaliabla  to  (Btaara  avan  though  thay  ata  taflatarad  and  tn  tha 
aarkatplaea. 

At  tha  Council*!  1»8T  Annual  Maatlngi  dalagataa  rapraaantlng  all 
aoven  aagnanta  Ct  tha  U.S.  oetton  Industry  unanlaoacly  adeptad  tba 
following  caaolutlon  en  paatloldaii 
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Cenblnu*  aupporfclng  la9lBlablon  and  efch*r  ■aaauras  t« 
faollltata  aoun4"3«v*l«paant  and  uaa  of  aaaantlaX 
agclcultucal  chaalcala,   and«   in  pactlculaEi 

o  Orge   expedltloua   claaiance   of   naadad   nan  cotton 

peatlcldaai  cootlnuad  icglatiatlon  of  oldar  paatletdca 
unlaaa  thara  la  aol«ntlfte  pcoof  that  bhair  ua« 
praaanta  an  Imlnent  baiacd  or  tbat  tb*  ilaka  outwal«ta 
ttaa  banafltat  and  saak  waya  to  aaauta  centlnwad 
availability  of  non-proprletairy  paatlddaa  undac  bha 
data  call-in  and  raraglabtatlon  pcooaaaf 

o  Utge  that  buttac  sonaa*   MlnlBuii  dllutlonai   and   othac 

peatlclda  application  raatclctiona  ba  iMpoaad  only 
upon  valid,  aelantlfle  proof  that  th*y  am  naoaaaary 
to  pievant  a  phyalcal  haaltb  baiatd  to  huaaas  or 
anlmalat 

o  Contlnua  to  auppoit  fadacal  and  atata  piaaaptlon   for 

ovarall  paatlolda  ragulatoiy  aubhoclby  and  fadaral 
praaaptlon  foe  aattlng  caaidu*  tolatancaai  and  aupport 
contlnuad  uaa  of  raaldu*  aotlon  Icvala  vhar* 
appEOptlata  In  abaence  of  bolacanoaai   and 

0  Continue  to  ancouiBga  appcoprlata  nae  of   eotbenaaad 

oil  aa  a  paablclda  eardat  and  in  paabtclda 
fornulatlonai    aaaaaa   resaarch  naada   and   enoouraga 
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■tudlea   BO  that  (Mtnlnun  b«na£lta   at    this    taohnologyfl 
can  ba   raalliodt   aupport  fedetal  and  state  regulatory  J 
actlone  and  data   requlrementa   that   da   net   reatrlot  ( 
Eegletiatlone  and  use  of  pesticides  trlth   cottonsvvd 
oil   unless  there  la  scientific  pEOof   that   tbeia   arc 
Incieaeed  hasacds  vhlch  outuelgh  Incceased  bensEltaf    . 
and   urge    regulatoiy  aqenclesi    In  deteinlnlnq    the  need 
Cor    such  requirements  and   reatrlotlonSi    to    oonaldat'i 
the  safety  lecocd  of   previous   use   on  an   Individual    ' 
crop  basis. 

Ha  have  aome  veiy  strong  concerns  that  need  to  be  addressed  by 
amending  the  Federal  InsectlcldSi   Fungicide   and  Sodentlclde  Act 

(VIPRA).  Bufnro  taking  our  poatt-lona  on  thea*.  Ma  reeognla^ff 
tai    t^pny    '"fc°    rnnatfl^r.Mnn    tjirmr,    f imdmn^nf  1  ■ . 

n  rpt  ■  changes  made  In  the  law  should  not  deny  or  unjustifiably 
restrict  the  use  of  pesticides  by  [atmeiB  and/or  Incceaa*  their 
production  costs> 

Hembsra  of  this  Comnlttee  are  very  familiar  with  the  economic 
situation  on  D.8.  farm*.  Xou  read  and  beat  about  the  large  nuaber 
of  farns  "going  und«r".  Wa  believe  that  you  don't  want  to  paes 
laglalatlon  that  would  add  to  the  already  heavy  economic  burden 
for  D.B.   farsiers. 
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Mmaaodi  •■•ndacnta  to  rtritA  sbeutd  net  Inarcaa*  tb«  r«Ba«ra« 
bnrdsn  to  tb*  0>fl<  BnvtcoMitntal  Pretaetlon  Ageney  (BPA)  or  tkc 
■tata  agandaa  racpenitbl*  Cai  adaln  la  taring  tlia  lav. 

W*  aupport  th*  overall  bbiuat  to  nova  toward  a  balanced  budget. 
One  oC  the  aaaleat  and  »oat  'palatable'  approacbea  !•  to 
ellKlnatat  and  caitalnly  nab  add  any  new*  unnaoeaaary  regulafeoty 
leglalatloRi   tbe  coats  of  trblch  outwalgh  the  potential  baneflba. 

Third,  the  anvliomient  should  ba  piotectad  to  no  leas  degreo  tb«a 
the  cuiEant  PIPKA  ptovlalona  ptovlda. 

Aa  Btated  earllcti  wa  atcongly  auppect  a  clean  envlrenBont  and 
■afe  wae  of  agricultural  eheoleala. 

SpeclZlo  ooncerna  o(  the  Council  ate  dlaeuaaad  In  greater  detail 

In  the  acctlona  that  CoUoir. 

f-<.r,1    ««■<   ttff^a   pr.Mftlftn    fftr   fttf.rall    fjna.    »....h«r<<-y    —    ^^^^ 

the  aajOE  overhaul  of  PIFRA  was  nada  with  the  19T3  avendaantSt 
Congreaa  granted  Halted  authority  for  statea  to  regulate 
peatlcldaa.  Leglaiatlve  blatory  Indlcotea  the  Cengraaa  Intended 
to  abara  Federal  authority  with  the  Statear  but  net  with  local 
jurlsdtctlona.  Tat.  there  have  bean  nuaeroua  tncldenba  trtaera  city 
and  county  governBents  have  eabarked  on  efforts  to  regulate 
peatioldaa  at  tha  looal  level. 
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kth   tha   national  AiBoclatlon  of   State  DepartHenta  o£  Agrlcultu: 
and   th*  Assoolatlon   of   Anerican   Paatlclda  Control   OfElclala    hav* 
andocBsd  Padaral  and   fltat*  prsemptlon   to    tegulate  pestlcldeei 

Bvvlng  dll£fe[cnt  local  reaul'tlona  la  unnsceasaiy  and  will  oi«ai«j 
unworkabla  altuatlona  and  undua  hardships  for  Carmers  and  othac 
usara.  Tha  National  Cotton  Council  atcongly  andoraaa  anandaanta 
Baking  It  vlaar  that  FirRA  doea  not  axtand  paatlcltfa  lagulatory 
autboiity  to  local   jurladlctlona  bayond  the  state  level. 

Zfidci.Al..£xMa0lXoa-£fi£_aBttiD8-£ft«  ti  fil  de  -2  fil «  £kli  S<  t  — 
Agricultural  connodltles  and  products  nade  from  agrloultural 
ooniwdltleB  nust  ba  allowed  to  Move  across  state  Unas  without  any 
unnacaasary  raatilctlons.  It  Is  oonpletely  unworksbla  and 
unnacaaaary  Cor  states  to  set  peatielda  raaldua  tolaiancea.  In 
addition  to  being  eoatlyt  It  would  eraate  rmss  confusion  wltas*  tba 
•aaa  cooBodlty  had  dlftartnt  tolaranoM  for  tb«  sant  ptatlotds  in 
dlffarant  atatca.  Statta  don't  nMd  and  should  not  hav«  th*  - 
authority  to  adopt  tba  mat*  tol«canee*-.a«fc  by  IM,  bao«us*  that; 
aauld  rosulb  in  inoteasad  progras  coats  foe  tb«  Btatoa* 

Nc   stcoagly   aupport  OMandlng   riFKA   to   ptovlda  -foe   F^dotal 

preaaptlon  In  this  aroa. 

TptT.in.«    >nr    T-pn.-fr.d  Ayrl  a.^^  t-.].-^  1    raMft^t^laa    --    Tb«   COtt^tt 

Council  Btiongly  Caveca  riFllk  l»ngua«a  laqulrlng  all  iMportsA. 
agricultural  co— odltjaa  and  tbatr  proeassad  pcodnetf  to  >a«t,9rl. 


{ 
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tolcEano*  atkndarda  for  p«stlcld«  r*»idn*a.  Allowing  pastlclda 
taalduaa  In  asaaaa  of  O.B.  atandacda  la  totally  nafair  to  D.a, 
growara  who  nuat  baar  tha  coat  ot  Meeting  ttia  atandardst 

>«■    fnr    ItPflatarJtm   iinil  lli.r»jl«t-Tln.i   ^aaHt-t.!..   —   In    til*    paat 

faw  yeara,  tbara  baa  baan  a  >ove»ant  undarway  to  abl£t  coats  fcoa 
tha  govainaant  and  taxpayaia-at-lacga  to  apaolflc  gcoupa  that  ac* 
tba  principal  uaera  of  tha  aarvlcaa  or  natcrlala.  Aa  tha  Movaaant 
eontlnuaa>  anyone  who  raquaata  InforMitlen  will  be  laqulrad  ta  pay 
the  ooat  oC  collactlng  and  dlatrlbutlng  tntenutlon> 

SM  haa  baan  charging  rather  lacga  faas  for  aattlng  paatlclda 
raatdue  feolaianeaa.  Kaoantly  thaa*  faaa  vara  Incraaaad 
aubatantlallyt  In  a  aanaa,  th«  tolacanca  faaa  ara  * rag 1 at  ration' 
faaa  alnca  Boat  paatlcldaa  nuat  have  tolaraneaa  aatabltaliad  la 
order  to  ba  taglatared. 

There  aia  two  Federal  atatutea  tbat  ta^ulre  pre-claarano*  eC 
epeclflc  ptoduota  batora  they  can  be  aangCacturadi  aold  and  iia«d> 
One  la  FirM  and  tha  other  la  the  fadaral  Foodi  Srug*  and  ConaMtlc 
Aet  (PPDCA}.  In  each  eaaa*  pra-clearance  and  ceglatratlen  el 
producta  broadly  benefit  the  general  publici 

CongreiB  baa  eonalatently  rejected  raglatratlon  faaa  for  dcvgn. 
Thle  abould  set  a  precedent  for  rejecting  reglatcatlea  and 
reraglatiatlon  taea  for  pcatlaldee.  Peatlcldea  ataould  not  ba 
alngled  out   for   apaelal   uaer   or   reglctratlon   faaa  vhan  ofebac 
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peoduetB    Buoh   as    drug*   und«c   pr*-«l««i«iia«   atatata*    < 
■paolfleally  axawptad  Itom  auch  faaa. 

luoh  taaa  wouldi 

a  Raault  In  hlghac  pasticlda  ooata  tttat  would 

facnaia  and  lanchaia  who,   hlatocloally,   bava  not 

to  paaa  en  auoh  oeata  t 

aomodltlaat 

o  Tand   to   raatrlet   Innovatlva    Eaaeaich 

aapaclally  of   (1}  pcoduota  for  uaa  on  alnoc 

uaaa  on  »ajor  etopa  and   (2]   pioducta  that 

■ora  anvlronaantaily  aoond  yat  not  any  aoca  biolosioally 

aftaetlva  In  controlling  target  peats. 

For  iilnor  uaaa  (uaaa  wltb  low  aarkct  potential),  inpoaltlon 
oC  taglatratlon  £«aa  oeuM  actually  ba  a  lujoi  factor  In  a 
eoapany'*  daolaien  not  to  puiaua  reglatratlonr 

o  Bava  a  dlapEopoEtlonata  and  unfair  advacaa  inpact   on   anall 

buaineaaaa. 

o  If  uaad  to  pay  seat  of  BPA'a  axpanaaa,   tha  faea  would  raaiova 

■oat  coat  conatralnta  on  tha  Agency  regulatory  operation*. 
Alaof    It  would   laava  llttla   Incentive    for    Congroaa   to 
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■emtlals*  irA*a  prefiuia  M  •••  IC   thty  «■   ■•««susf 

•nd/or  c«Bt-eM«etlv«t  and 

o  It  will  b>  virtually   l»»»islbl«f   partlealavlj  with  flat 

feeat   to  dlatrlbuta  tfaa  cocta  tqultablr  aaong   caglatrMt* 
and  uaara. 

n««   at   llaatrlet«J-aM   »Mfcle)J*«   tlrul.r    r>t  r»..t-   aBp«.-»l.l»»    ^f   , 

Cmrttf^fd  ^fp^^^.mtnT  —  With  tha  lfT2  riru  aModMnta,  Coagraaa 
ttlaaly  prevldad  that  rcatrlotad-ua*  p«»tlcldaa  aay  b«  applied  tqr  a 
cattlllad  applicator  oi  by  a  paiaon  undar  ttia  dicaot  ■npccvlslo* 
of  a  catelflad  applicator.  Ovot  tba  laat  2-9  ytarsi  BFA  aid 
savaral  tnvlcoiMiantali  labor  and  conaiuuc  groups  bava  ausgaatod 
aKandlng  rirsk  to  •llBlnata  tha  proTlalen  that  alleva 
raatrletad-uaa  poatlcldaa  to  bo  uaad  'andai  tha  aitaet 
auparvlalen*  of  a  caitlfled  applicator.  Tba  Juattttcatien  glvaa 
la  that  undar  tha  peaaant  afcatutory  languagot  tba  Aganey^a  ability 
to  llait  aaa  to  eoapotont  oppllcatoia  oaa  (aaphaala  addad)  ho 
aaally  tbwartad.  Ttaa  truth  la  no  ena  baa  praaantad  any  faetaal 
tvldonoa  to  ataow  that  thera  have  boan  pioblaaa  during  tha  paat  13 
yaara  undar  tha  praaont  atatutory  languaga< 

M  contand  that  rsaoving  tha  phraaa  'undar  tha  dlroct  auparvlaloa 
ot  a  oartlftad  appllcatoc'  will  craata  bardablpa  en  Caraata 
vhother  or  not  It  la  tfaa  Caraac  btaaalE  or  aoaaon*  alaa  aveh  aa  a 
private  agrlcultucal  conaultant  hliad  by  tha  faiaae  «ho  la  tba 
oaitlCled  applicator   that  aupatvlaaa   tha  oao.      (harcCoraf    tha 
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■Btlonal  Cotion  Counoll  cndocaea  the  praaent  riPRA  lan^uaga  on 
this  aubject. 

Baai'ttatlon  aC  PeaticidM  —  m  19T2,  Congrtas,  m  Ita  wlsdon, 
ptovldad  under  Sactlon  3  of  riFKA  that  "EPA  shall  not  naJca  tny 
leak  of  aaaentlallty  •  cittaclon  fee  danylng  raglatratlon  at  uiy 
pMtlelda'  («mph«aia  added) .  That  tsi  just  bacauae  a  pesticide  la 
alraadr  la^laceced  for  the  same  use,  anotbei  pesticide  ebould  not 
ba  ba  danlad   ceglatcatlon  foi   that   uae. 

CongEftaslonal  Intent  Is  being  thwacted  by  EPA  contending  that  the 
■lack  of  eseentlallty*  pcovlalon  In  the  law  doaa  not  apply  to 
oendltloiwl  leglatratlonB,  piactically  all  new  products  ate  balng 
flvan  oondltlonal   rather    than  full    ragletratlon. 

Ha  bellava  that  CongieoB'  Intent  was  that  EPA  also  ahould  not  use 
lack  of  aasentlsllty  as  a  ciltailon  foi  cancelling  pestlcldasi  yet 
the  A9«ncy  continuea  to  do  so  In  connection  with  Special  Kevlawa 
(forntarly  known  aa  Rebuttable  Preeuniptlon  Against  Registration  or 
RPAK). 

auiil£llaafl-£s£~Kealat-B.LiBii-£Eas.Icidfta  --  spa  has  nada 
eenaldarable  progress  In  developing  iiuldBilnea  to  inform  potential 
paatictde  regtattants  what  the  various  regtattation  [equlrenents 
are.  Yatf  w*  continue  to  bear  of  nunaioua  Incldenta  ol  chemical 
oonpanlaa  eanducting  all   the   testa   and   obtaining   the  data    called 
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f«r  In  fcb«  ffttldaltna*.   and  tbt  A^anoy   delaying    raflatratlv*  br 

adding  additional  rcqulrMianta  not  cevocad  In  tba  gntdallnaa. 

Addraaalng  tbla  ptoblaa  through  aHOndaonta  to  th*  atatata  !• 
piol»abIy  net  appropriate  ao  wa  auggoat  that  It  tM  bandlad  Is  tbt 
laglalatlva  lapoit   that  acooapanloa   aaandacnt*  paaaad  by  tkla 

CongE«sa< 

B»fc  M.  pn\  jpt^ffdietiop  —  PiritA  praeapta  paatlelda  aapeaBra 
atandarda  and  rsgalatlono  to  Mth.  foae  antl-paafelclda  gEonpa  bava 
advocatad  tianatac  oC  jucladlctlon  togaidlng  pastieldaa  la  tais 
woekplaeaa  fro*  IPA  to  OaRA. 

In  th*  early  I970'a,  a  Jorladlctloanl  aquabbla  batwasii  BPa  mat 
OMA  acoae  with  regard  to  paatielda^traatad  field  raaatry 
atandarda.  The  cotton  Council  and  ethar  fata  gronpa  aadoraad  tba 
obvloua  atatutoiy  authority  of  BPA.  tfa  tboovht  thia  laaaa  vac 
Battled.  Bowevert  In  the  last  year  oc  aor  IPA  cuggoatad  that 
rirXA  could  be  amended  eo  that  BFA  actiona  do  not  praaapt  MU 
provided  that  OMA'o  actiona  are  not  Inoonalatcnti  Bemm  labor  UM 
•nvlronaental  gcoupa  auppeit  at  least  joint  OIBA-BFA  autboil^i 

Me  atrongly  andoiae  authority  over  tba  fara  uae  of  paatlctdaa 
under  PIPHA  teaainlng  In  BFA  rather  than  being  abacad  witb  OdlA. 
Evan  If  the  action*  by  both  agenciaa  arc  conaiataat*  tba  raaalt 
will  ba  additional   unnaeded   regulatory  burdcna  en  faraara  and 
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InorMsad  «ime*11   r«d*r«l   ooits  without   upgcadlng   th«  aBfeCy  lev»l 
of  f«rM»ra  *n4  tttmntkmim. 

Baa  Bf  ft-Bggi*t«j:«d_I<AH.cld»_a£-LBa«_ll>aa-l.»bel_Pfla*gfc.. 

CnnnentratloB    nr   Frugmmey.    .-.r    .^.tnat:    ■    TTqpf.    P.at    jfpj:    pn    Til. 

^bai  —  Section  2(««)   of  riFHA  pcDvldaa  Anoag  ottisi   thln^a  tbati 

*Thc  tart>  'to  ua«  any  ragiatarad  paatlolda  In  a  ■•»»«[ 
Inoonalatant  with  Ita  labeling'  MMna  to  oaa  any  laglatatad 
paatlolda  In  a  aannat  not  paialttod  by  tha  labatlngi 
piovldadt  that  tba  taia  shall  not  inoluda  (1)  applyln*  a  . 
paatlolda  at  any  doaagar  oonoantratlo&f  or  fraqaanoy  laaa 
than  that  apaelClcd  on  tba  labollngi  (S)  applying  a 
paatlclda  agalnat  any  tacgat  paat  not  apaelflad  on  tit* 
laballng  1£  tha  application  la  to  tba  oiepr  anlaalr  sk  aito 
■pacltlad  on  tba  laballngr  unlaaa  tha  Ad»lalatrator  haa  ' 
taqulrad  that  tha  labeling  apaclflcally  atata  that  tha 
paatlclde  nay  be  uaad  only  loc  tha  paata  apaoKlad  on  the 
labeling  after  tha  Adalnlatrator  haa  detacBlnad  that  tha  uaa 
of  the  pesticide  agalnat  other  paata  woittd  cauaa  an 
unreaaonable  advecae  effect  on  tha  anvlrc 


He  know  that  none  groupa  have  proposed  changing  thla  language  ao 
that  If  the  label  apeolfled  that  'uac  at  laaa  than  label  doiaga 
(etc.)  le  prohibited*  then  It  would  be  a  alauae  for  a  foraar  to- 
apply  a   regletered  product  at  icea  than  label  doaagot   etc. 
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Th«  C»tt«it  Cevaall  ■KKABfflr  •■aara»a  l«aTla«  th*  laavoBf*  •£ 
••ctlon  2|««>  ■•  It  Is.  Be**  fanMis  vto  ar*  «oed  Banag*ra  a» 
■bl*  to  as*  psstlcldss  at  lowat  ratss  and/or  lass  fraquontly  thM 
■paelflad  as  labala  vlthant  ■aatltlclng  past  oentrol.  svok 
praatlaaa  kf  aeaaoalcallr  baaaflclal  to  tba  tmrmmt  and  ais 
awl  roanantally  aeandi  ■•  think  tba  pEOpesad  ohaaga  vaatlOMi 
4bo*«  would  load  to  M»t  labala  baTiag  stataaaata  ptobibitlng  oai 
od  lewar  dosafaat  ats.  i  baoausa  ratlatraata  aia  In  tba  buatnasa  t« 
sail  aa  aaeb  of  tbali  pceduoto  as  poaslbla. 

CflaaitAflMl,  teuAstratiflB-Qt.  rasticUdi  —  Ondar  tb«  onoaat 
pEOTlatena  of  PlPn,  now  paatteld*  ptodncts  ean  b*  'eoadltloa- 
ally*  cagUtaisd  If  MSt  bnt  not  all  of  tba  data  raqulcaHants  haw 
bsan  a»t<  Ondac  aueh  raglstratlona.  th*  laqiatEanta  aunt  eennlt 
to  ganaiatinf  and  aubalttlng  tba  additional  data  laqHScad  aad 
peovlda  Intacta  raports  to  IPA  en  tb*  pEOfiasa  of  tta*  taqaicad 
•tudlas. 

Conditional  roglatcatlona  at«  gcantad  for  apaoltlad  pariAds.  lb* 
Aganey  osnt  and  ae»*tia*  doaa*  astand  tba  porlod  of  ■  eondltloaal 
raglatcatlon  irhan  additional  ti*a  la  nasdad  to  oonplata  tba 
•tudlas. 

aom»  gcoupa  adrocata  doing  away  with  BM'a  laglalatlv*  autboEltr 
to  caglaiar  naw  paetieldaa  conditionally .  IPA'a  authocity  ta 
conditionally  caglator  naw  paatlcidaa  hna  boon  *xtca«*ly  balpfal 
to  agticultuca.     Without  auoh  authocityr   ws  probably  would  not 


..Google 


hava  avallabla  for  uaa  today  fch«  very  Ivpottanb  aynthatlc 
pyiathrold  Inaaetleldai. 

Tha  Kablonal  Cett«n  Council  atrongly  andorBeB  leaving  tha  currant 
ri?BA  languaga  on  conditional   ra^lBtcBtlon  «a   it  is. 

iMi-t-  TBgf.<<»m-«  —  Tba  tern  'Inatt  Insradlent'  la  Oellnad  In 
riFRk  aa  an  ingradlant  vfalch  le  not  active,  He  aqra*  wltb  aoat 
•olantlata  and  otbaca  aho  believe  that  aona  ineita  have  soaa 
activity.  In  addition  to  the  chemical  nature  of  the  Inert  Itaelf. 
activity  of  Inarta  »ay  ba  Influenced  by  aeveral  factors  Including 
tha  aetlva  Ingradlant  with  which  it  la  ueed.  the  Eornulatlon  of 
the  peatlelda  ptoducti  and  tha  conditions  (tempetature,  ate) 
nndar  which  tha  product  la  used. 

Tha  Rational  Cotton  Counell  aupporta  n««  PIFM  language  that 
provldaa  IPA  a  broad  but  flaslbl*  authority  to  focus  on  thOBt 
inerts  for  which  there  are  valid  raaaena  to  bellava  they  pose  a 
•Ignlflcant  risk  to  baalth  oc  the  anvlronaant.  Through 
publleatlen  la  tha  f^^frtti  itagijitrr  and  by  other  naana.  uaec* 
and  other  group*  aa  well  aa  taglstranta  should  be  nada  aware  oC 
tha  Inarta  that  tha  Aganey  focuses  on.  no  do  not  think  It  la 
neeassaryr  aclantlf Ically  logloal,  or  piactlcal  (or  tha  law  to 
apaelty  bow  aany  or  bow  few  Inert  Ingradlenta  «ast  be  en  ■ 
pctorlty  liat. 
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Lfio_LaxAj.B  —  A  decision  by  tb«  tt.i. 
Circuit  Court  of  Appeal*  tor  the  Dlatttct  of  Coluabla  In  taeut 
years  calsee  doubt  about  EPA'a  authority  to  aat  paatloid*  caalAit 
Botlon  lavela.  The  Court  aald  that  tb«  Fadaral  Draf 
Adnlnlst ration  <n>A}  had  tie  authority  to  aat  action  l*v«la  fai 
allatoxlm  a  naturally  occurring  tosln.  In  corn  and  stbai 
coRwodltlea.  It  further  aald  tbat  FDA  ta  atatutoclly  raquliad  ta 
eatabllah  celarancea  through  the  Conul  pcocaaa. 

He  feci  strongly  that  botb  FDA  and  SPA  na«d  authority  to  sat 
action  lavela.  There  are  aaveral  situations  whsrs  poatidda 
telaranoaa  are  not  appropriate  and  where  EM  bas  aat  neadad  setUi 
levele. 

Iha  Rational  Cotton  Counell  favors  asrandlng  PIFIU  to  BSRo  It  eloar 
that  BFA  haa  the  statutory  authority  to  aat  paatleids  aetlea 
levels  when  thay  are  aora  appropriate  than  tolarancss. 

*rivMtf  aiflltt  nf  hct^tm  —  Asandlng  FIFRA  to  laclado  •  "prlvsta 
rlght-of-setlen'  pcovlalon  would  create  «  randora'a  bon.  It  moU 
allow  any  parson  who  felt  sggrieved  by  i"pp«PFtf  Bisu**  ot  a 
pestlelde  to  bring  suit  against  fsraars  and  rsnebers.  Inataad  of 
enhancing  protection  under  FIFRAr  auoh  a  provision  would  •■Moarsf* 
law  sulta.  The  current  reasdlss  under  FIFM  and  etbar  atatatas 
SIS  sdequsta. 
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Cengcaa*    li*a   «enatd>r«d   i 

wlsdea  to   r«)aet  thaa.      t  1 

ptovlslena  eentlnu*  to  b*  lajtctod. 

•ISO  sfcrongly  ojtpoaa  *ny  now  provisions  In  rifRA  to  fjlvo  tho 
public  ■tondlng  to  Initiate  aucpontion  or  eoacollfttlon  hcaclnga. 
Our  roaaona  at*  alallar  to  thoaa  wo  bavo  atatcd  Coi  ear  Oppooltlon 
to  ptlvata  il9ht-of-actlon  provlolonot 

apaplal.aa»10M«f  AdjuJlcMtnty  ■■■rliigi_fiij  eapfijUaetQa 
*rt,e^aar»m  —  ipA  h*o  lot  It  b«  known  that  it  would  llKa  for 
rirM  to  ba  aaondad  to  allnlnate  adjudlcaeoty  hoairlnga  and  to 
oonvatt  the  currant  public  netlca  and  oononent  pariod  into  Intornal 
rvleiwklnf. 

No  agrae  that  eanoallotlon  piocaadlngt  aco  oftan  too  long  and 
diawn  out  and  that  tho  procadurae  noad  to  bo  atroaBliaad. 
lowevecr  baonuB*  of  tba  aorloua  oonaaquoncos  to  facKOiB  and 
canohara  of  tha  outcoaw,  wa  faroi  lotalnlng  tho  eorront  3-Staga 
proeaao  ~   (l)   publto  notloo  and  oosaont  and    (2)    adjndloatory 


L  "  Htion  BM  ouopaado  and  tatai 
eaneala  laglatHtlon  of  a  paotlold>>  tha  Agency  to  toqulcod  by  law 
to  indannlfy  ownara  of  aalatlng  atocka  and  to  pay  for  dlapoaal  of 
tboae  Btocka. 
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M«  auppoit  ka*pln«  auoh  BtBtutoiy  raqutraavnts.  Tb« 
Indanni float ton  provision  oacvaa  •■  a  coat  conatralnt  OB  any 
ptaolplteua  eanealiatlon  of  paatlclda  btaad  on  inads^vata 
InforMitton.  farvara  and  ranchara  who  bava  aklattng  stsoka  on 
band,  howavat,  should  hava  the  option  o£  ailn«  tha*  for  labaltd 
uaaa  unlaas  It  can  b«  ahown  that  haalth  or  cavlrenaantal  rlaka 
through  aaeb  uaa  would  ba  too  graat. 

Paaticiaa  ats ndarda-tfl.fjBteBt.iraifceri_aDd  Otliui  —  Ha  «r« 
atrongly  In  favor  of  adaquata  workabla  atandacda  which  preaott 
aaf*  paatlold*  application  and  uaa.  N«  oppose  caralaaa  and 
Irraaponalbla  application  and  use  that  could  endangar  the  haaltb 
and  property  of  parsons  In  and  around  pesticide  treated   (laid*. 

BPA  baa  plenty  of  authority  under  tbc  present  riPHA  languag*  to 
peomulfste  adaquate  regulations  to  protect  faraworkats  and  otliaia* 
There  Is  no  need  for  aoMndaent  to  tba  etatuta  In  regard  to  buffet 
BonaSf   notification  requlrenentSf   etc* 

TiAUr  ntjiht-to-gnow  —  The  cotton  Industry  fully  support*  tha 
Idaa  of  sharing  health,  safety  end  envltonasntal  data  with  the 
public,  raraers,  like  other  aagaents  of  ths  public,  want  this 
Intoraatlon  also.  "" 
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He  ar*  not  sura  If  thla  isauv  of  public  ilght-to-know  ahould  b* 
eoverad  In  th*  atatute  or  in  committee  report  languaqa.  Ma  feali 
howavet,  that  tba  syaten  for  gathering  and  dlatrlbutlng  the 
InforaAtion  ahogld  be  aa  simple  and  Inenpanalva  aa  poaatbla.  It 
1«  auggaatad  also  that  atataa  have  a  role  In  dlattlbuting  the 
Infornatlon. 

Bljk  jnd  Baneflt,  AniaaiaentB  lii  ^naraJi MhB"flhni'.ia  fmli^  fh.iJT' 

~  Me  think  that  al»oat  everyone  egrees  that  EPA  ehould  ba  tba 
ptlMcy  party  (or  baking  risk  aaeeaanenta  o£  paatlcldea.  congceaa 
wtaely  oharged  the  Agency  vlth  this  raaponalbllity.  Koat  people 
aleo  fael  that  taglatrante  and  othera  should  have  the 
right-e£ -rebuttal  to  the  tlak  asaeaanent.  we  strongly  aupport 
this  tight. 


Khan  It  coaes  to  benefits  asBeasiienti  we  feel  that  Kpa  la  not  aa 
wall  qualified  to  »ak«  aueti  asaeeenenta,  Thla  oonoein  hes  been 
aagnlfled  by  what  we  have  aaen  taking  place  the  laat  few  yeais. 

The  0.6.  Departnenk  of  Agriculture  and  atate  agtlculcuial 
Inatltutlone  are  better  staffed  to  make  benefit  aaseaSBiants  of 
agricultural  peatlcldes.  In  the  last  faw  yakca,  »A  bee  bean 
ualng  these  agencies  leas  and  lees.  Instead)  It  1*  depending  aor* 
and  »oce  on  Its  own  staff  to  gather  Che  Infornatlon  and  nake  the 
essee amenta. 
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H*  can  anly  ■••lun*  that  th«  Agancy  has  had  to  aapand   its   mtatt  of 

Aficlcultural,  aconoMlata,  agrenaMlatai  aatoaoioglBta*  plaat 
pafchologlata,   aaad  aclaiitlats.   taglnaaca,   ttOx   In  ordar   to  oari; 

tbla  out  In-bouaa. 

cvan  with  an  expanded  atafCf  EFA  do*a  nott  and  probably  oAnnotf  do 
aa  good  a  job  on  banoflt  aaaaaaaanta  aa  can  bo  dona  by  D80A  and 
bba  atata  unlvaroltlaa.  Nltbtn  tbo  past  two  yaaioi  bpa  atanagoaoat 
laquaated  Cotton  Council  taobnlcal  ataff  to  cavlaw  •  draft 
banaflta  asaeaanent  docunent  davaloped  within  the  Agancy  on  aa 
Inpottant  cotton  poatlclda  balng  oonaldaiad  tor  Spaclal  Kavlov. 
Tba  taquaat  eaaia  about  booaua*  tbo  Internal  draft  doouaant  abowad 
■  Inlaal  boneflta  fton  uaa  of  tba  particular  ptatlclda  yet 
■anaganant  waa  picking  up  InCoraatlon  Iron  faraara  In  variew 
parts  of  tba  Cotton  Belt  about  bow  laportant  and  bonsClctal  it 


Aa   tar   aa  we   know*    BPA  baa  yet   to  aek   OSDA  and  tba   atataa   to 

aasasa  tbo  banaflta  of  ualng  thia  paatlclde  on  ootton. 

In  tba  late  l»70<a(  whan  BM  Initiated  Its  rabuttable  praaoavtloB 
against  raglatratlon  or  APAX  program  (now  csllad  Spaeial  aavlavl, 
a  National  Agricultural  Pastlclda  Inpact  Aasassaent  Progrsa 
(MAPiAP)  was  stsrtad  In  USDA.  Esch  yssr  since,  Congraaa  has 
appropriated  a  aisaable  aua  of  aonsy  earaarked  for  HAPiAF.  Soaa 
of  this  aoney  la  uaad  by  USDA  and  aoae  of  It  goea  to  the  atatas. 
Thara  la  obvious  duplication  of  staff  and  aftort  IE  SPA  doaa  not 
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UM   this   highly  qualified  group  of    pclentlet 
milnUlns  lt»  own  atpaiat*  ataff, 

Wa  augfaat  that  FIFRA  b*  amended  to  provldt  that  OSDA  In 
voeparatlon  with  the  atat*!  has  the  primary  teaponBlblllty  to 
prcpata  paatlclda  banaflt  aaaesaaiantB  and  direct  BPA  tornally  to 
raqueat  auch  aaaaiaBent*  whan  on*  la  needed  Cor  a  particular 
paatlelde  or  claaa  of  paatleldaa  In  connection  vttb  Intarla 
Adalnlatratlv*  Xevlawa*  Spaolal  Xavlawa  or  Cancellation 
Proceeding a. 

tth  should  have  the  dght-oC-iabuttal  in  regard  to  the  benefit 
•aaeaaMnta.  Of  coaraa,  this  Beans  thet  the  Agency  must  have  a 
SBall  vall-tralned  cadre  of  technical  people  —  acononlst, 
•ntomologlat,  agrononlat,  etc.  It  ahould  not  take  nearly  as  large 
a  ataff,  bovaver,  as  Is  requited  It  EPA  has  the  primary 
taaponalblllty  for  Kaking  the  aaBeaaments. 


'tCsU-^"  --  One  of  out  blgflsst  Innedlata 
la  the  threat  of  losing  nu>ierous  older  peatlclda  producta 
still  valuable   In  cotton  production.  -^m-^^m'i^^^^  \ 


Under  Its  rateglatratlon  pregiaai  BTA,  as  It  ahouldt  !■  rsrlcving 
Its  data  fllea  on  older  leglstetsd  products.  Thsn  tbt  Agwwjr 
proceeds  with  data-call-in  by  notifying  teglatranta  as  to  «b«t 
additional  data  they  Must  ganarate  and  aubnlt   In  otdet   fee  tbs 
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teta  files  to  ba  broughfc  ap-fco-dat*  wltb  th*  i««lBtC«tl»B 
nqulrwents  und*t  which  a«w  p*atlald«s  bav*  bam  tagiatarad.  la 
«eat  caaaa.  thla  aaana  lacga  financial  and  wuipowax  coMiltaaiita  by 
bha  ta^latianta  over  a  paclod  ot  2-3  yaara  to  oondnet  tba  atudtaa 
naceaaary  to  ganacata  the  additional  data.  I{  a  raglatr«Bt  (alia 
to  auppiyt  ei  abow  Intant  to  aupply  by  davaloplaff  apptopriatt 
piotooola  and  Initiating  raqulrad  atudlta*  IPA  aucpanda 
lOfllatiatlen  of  the  product. 

Tba  aoElouanaaa  of  tha  pioblaa  arlaaa  froa  tbt  faet  tli«t  pataata 
hava  asplrad  on  aany  of  tbaaa  eldac  preducta  and  aany  of  tba 
ta^latEanta  ara  mmII  bualnoaaaa.  Mot  bavlng  piopiictary  rlgbta, 
tbaaa  caflatranta  ata*  undaratandably,  raluotant  to  apand  haga 
auiH  of  «oaay  to  aava  auott  pcoducta  irltheut  bavtng  any  Baikat 
protactlon.  tvan  If  thay  naka  tbc  coaaitBantf  It  alflbt  ba  foe 
naufht  If  tha  data  «anatat«d  doaan't  aatlafy  in. 

Motloaa  e£  Intant  to  auapand  undac  thla  progtaa  hava  already  baaa 
laauad  for  aavaial  lapoitant  oldac  cotton  paatleldaa. 

Ni.  Chalraan  and  aaBbaEa  of  thla  Coaalttaa,  «a  aca  aaaklag  halp 
and  advlca  en  hew  to  atnlalae  tba  Uyaet  Of  tbla  on  agtlcaltoca. 

m  eioalnffr  wa  want  to  axpiaaa  •vffcaoiatloa  for  tba  ^portualtj  to 
provide  our  vlawa  on  riPM  aattaia  to  tha  Ca— Ittaa. 


..Google 


STATKHBNT  OF  THE  NATIONAL  FOREST  PRODDCTS  ASSOCIATION 


i  THE  HOUSE  AGRICULTURE  SUBCOMMITTEE  ON  DEPARTMENT 
OPERATIONS.  RESEARCH,  AND  FOREIGN  AGRICULTURE 


ON  H.R.  2463 
THE  FEDERAL  INSECTICIDE,  POHGICIDE,  AND  RODENTICIDB  ACT 


June  17,  1987      ---  r-—-  •-  t^*«   W 


Tta*  National  Forest  Products  Association  (NFPA)  velcones  the 
opportunity  to  coment  on  R.H.  2463,  a  bill  to  reauthorize  and 
a*and  tb«  Podaral  Insecticide,  Fungicide,  and  Rodenticide  Act 
(FIFRA) .   H.R.  2463  is  a  pared  down  version  of  last  year's 
coNpronise.   Evan  though  aany  of  the  factors  which  enabled  that 
coaproaise  have  changed,  this  bill  can  provide  the  beqinning  of  a 
process  to  Bake  sons  needed  changes  in  FIFRA.   The  coiments  which 
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fallow  express  tb«  view  oC  an  induatxy  wbicdt  im   dlraetly  and 
substantially  atfected  by  the  availability  of  pestlcidaa. 

The  FIFRA  aaendaent  process  Is  not  and  should  not  b«  a 
battle  between  environmental  groups  and  the  agrl-ch«aical 
business.   The  ultiaate  iapaot  of  changes  in  the  law  ia  fait  by 
the  nation's  faraers,  foresters,  and  consuaara.   tta  uz^a  tha 
Subcoaaittee  to  consider  the  needs  of  those  who  raly  on 
pesticides  to  maXe  a  living,  protect  our  propertiaa,  and  produce 
tta«  nation's  Baounty, 

The  Hatlonal  Forest  Products  Association  is  a  non-profit 
trad*  association  reprasanting  the  interasta  and  vlaws  of  owners 
and  aanagera  of  forest  lands,  aanufacturars  of  toraat  products 
and  affiliated  regional  and  product  associations. 

The  use  of  pesticides  ars  an  laportant  part  of  ■odaxn  forest 
nanagaaent.  Hbara  naaded,  the  judicious  use  ot  pasttddo*  can 
acre  than  double  forest  production  by  helping  tba  young  trass 
coapete  with  weads  tor  light,  water,  and  soil  nutrients. 
Additionally,  application  of  wood  preserving  pasticidas  axtands 
the  life  ot  forest  products  up  to  ten  tiaaa  that  ot  untraatad 
products.   These  pesticides  allow  new  and  laportaat  usas  of  wood 
and  help  conserve  our  forest  resources.  Ttu 
industry,  therefore,  is  vitally  intarastad  that  any  i 
FIFRA:   (I)  allow  continued  acoasa  to  iaportant  forasfc  Mnsq* 
and  wood  preserving  peeticides;  (2)  aaintain  inoantivas  for 
registrants  to  register  and  aarket  new  pesticides  tor  forest 
industry  use;  and  (3)  aaintain  and  iaprove  the  ■ 
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EPA  pesticide  raglstration  process  on  Hblch  tra  rvlyto  asstir*  tiM 
s«tety  of  the  pesticides  wa  use. 

NFPA  has  and  will  continue  to  actively  partlcipafea  in  the 
FIPRA  aaendaent  process  to  represent  the  interests  of  the  forest 
products  industry  in  an  elfort  to  arrive  at  a  bill  vhieh  prcMetes 
the  three  goals  stated  above.  So>a  previsions  In  H.R.  2463  'ate 
helpful,  but  others  present  pr^ilsBs  for  pesttclda  produoers  and 
users.  Our  coMMnt*  on  speciflo  provisions  follow. 

Cancellation  Bearings 

The  bill  draaatlcally  dtanges  the  pesticide  oencellation 
hearing  prooasa  and  the  process  for  "public  interin  reviews," 
Special  Reviews.  We  share  the 'ultlaate  goal  of  the  Snvironisntal 
Prctsotion  Agency,  the  hiatorioal  sponsor  of  Uiis  ■■eiiiTssnt.  ill 
wishing  to  speed  up  and  streaHlinV  the  -Spectal  Mnriaw  and 
cancellation  processes.   NTPA  has  participated  in  aeveral  Spaolal 
Reviews  and  cancellation  heatings  and  it  is  obt  observation  that 
the  delay  in  the  process  has  largely  been  due  to  EPA  ignoring 
their  deadlines,  not  any  Inherent  deficiency  in  the  process. 

The  unworkable  and  short  dsadlAnes  propossd  for  the 
cancellation  process,  deny  pestiolde  registrants  and  users  the 
ability  to  effsotlvaly  challenge  Ent'a  propoaea  Matrietlom. 
Under  current  law,  pesticide  reglst^uits  and  oasrs  have  a  «lglit 
to  teat  the  validity  of  EPA's  proposed  restrictions  on'a 
particular  pesticide  use  in  a  cancel latlcti  iMCring.  This  rlfht 
is  one  of  the  Bajor  strengths  of  FIFfUC.  Canoellation 'liearing 
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procedurBs  allcw  thoas  who  hav*  liiv««t«d  ooiwldszwbla  timm   and 
■oney  in  raglaterlng  a  pastlcide,  and  thCMM  who  dapWHl  on  tiM 
pesticide  to  protect  their  crops,  to  have  an  Independent 
aseessaent  of  the  acientific  and  legal  heels  for  SM'e  propoaal. 
The  cancellation  bearing  ia  the  beat  aathod  ocHitalned  in  any 
environaental  law  for  aaeuring  a  proper,  eolentlflcally  saund 
decision  on  the  nerite. 

The  reaedy  for  the  perceived  delay  in  reaobing  an  nltimet* 
agency  decision  ie  not  to  tamper  with  the  cancellation  hearlngi 
inatead,  NFPK  aupporta  atreaallning  the  ihterla  adHinietratlva 
review  prooeee  by  aetting  tiae  liaite  for  the  Agency  to  reepcwtd 
to  cMnents.  At  the  eloae  of  that  prooeesi  however,  the 
registrant  and  the  pesticide  user  Bust  be  afforded  the 
opportunity  for  an  ijq^artlel  independent  review  of  BVA'a 
aeientifio  and  legal  oonalusiona  throu^  a  cancallstion  bearing. 

Ha  do  not  objeot  to  BO*a  sbortanlng  of  the  oanoellatloa 
bearing  proceas,  eapecially  in  light  of  the  expaneion  of  the 
Special  Review.  The  short,  art)ltary  tiae  lialts  in  the  bill  ara 
unworkable  because  is  elialnates  the  fairness  provided  a 
pesticide  registrant  or  user  to  present  its  own  case  Cully  and, 
■oat  iqxirtantly,  to  test  the  EPA  ataCf'a  oase. 

MPPA  agrees  that  a  cancellation  bearing  following  e  gpaolel 
Review  should  take  full  edvantags  of  the  data  and  analayais 
oo^iiled  in  the  Special  Review.   The  benefit  of  a  Special  Mviaw, 
however,  does  not  eliainate  the  need  of  those  with  an  ecowoMlc 
Intereat  in  the  use  of  a  pesticide  to  protact  thoa*  Intaraata  ia 
an  independent  forua.   NFPA  would  be  pleased  to  partloipata  in 
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any  type  of  discussion  alaed  at  shortening  the  process  withoi 
dsstroying  it. 

NFPA  objects  to  the  aaendment  granting  standing  in  a 
cancellation  hearing  to  parties  without  an  econonic  interest  in 
-the  pesticide.   The  environmental  connunity  is  not  constrained 
fron  participating  in  the  EPA  Special  Review,  which  Is  the 
■primary  forum  for  discussing  the  risks  and  benefits  of  a 
pesticide  use. 

The  courts  have  found  that  only  those  with  an  econonic 
interest  should  be  able  to  deaand  a  cancellation  hearing.   In  the 
"CStlorobenzilate  Case,"  the  federal  court  statad  that  only  those 
with  an  econoaic  interest  in  a  pesticide  have  a  right  to  argue 
that  a  use  being  denied  thea  should  be  restored.   If  after  a  long 
process,  EPA  decides  that  a  given  pesticide  can  be  used  under 
specific  use  restrictions,  it  would  be  wrong  to  allow  those 
vlthout  an  econonic  interest  in  the  pesticide  to  be  able  to 
further  burden  those  who  rely  on  the  pesticide  tor  their 

livelihood. 

CertlEieation  and  Training 

HFPA  has  been  a  strong  advocate  for  improved  pesticide 
oertificaiton  and  training  for  applicators.   He  have,  and  will 
continue  to,  work  with  the  Agency  in  improving  the  training 
materials.   Improved  training  of  applicators  is  the  best  way  of 
reducing  pesticide  risk  and  misuse.   NFPA  supports  the 
certification  and  training  amendments  in  the  bill. 
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HPPA  supports  tba  propoa«d  r«c)ulatory  sc1m*«  for  p«*ticld*« 
in  groiindiratjer  but  haa  two  BuggeBtionB  to  l^rov*  it:   (1) 
revisit  aam*   of  the  trigger  nuvbera;  and  (2}  provide  guidelllMs 
on  groundwater  Bonitoring.   Throughout  the  a»andB«fit  curtain 
actions  or  restrictions  (e.g.,  notification)  are  triggered  by  a 
level  reacbing  a  certain  percentage  oC  the  groundwater  residua 
guidance  level  (GRGL) .   Because  the  GRGL'a  are  already 
conservative  nuabers,  tbe  low  percentages  sees  unnecessarily 
strict.   The  trigger*  ought  to  be  studied  to  asaora  that  actloaa 
are  not  taken  prematurely  or  unnecessarily. 

To  assure  that  the  Agency  has  reliable  data  on  whloh  ta  act, 
the  bill  should  direct  BPA  to  publish  guidelines  on  how  to 
pr^arly  eonitor  groundwater.  Standard  guidalinaa  or  protocols 
would  help  i^trov*  the  antira  process  by  prodnoing  rqplioabla  and 
scientifically  sound  data. 

gaatiolde  Haqulation  by  Local  Jurisdictions 

The  single,  eost  broadly-held  desire  of  tha  pesticide  uaar 
ooBsunity  in  ananding  FIFKA  for  sons  tine  has  basn  to  eiqtllcltly 
praeq^  local  jurisdictions  froa  regulating  the  sala  and  as*  of 
pasticides.  If  tba  Siibcoanittee  la  unwilling  to  conaidar  this 
request,  please  understand  the  depth  of  our  objection  to  an 
a«endaent  to  explicitly  allow  such  regulation.   MFPA  would 
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strenuously  oppose  any  FIFRA  bill  which  granted  local 
jurisdictions  the  authority  to  regulate  pesticides. 

Local  jurisdictions  siaply  are  not  equipped  to  conduct  t 
in-depth  analysis  required  to  Bake  a  valid  decision  on  pesticide 
use.   When  regulations  are  based  on  tear,  hysteria,  or  other 
unscientific  grounds,  the  benefits  lost  fron  not  using  the 
pesticide  are  costly  and  unwarranted. 

People  rely  on  pesticides  to:   increase  the  productivity  t 
their  crops;  protect  their  hoae  values  by  killing  tervltes;  keep 
their  lawns  green;  reaove  dangerous  brush  and  grasses  fro* 
right-of-ways;  and  protect  their  trees  froB  Insects  such  as  gypsy 

In  FIPnA,  Congress  gave  EPA  the  primary  responaibillty  for 
regulating  pesticides.   In  passing  the  1972  anendnents  to  FIFRA, 
Congress  granted  the  states  a  Halted  role  in  regulating 
pesticides.   The  legislative  history  is  clear  In  stating  that 
pesticide  regulatory  authority  was  extended  to  the  states,  but 
not  local  jurisdictions.  The  Senate  Agriculture  Comnlttee  Report 
states  tbat  FIFRA  'should  be  understood  as  depriving  such  local 
authorities  and  political  subdivisions  of  any  and  all 
jurisdiction  and  authority  over  pesticides  and  the  regulation  of 
pesticides. ' 

Like  Bany  of  the  Issues  being  debated  as  possible  FIFRA 
asendBents,  the  issue  of  preeaption  of  local  pesticide  regulation 
is  not  a  new  one.   The  arguaents  have  been  Bade  before.   In  an 
«lr  of  coB|ir<nii«e  the  aany  organizations  supporting  explicit 
prs action  language  have  not  pressed  for  an  ■■■nftunt.  ntct 
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comproBlBe  poaitlon  will,  of  course,  naad  to  be  changed  if  tiM 
Subcontittee  entertains  an  avendment  to  specifically  grant 
pesticide  regulatory  authority  to  local  jurisdlcitona. 


A  nuaber  of  groups  testifying  before  the  SubcoBMitteo  bavo 
asked  for  an  OMandMant  to  allov  individuals  a  "private  right  of 
action."  The  foreat  products  industry  saas  such  an  aaandBant  as 
unnecessary  and  as  liXaly  to  create  a  aechanisa  to  harass  or  stop 
pesticide  applications.   Misuse  of  a  pestloide — use  not  in 
accordance  with  the  label — subjects  the  applicator  to  an 
enforce>ent  action  by  the  state  lead  agency.   If  the  use  of  a 
pesticide  causes  da>age  to  a  nei^ibor's  property,  800  year-old 
.tort  law  allows  the  neighbor  to  sue  the  applicator.  Mqr  allow 
the  neighbor  to  sue  if  the  applicator  dis<4>ay's  the  labal  but 
doas  not  hara  the  neighbor,   niat  is  what  the  anandaant  would  do. 
The  forest  products  industry  is  anxious  to  see  that  tba  ^ipll- 
cation  of  pesticides  to  its  lands,  by  esployees  or  cmtract 
a^licators,  is  dona  in  strict  accordance  with  the  label.  Hben 
our  negligence  causes  danage  to  another's  property  tra  do  not  try 
to  avoid  our  responsibility.   Me  do  not  wish  to  have  FIPKA 
anended  to  allow  e]q>anaive  lawsuita  even  when  the  plaintiff  has 
suffered  no  loss. 
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24fi3  providea  a  good   atartlng  point   for  a  coaprelwnsiv* 
■MM]  riFKA.      We  would  welcoBS  the  opportunity  t 
•ants  at  the  Subcoanittee'a  convenience. 
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Good  morning,   I  •>  Erik  D.   Olson,  Counaal  tor  tlM  Pollution 
and  Toxic  SubstancM  Division  at  Um  National  Nlldllfs 
radaratlon.      I  aa  acco^ianiad  Uhls  aoming  by  Dr.    Garald  V.    Poja, 
tha  Pollution  and  Toxic  Substances  Dlvlalon'a  Znvlromantal 
ToxicoloQlat.     nia  Padaratlon  Is  ths  natlMi's  largest  citisvn 
consarvatlon  organisation,  with  over  4.C  allllon  naifcTs  and 
Bi^portera  nationwide,   and  with  affiliated  organisations  In  49 
states  plus  Puerto  Rico  and  tha  Virgin  Islands.     Ha  thank  th* 
Subco^lttee  for  inviting  tba  Fadaratimi  to  testify  on  tha 
iaportant  issue  of  groundwater,   and  on  the  related  programs  of 
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ttiB  U.S.  GBoloqlcal  Survay  (USCS)  and  the  Environaancal 
Protaction  Ag«ncY  (EPA) . 

Groundwatar  is  on*  of  the  nation's  Boat  pracloua  rMOurcaa. 
It  Buppll**  approxlniataly  half  of  tha  drinking  water  in  tha 
United  State*  and  a  larg*  percantag*  of  tha  nation's  water  used 
for  other  doBsatic,  agricultural,  and  industrial  ueas. 
Groundwater  also  supplies  on  tha  avarage  nearly  one-third  of  the 
flow  in  the  nation'*  surface  atreans,  and  such  of  the  nation'* 
other  surface  water,  so  that  contaninated  groundwatar  can  pollute 
interconnected  surface  water  and  aCfeot  sansitiva  aquatic 
ecoByetams,  haralng  fish  and  wildlif*. 

Unfortunately,  a*  the  Subcoasittaa  1*  aware,  our  ganaratlon 
Is  depleting  and  contaalnating  this  all-lsportant  raaouree.  Va— 
are  shaclcling  our  children  and  grandchildren  to  a  future  of 
paying  for  our  exca****  and  econoBic  activities,  by  leaving  a 
legacy  of  depleted  and  contaainatad  groundwater  a*  thair 
inhsrltanc* . 

I.   GROUWDHilTER  fpU"TIQM  MID  EOBLXC  BS&UB 

Serious  groundwatar  contaaination  occurs  in  avary  stats  in 
tha  nation.  Including  contaBination  above  safe  health  levels  In 
■any  states  by  synthetic  organic  chsBicala,  nitrates,  bacteria, 
viruses,  and  pathogens,  and  nany  other  organic  and  inorganic 
contaainanta. 


,y  Google 


nia  overall   iapacts  of  groundwater  pollucion  upon  public 
baalth  are  difficult  to  eatabllab  with  praolvlon.     Rowavar,-* 
recant  atudy^  by  a  nationally-known  BPA  aeientist  oenolodcd, 
baaed  on  a  revieN  of  state  health  department  recozda,    that  th«r« 
were  over  34.300   llnfillBintlfl  fiOlU  fi£   lllnfee  Jjl  Ott  0"ite^    TfafW 
during  the  study  pei'iod    (1971-1982}   due  to  conauKption  of 
conteainatad  groundwater.     Beoause  of  the  "bit-or-alss'  approaeb 
used  In  developing  that  study,    it   is   likely  that:  five  to  tan 
tiaes  as  aany  i^aople  bscoae  acutely  111  t^  drinking  polluted 
groundwater   ti^tM^t  several  hundred  thousand  individuals),   bat  are 
-navar  included  in  these  statlstlos  because  tha  illnaasea  ar«  nofc 
reported  to  federal  authorities. 

Ondoubtedly,   there  are  aany  thbusands  aore  illnesses,    and 
parhapa  aany  deaths,    caused  by  consuiq^ion  of  polluted 
groundwater,   that  ware  navar  linked  to  their,  sooroa.     Tbis   is 
e^ecially  tha  ease  with  chronic  diseases  suoh  as  cancer,   whicb 
often  era  vary  difficult  to  link  to  consuaption  of  aim  I  iiiiiaeiil  al 
contaalnants,    in  |>art  due  to  long  latency  periods.     Prallainary 
epidealologlcal  studies  are  just  beginning  at  savaral  sltaa 


'■■  G.   Craun,   "A  Suaaary  of  Haterbome  Illness  Trai 

Contaainatad  Croundwatar, "     ,"  ' 

31,    p.    12a    (Nov./Dac.    1985). 
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aoroas  th«  country  to  datanin*  tba  Cull  aagnltuda  oC  tha  haalth 
•ffaota  of  tha  duaplng  of  cancar-cauBlng  aganta,  and  othar  toxic 
ehaaicala  with  chronic  aftacta.  Into  our  undarground  watar 
■oppiiaa. 

Cancar  and  blrth-daCact-caualng  chaalcala,  and  aven 
"laminoauppraaalva"  ghaalcala  that  waakan  tba  body'a  dalanaaa 
■falnat  attack  by  pathogenic  bactaria,  vlniaaa,  and  paraaltaa, 
bava  baan  found  In  tha  groundwatar  In  virtually  avery  atata  in 
.'Whid)  tha  groundwatar  has  baan  taatad  intanslvaly.  Thaaa  organic 
-  Wtd  inorganic  chaalcala  can  coaa  from  nuaaroua  unragulatad  or 
nhdarragulatad  aourcaa  of  groundwatar  pollution,  ranging  froa 
nnlinad  induatrial  pita  to  leaking  atoraga  tanks. 

II.   IHE  EXTENT  QZ   CBOtUfPWATER  POLUJTIOW 

Groundwatar  la  polluted  serosa  tha  country  fron  nanmada 
seurcas.  Including  haeardoua  wasta  duapa,  industrial  and 
■unlcipal  landfilla,  haiardoua  material  handling,  atoraga,  and 
'  transfer,  underground  injection  wells,  excessive  or  Inappropriata 
application  of  fartillter  and  pesticidea,  intensive  animal 
husbandry,  leaking  atoraga  tanks  above  and  underground,  faulty 
septic  aystems,  road  salt  storage  and  usa,  and  many  other 


For  example,  the  (J. 3.  Geological  Survey,  after  testing  < 
130,000  walls  across  th«  country,  has  found  that  nitrates, 
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contBvliwtlon  ottma  linkad  to  i^ir^^*r  e«rtixii«r  vmm  or  buHui 
and  anlBal  waat«,   «xca«d  iMalth  l«v«l«  In  aoaa  walla  in  4< 
atatas.      In  aoaa  atataa,   over  20  parcant  o(  tlia  walla  f  tad 
•xcaad  haalth  lavala.      Slallaxly,   BPA  lua  found  that  at  iMSt  33 
paatlcldas  contaKlnata  groundwatar  in  34  atataa,   and  that  ofia   In 
avary  four  walls  tMtod  in  a^rloultnral  araaa  ara  eontaBinat*d 
with  paatlcidaa. 


Tba  fadaral  govamaanb  currantly  ia  angagad  in  a  variaty  of 
groundwatar-r«latad  raaaarch,   ragulatozy,   aild  othar  activitiaa. 
Host  of  our  affozt  and  dollars  at  tha  (adaral  l«v«l  licv*  voaa 
into  elaanlBo  ua-  contaainatlon  aftar  tba  fact.     N«  ^aad  billiooM 
of  dollars  undar  Suparfund  and  tha  corractlva-  aotlon  provisions 
of  tha  Raaourca  Consarvation  and  Kacovary  Act   (SCBA)   olaaniag  op 
old  loaking  hasardous  wasta  dui^s  and  eartain  undarground  storags 
tanks.     Of  coursa  th«s«  cleanups  ara  critically  naadad,  bat  what 
ara  ws  doing  to  pravant  contaainatlon  today  and  in  tba  tntur* 
froB  tba  abundant  soureaa  of  groundwatar  contaBinatioa? 

A  racant  BPA  raport',   found  that  at  KPA  alona  tbara  uem  370 


'  KM  Offica  of  Croundwatar  Protaction,    -SPA  Actlvitisa 
to  Soureas  of  Cround-Watar  contaaination, ■■   (Pabruary  1M7). 
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aaparat*  ongoing  groundwatar-r«tatad  acClvitlaa.   Thia  sxlating 
patchwork  oC  often  uncoordinated ,  poorly  winagad,  and  groaaly 
undar-fundad  federal  prograas,  range*  tron  alta-apeclflc 
technical  asslatanca,  to  tha  coaplax  regulatory  and  panitting 
achaaaa  tor  baiardoua  waata  dtwpa.   Thaaa  prograns  are  not 
protecting  the  publlc'a  health  or  the  envlronnent  adequately) 
thay  have  aany  gaping  holes,  and  often  have  been  extraordinarily 
Inallactiva  at  dealing  with  the  groundwater  protactlon  problea. 

For  axanple,  while  BPA  doea  actively  regulate  haiardoua 
waate  dunps,  the  office  of  Technology  AsaeaaDant  haa  Identified 
at  leaet  33  other  laportajit  aourcea  of  groundwater  contaninatlon, 
koat  of  which  EPA  regulate*  either  alnlmally  or  leave*  cosplately 
unragulatad.   By  EPA'*  calculation,  it  he*  "■on*  level  of 
activity  for  35  of  theae  categories  of  source*,  and  no  activity 
for  at  leaet  eight  categorie*  of  sources,  according  to  a  report 
by  EPA'e  Office  of  Groundwater  Protection.^  However,  a  careful 
review  of  the  35  categories  of  sources  purportedly  dealt  with  by 
EPA,  reveal*  that  EPA  and  state  regulation*  for  >any  i 
virtually  nonexistent. 

3  Id.  at  6. 
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TlM  tPk  esoundratwr  orfie«>«  npovt  l««u«d  this  yaar  st«t*«, 
for  •xa^l«t   that  th«r«  la  a  "hlfb  laval'  of  ragulatory  aotlvity 
for  landflllat    Ko^  application  of  waata,    aurfaoa  iapoundAanta, 
and  waata  pilaa.*     A  racant  EPA  study  by  tha  Solid  Waata  and 
laargancy  ^Mponaa  Off  lea  that  vaa  aandataJ  by  tba  Baaardoua  and 
aelld  Haata  AMndaanta.ef  ISM^,  bowvar,  palnta  a  csoaplatMly 
dlffarant  plotnra.*     Tbia  Solid  Haata  Offlca  atody  found  that  tba 
ragulatien  (If  any)   of  thaaa  aonreaa  waa  at  baat^iMffact:iva. 
Approxlnataly  IQ  paroant  of  tba  t6,41S  aotiva  landfllla  hMtm  no 
Ilnara  to  pretaot.tha  qroundwatar,   and  96  paroant  bava  no  systaa 
to.  eellaOt  tba  laa<dMt*  that  aaapv  tnm  tba  landfill.     Mora  than 
aigbt  oat  of  tan  landfilla  tail  avan  tononiter  groundwataf,   and 
60  paroant  plaoa  no  raatrlotiona  on  tba  vaata  accaptad.      Mora 


*  Id.,    Bdllblt  III-2. 


^Thaaa  1964  aaandnanta  ovarbaulad  tba  Saaouroa  Conaarvatlon  and 
Kaeovaty  Aet  (BCSA) .   Following  tha  coaplatlon  of  tha  aaoond 
phaaa  of  thia  study,  EPA  la  to  racoaaand  to  Congrasa  changaa  for 
fBcilitica  raoaivlng  waata  not  claaBifiad  aa  'haiardoua'  undair 
IPA  rulaa;  EPA  alao  ia  raqulrad  to  ravlaa  ita  *critarl«*  Cor 
■unioipal  dmpa  and  othar  facilitiaa  racalving  houaahold 
haiardooa  waata,  and  haiardoua  vaata  froa  aaa 11 -quantity 
ganaratora.  Am  KOA  |401d. 

'  SPA  Offioa  of  Solid  waata  arid  Bnarganey  Saaponaa,  'Subtita*  D 
StiM^i  pbaaa  1  Rsport."   (Ootobar,  19S6) . 
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suiprlBlngly,  alaoat  5,000  landfilla  ar*  not  Inspectad  evan  once 
•  y«kr.  B«cBUS«  of  loopholes  In  •xiating  law*,  thousands  of  tons 
of  haiardous  vasts  ara  diapossd  of  In  thasa  landfills.^ 

Anothar  source  for  witlch  th*  Groundwatsr  Offlca  at  EPA 
claias  thara  ie  a  "high  laval"  ot  regulatory  activity  is  surface 
iapoundmants .   Tha  racent  EPA  Solid  Haste  Office  study,  however, 
finds  that  there  are  over  190,000  surface  tmpoundnsnts ,  including 
17,000  agricultural  wasta  aurtaca  Impoundnents  ("known  to  have 
high  concentrations  of  nitratss,  pesticides.,  herbicides,  and 
.fUtilitars") ,  over  125,000  oil  and  gas  waste  ispoundBsnts 
(omjtalning  "high  concentrations  of  chlorlda,  total  dissolvsd 
solids,  bariua,  sodiua,  and  calciua"),  ovar  16,000  Industrial 
■uriace  iBpoundeents,  and  over  24,000  aining  waste  surfaca 
lapoundaenta .   Ot  these,  71  percent  ara  unlinad,  and  only  one 
psrcant  use  a  plastic  or  other  synthetic  (non-soil)  linsr. 
Ninety-nine  percent  of  thess  iapoundmants  have  no  leak  detection 
■ysteas,  96  percent  have  no  groundwater  aonitoring  progress,  and 
73  )7«xcent'have  no  restrictions  on  the  waste  placed  in  tha 
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IliniiniT— nt       Sixty  ptaeo»ttt  of  tli*  i^MMndaanta  mtm  not  mtmi 
InspMttad  wunwlly.* 

Th*  r*cord  for  prat*otiaa  of  tli*  gnundmtar  la  no  bafttar, 
and  lnd*ad  la  oltan  von«,  far  otbar  aoureaa  of  oontaBliMtlaa. 
Tbua,  it  la  daar  that  tha  ragulatory  i 
to  protaot  Juaan  bMltb  and  tba  aitvlrawMit. 

B.      nacs  Antlvltl— 

As  tiM  Subco^ltt—  la  «w«r«,  OSOS  hu  ■ 
•Ibalt  gaiwrsl  and  vavu*  onaa,   to  conduet  rasaareb  on  gronndiMtar 
quality  and  quantity.     Tha  8urv«y  la  not,  hawavar,   an  a^anoY  witA 
tha  ai^arlanoa  or  axpartlaa  to  ragulata.     nw  D8SB  baa  oondoctad 
nuaaroua  uaafol  studlaa,   aumarita^  pariodioally  In  tha  ■Batlonal 
Hatar  Suaaary"  aarlaa,   of  tba  pz^ilaaa  facing  groundwatar. 
Bowavar,  tba  Survay  eftan  la  axtraerdlnarlly  oaKaful  to  aalirtalw 
Its  quaal-aeadaafo  aalf-laaga  and  to  avoid  Involving  Itaalf  la 
policy  and  ragulatory  dispotas.     Dnfortunataly,   wbila  tba  muLvmj 
Is  saaklng  to  aaka  itaalf  aora  "ralavant",  many  tlaaa  Ita  woA  ia 
prlaarlly  of  thaoratioal  or  aoadaalc  intarast,   and  la  of  llttla 
valua  to  tboaa  Mho  ara  aaaking  to  >alv«  tba  qreandmtar  prablaaa. 

*  Id.    at  BS-12   to  KS-14. 
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L«glslatlan  Introduced  in  the  Hou»a  and  recently  rsportMl 
out  of  tha  Koua*  Cosalttaa  on  interior  and  Insular  Affairs, 
R.R.  791,  ■saka  to  clarity  and  broaden  the  groundwater  reaeardt  ' 
ol  1}8<iS,  and  to  direct  the  Survey  to  be  of  greater  aaalstanca  t 
regulators.   Siallar  aaaaures  have  bean  Included  In  the  sore 
ccnprsbanslve  groundwater  jresearcb  bill,  6.  IIOS,  recently 
Introduasd  by  senatore  Burdick  and  Duranberqer,  and  eevaral  other 
cosponsors.   Mo  agree  that  raaearch  legislation  is  needed  to 
iaprove  our  knowledge  of  the  groundwater  problem.  However,  now 
is  tiM  tiBS  for  Congraaa  also  to  adopt  cosprehsnsivs  tsdsral 
grouhdintsr  legislation. 

III.   Hu  Heed  for  Federal  LeqlBln1;ion 

It  is  beconinq  incraaaingly  clear  that  state  and  local 
regulation  alone  cannot  adequately  protect  public  health  and  tb« 
anviroiw*nt  fro*  groundwater  pollution.  Aquifers  polluted  by 
■an'B  activity  often  cross  local  and  state  boundaries,  and 
therefor*  tfal*  pollution  will  not  respect  tbss*  political 
boundaries,   states  coapetlng  to  attract  or  keep  Induatrlaa  that 
wty  cause  groundwater  pollution  have  the  incentive  to  adopt  lax 
groundwater  protection  rules  In  the  absence  of  ainiaua  national 
groundwater  protection  requlraeants.   states  also  need  a  federal 
"gorilla  In  the  closet-  to  enable  thoa  to  take  on  locally 
l^^rtant  Industries. 


Ttw  currant  f«d«Tftl  •iwironawttal  laws  contain  mmity   gaping 
bolas,  falling  to  daal  with  iwjor  scurcaa  of  gzoumtwatar 
pollution.  Although  aosa  atatu  hava  bagun  to  attack  groandmtar 
pollution  AggrcBslvaly.  aany  hava  not.  Sana  atataa  hav*  no  plana 
to  adopt  coBprahansiva  groundwatar  pollution  protoction  prograna. 

Ttuis,  tba  axisting  array  of  stata,  tarritorial,  looal,  and 
fadaral  lava  fails  to  oontrol  groundvatar  pollution  froa  mnxf- 
aourcas,  and  ia  inplanantad  in  an  uncoordlnatad  and  pet«ntiaUy  - 
oonflioting  nannar.  cenalatant  groundwatar  aa^pl.lag  protobol*, 
■anitorljtg  raquironanta,  and  data  aanagaaant  rogulraaantn  mm 
aaadad.  Moat  iaportanti  howavar,  wa  naad  to  aaaura  that  «v*ry 
oitiian  in  tba  nation  racaivaa  at  laaat  a  baaalina  nihlauB 
pTotactlon  of  hia  or  har  haalth,  Indapandant  of  tbalr  plaoc  of 
raaidanca,  fron  conauning  contaninatad  groundwatar.' 

Tha  Hational  Groundwatar  Policy  Forua  (HGPT) ,  a  bluft-cibbon 
panal  of  govamnant,  industry,  acadaaic,  and  consaxvationint 
raprasentativaa  chalrad  by  torsar  Covamor  Bxuca  Babbitt  and  vlca 
chairad  by  tnt   Prasidant  Jay  Hair  and  O.s.  staal  (ndw  OSX)  Oiiaf 
Bxaoutiva  Off icar  David  Rodarick  haa  racoiKandad  that  a  natlanal 
groundwatar  policy  go  far  bayond  rasaarch  and  coordination  of 
axisting  prograaa.  Tha  Porua  recoaasndod  that  groundmtar  *aiMt 
b«  aotivaly  aanagad,  not  laft  to  aA  hoc  dacislcnaalcing,  ■  and 
"that  contaaination  should  ba  pravantad  wharavar  posslbla  bacausa 


..Google 


oC  Ui«  technical  dlffleultlaa  and  acononic  costs  Involved  In 
cleaning  up."  In  addition,  tha  Form  concluded  that  "degradation I 
of  the  aost  valuable  aqultera  and  critical  watar  auppllaa  should 
be  prevented,"  and  "that  any  national  groundvatar  progran  oust 
recognlte  wide  variation  across  tha  country  in  the  nature, 
vulnerability,  and  use  of  groundwater,  as  wall  as  the  capacity  at  m 
states  and  local  govemnents  to  nanage  it.'^  M 

The  yorUB  want  on  to  recomnend  ten  detailed  coeponents  of  ait  j 
eCfactlve  groundwater  protection  prograa.   Siallarly,  tha 
national  Wildlifa  Federation's  Corporate  Conservation  Council,  an 
organiiation  of  high-level  corporate  officials  tron  sons  of  the 
largest  Fortune  500  firsa,  has  racOBaandAd  that  a  national 
groundwater  policy  focua  on  prevention  of  contamination.  ^"^ 

This  generation  has  a  rasponalbility  to  act  as  stewards  of 
tha  nation's  groundwater  resources,  protecting  then  for  use  by 
future  generations.   Although  the  nation  will  spend  aany  billion 


1°  The  National  wildlife  Federation  Corporate  Conservation 
Council,  ■Stateaent  of  Policy  and  Practices  for  the  Protection  t 
■around  Hater"  (19B6) . 
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dallara  vindcr  sup*rfund  wtd  othar  lam  to  ol*u)  up,  to  th*  •xtant 
poasibl*,  th*  problaas  c«ua«d  by  past  aotlvlty,  vwy  f«t  seaiatal 
r«Muro*s  ur«  ■pant  on  enxiDUna  grouiMlimtu:  oootaaiafttlan. 


IV. 

««  th«x*tor«  call  upon  tba  Ccmgr«a«  of  tlw  thiitad  Stat«c  tio 
adopt   coMprehanalva  groundwatar   loglalatlon  that  mIXX  pTOtMt 
buaan  baaltb  and  tba  ailvlrOraMBt  freai  algniflcant  poatOM  ef 
groundwatar  pollution.'    Tba   laglalatlon  alKNdd  aapbaaisa  tbdt 
baoaiia*  groundwatar  claan^p  la  aktrasaly  axpaaaiva  and  anaflMa'a 
lapoaalbla,  pravantloit  of  eontan Inat Ion  anat  b«  aolilavail  tfhac* 


radaral  groundwatar  laglalaticm  anat  Indnda  a  national  goal 
for  groundwatar  protaotlon  alnilar  to  that  aatabliAad  nndar  tb* 
ClMui  Matar  Act  tor  aurfaea' watara.     sudi  a  goal  abottld  raflaet 
tba  laval  of  protactlon  toward  whioh  tba  nation  sbeold  atriva  and 
ahould  guida  both  Fadaral  and  stata  policy  daolaleoa.     Xt  waad 
not  ba  writtan  or  atatad  in  anoh  a  way  that  ii^liaa  tbat 
adiiavaaant  of  tba  goal  la  iaaadlataly  aohiavabla.       BroMTid— tar 
protaotion  will  ba  an  ongoing  prooaaa. 

An  approprlata  goal  atatanant  ahould  convoy  tl»a  nation  tbat- 
national  groundwatar  policy  and  tha  prograna  to  1^1  iMant  •  that 


..Google 


policy  should  focua  on  protection  of  tha  r«aourc*  and  should  not 
b«  r«strlct«d  to  protactlon  of  "uses" . 

HoiMth«l«sB,  an  iaportant  additional  objactive  which  should 
b*  includad  undar  that  ovararchlng  goal  is  ona  which  addraasas 
tb«  availability  of  safe  drinking  water.   This  Is  an  iaportant 
adjunct  to  a  naw  groundvata^  bill  prlnarlly  because  of  tha  narrow 
SO^a  of  th«  Safe  Drinking  Water  Act.   Thus,  wa  also  aupport  a 
'  goal  wbiob  addressas  tha  safety  of  drinking  water  supplies,  both 
public  and  private,  drawn  fron  groundwater  cesourcas. 

Wa  envision  a  progras  that  weds  the  source-by- sauces 
sn^roacb  of  "technological  standards"^^  with  ths  utility  of 
nWMrical  lialts  on  contaslnatlon  of  groundwater  by  particular 
contaminants.  Those  responsible  fo^  each  source  of  groundwater 
contamination  should  be  required  to  do  all  that  Is  feasible  to 
•li*inats  or  nltlgate  planned  or  unplanned  releases  to 
groundwatsr. 

Water  quality  standards,  based  on  human  health  and 
•nvlromental  eons idsr at Ions,  would  be  used  as  a  "backup"  to  the 


**   nie  tsra  "technological  standards"  la  used  loosely  here 
would  include  ganaral  standards  of  cars  and  bast  ■anagamant 
practices  that  can  be  utilized  to  nltigate  or  alleviate 
groundwater  pollution. 
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•dure*  oontral  progrwi  umtor  no  circua«fcw)c««  mheuld  Btandacds 
ba  iM«d  to  Ivply  *"  "acoaptabl*"  l«v«l  of,  pollution.      StaBdarda. 
as  aaployad  in  thU  ai^roacb,   «r«  aoat  iaportant  la  «valuatlng 
tta«  utility  of  and  coapliaiwa  wltb  tachnologlcal  atandardat  tbar 
ara  kay  to  triggaring  of  anforcMant  aotlona. 

nil*  a  partnanhip  of  local,  atata  and  Padarml  Xavala  ia 
fully  appr^riata  and  daairabla  for  any  greundwatar  pEotAotlon 
aehaMa,  tha  Fadaral  GovaniHnt'a  rela  auat  not  b«  raatrlctad  to 
raaaarcli,  guidanca  and  tocftnioal  aaaiatanea.  Tba  prinolpla  of 
unifoxs  national  atandarda  aatting  a  "floor"  for  protaotion  bu  - 
baan  critical  undar  otbar  anvironBantal  atatutaa  and  ahovld  ba 
Ineorporatad  Into  a  national  groundwatar  bill. 

Tha  radaral  Govermant  auat  alao  taka  Ui  aotlva  rola  in 
ovaraight  of  atata  pragrapa>   and  tha  radaral  Covamaant  auat  ba 
Aligatad  to  i^lsaant  or  anforca  Fadaral  groundvatar  protactiM) 
prograaa  in  tJta  avant  that  atataa  tail  or  cbooas  not  to  de  ao. 

Croundwatar  claaalfication  tMuld  ba  utiliaad  to  provida  foe 
an  additional  laval  of  protactlon  for  particularly  vulnasabla  or 
particularly  oruclal  groundvatar  rasourcaa.      I^oaltion  of 
additional  oontrola,   ovar  and  abova  thoaa  raquirad  by 
taduiologloal  Standards,  would  ba  appropriata  in  dasignatsd 
sanaltlva  or  apaeial  araaa.     In  no  oasa  ahould  class!  float  ion  ba 
uaad  to  laaaan  tha  atrlngancy  of  aatabllabad  taobnologiosl 
atandarda. 
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Faderal  groundwat:eZ'  lagislatlon  should  provide  for  ptifalic 
*cc*««  to  infonatlon  and  actlva  Involvement  in  the  develapsant 
of  atata  and  Federal  program  regulations,  panait  approvals,  and 
•nforcemant  and  oversight  activities.   A  Federal  right  of  action 
should  be  Included  in  the  statute. 

IV.   Conclusion 

There  is  no  Justification  for  waiting  for  yet  another  report 
bafora  wa  begin  to  require  protective  neasures  to  prevent 
~  groundwater  contamination  in  the  first  Instance,  our  inaction 
today  is  creating  thousands  of  Suparfund  sitaa  tor  toaorrow.  As 
tha  Subcommittaa  ie  awara,  without  preventive  action,  a  legacy  of 
■carca,  polluted  groundwater  that  may  foravar  be  imposaibla  to 
Olaan  up  or  use,  will  ba  our  bequest  to  our  heirs.   iSroundwster 
contaMlnation  is  a  national  problem  that  must  ba  addrassed  with 
pravantiva  action.  Research  is  an  inportant  part  of  the 
solution ,  but  wa  cannot  afford  to  wait  for  yet  vora  avidance  to 
ftccumllata.   Ha' need  real,  effective,  pcaventlva  action  now, 
batere  groundwater  contamination  becomes  a  national  crisis. 
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STATEMBin-   OF    THE    PESTICIDE    PUBLIC    POLICY    POUHDATIOH 

BEFORE   THE 
HOU^e   AGRICULTURE   SUBCOKMITTBB   ON    DEPARTMENT    OPERATIONS, 
RESEARCH,    AND   FOREIGN  AGRICULTURE 

ON       H.R.     2463, 

THE  FEDERAL   INSECTICIDE,    FUNGICIDE,   AND  RODENTICIDE  ACT 

AMENDHEHTS  OF  1987 

June  17,    1987 


The   Pesticide   Public   Policy   Foundation    I3PF}    is   pleased  to 
submit  this  statement  in  conjunction  with  the  Subcommittee's 
consideration  of  H.R.    2463,   a  bill  to  reauthorize  and  amend  the 
Federal    Insecticide,    Fungicide,    and   Rodenticide   Act    (PIFRA). 
H.R.    2463   is    last   year's   compromise   bill   without    some   of   the 
more   controversial   provisions.      Even  though  many  of   the   factors 
which   enabled    last  year's   ccxnprcnise   have   changed,    this   bill  cm 
still   provide   the   basis   for   some   needed   changes    in   FIFRA,    the 
nation's   pesticide   law.      The   comments   which   follow  express   the 
view  of   an   industry   which   is  directly  and   substantially   effected 
by   PIPRA  and   its   regulations.      Please   do  not   look   at   the  FIFRA 
amendment   process   as   a   conflict   between  environmental    groups  and 
the  agri-chemical   business.      The  ultitnate  impact  of  changes  in 
the   law   is   felt   by   people   who   use,   depend   on,    and   apply   these 
pesticides.      He   urge  the   Subconunittee   to  consider    the   needs  of 
these   groups   in   reviewing  any   proposals   to  change   FIFRA. 

3PF   is   a   national,    non-profit   corporation   representing 
urban,    suburban  and  green  industry  users  of  pesticides. 
Specifically,    3PF  membership   includes   tree   service,    lawn  care, 
pest  control  operator,   golf  course,    landscape  maintenance,  and 
other   pesticide   user   interests.      Because   our   members,    their 
families,    and  employees  are  occupationally  exposed  to  pesticidei 
we  are  vitally  interested  in  pesticide  safety  and  the   adequacy 
of   pesticide   training  and   certification.      In  addition,    because 
many   of   our   members   are   engaged   in   selling  a   service    to   the 
public,    we  are   interested    in  the   public's   perception   of   how  well 
the  Agency   protects   the   public   through   the  registration   process- 
Final  ly,    as   businessmen   and   women,   our  members   are   concerned 
that   unnecessary   and   unworkable   regulations    (especially  at  the 
local    level)    will   place   new   and   substantial   burdens   on  our 
industry.      Burdens   caused   by  unnecessary  regulation   do  not  add 
any   increment   of   safety,    but  merely  punish  those   who  must 
comply. 
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3PF  is  submitting  this  statement  and  will  continue  to 
actively   participate   in  the   PIPRA  amendment   process   to   repreaant 
the  interests  of  the  green  industry  in  an  effort  to  arrive  at  a 
bill  which  promotes  the  interests  discussed  above.      Some 
provisions  in  H.R.    2463  are  helpful,   but  others  preaent  problens 
for  pesticide  users.      The  specific  grant  of  pesticide  regulatory 
authority  discussed  at  the  Subccainittee's  June  16  hearing 
presents  considerable  concern.     Our  conments  on  specific 
provisions   follow. 

Certification  and  Training 

3PF  and  its  members  have  been  strong  advocates  of  Improved 
pesticide   training,    certification,   and  racertlflcation  as   the 
best  way  to  promote  pesticide  safety  and  adharenca  to  the  label. 
Application  technology  has  progressed  to  a  stage  that  off'target 
deposition  and  quantity  of  pesticide  used  can  be  dramatically 
reduced.      These  benefits,    however,   are  only  available  to  those 
who  receive  the  training.      FIFRA  does  not  require  training  for 
commercial   applicators   unless  they  use  restrietad   uaa 
pesticides.      Restricted  use  pesticides,  however,  account  for  a 
very  small  minority  of  the  pesticides  used  by  urban  and  suburban 
cocmiercial  applicators.      We  believe  that  the  existing  FIFXA  does 
not  adequately  speak  to  the  need  for  verifiable  training  for  all 
coimnercial   applicators. 

He   strongly   support   the   certification  and  training 
provisions  in  the  bill.      In  particular,   we  support  the  concept 
of  a   legislatively  recognized  category  of  registered  comerclal 
applicator.      Similarly,   we  support  mandatory  recertlf icatlon. 
3PF  also  supports  the  emphaais  placed  on  ia^roving  the  training 
materials.      He,   and  our  nenbers,   have  worked  with  EPA,   the 
Extension  Service,   and  the  states  In  efforts  to  help  Improve  the 
quality  and  currency  of  pesticide  training  materials.      He  look 
forward  to  continued  work  with  these  agencies  to  update  and 
improve  their  materials. 

H.R. 
need   of   ti 

officers.      Just  as  there  is  much  to  learn  about  pesticide 
application  there  is  much  to  learn  about  how  to  train  others.     A 
good   trainer   should   know  his/her  material   as  well   as   how  to 
convey  that  information  to  the  prospective  pesticide  applicator. 
Similarly,    if  an  enforcement  agent  is  not  conversant  with  how  to 
properly  apply  the  pesticide,   how  good  a  job  can  he/she  do  in 
judging  the  work  of  others.      In  short,    3PF  supports  the 
certification  and  training  provisions  in  Title  VI  of  H.R.   2463. 
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Cancellation  Hearings 

The  bill  dramatically  changes  the  pesticide  cancellation 
hearing   process   and   the   process   for    'public   interim   reviews,* 
Special    Reviews.      He   share   the   ultinate   goal   of   the 
Environmental   Protection  Agency,   the  historical  sponsor  of  this 
amendment,    in  wishing  to  speed  up  and  streamline  the  Special 
Review  and  cancellation  processes.      In  an  apparent  attempt  to 
speed  up  the  process  this  amendment  substantially  reduces   the 
ability   of   a   pesticide   registrant   or  user   to  defend   the   use   of  a 
pesticide  indicted  by  EPA.      The  delay  in  the  process  has   largely 
been  due  to  EPA  ignoring  their  deadlines,   not  any   inherent 
deficiency  in  the  process. 

Under   current   law  pesticide   registrants  and   users   have  a 
right  to  test  the  validity  of  EPA 's  proposed  restrictions  on  a 
particular  pesticide  use  in  a  cancellation  hearing.      This  right 
is   one  of   the  major   strengths   of   FIFRA.      Cancellation   hearing 
procedures  allow  those  who  have  invested  time  and  money  in 
registering   a   pesticide,    and   those  who  depend  on   the   pesticide 
to  protect   their   crops,    to  have  an   independent   assessment  of  tfie 
scientific  and   legal  basis  for  epa's  proposal.      The   cancellation 
hearing   is   the   best  method   contained   in  any   environmental  lav 
for  assuring  a  proper,   scientifically  sound  decision  on  the 

The  remedy  for  the  perceived  delay  in  reaching  an  ultimate 
agency   decision   is   not   to   tamper   with   the   cancellation   hearing; 
instead,    SPF  supports  Streamlining  the  interim  administrative 
review  process  by  setting  time  limits  for  the  Agency  to  respond 
to   comments.      At   the   close   of   that   process,    however,    the 
registrant  and  the  pesticide  user  must  be  afforded  the 
opportunity  for  an  impartial   independent  review  of  EPA's 
scientific  and  legal  conclusions  through  a  cancellation  hearing. 

Me   do  not   object   to  some   shortening   of   the   cancellation 
hearing   process,    especially   in   light   of   the   expansion   of   the 
Special  Review.      The  short,    arbitrary  time  limits   in  the  bill 
are   unwor)cable.      They   do  not   allow  parties   challenging   an  Agency 
action  sufficient  time  to  protect  their  rights  under  the  law. 
In   that   way   the   proposal    eliminates   the   fairness   provided   a 
pesticide  registrant  or  user  to  test  the  BFA  staff's  case.      3PF 
agrees   that   a   cancellation   hearing   following  a   Special   Review 
should   take   full   advantage  of   the   data  and  analysis   ocnplled   in 
the  Special   Review.      The  benefit  of  a  Special   Review,    however, 
does  not  eliminate  the  need  of  those  with  an  econonic   interest 
in  the  use  of  a  pesticide  to  protect  those  interests  in  an 
independent  forum.      SPF  would  be  pleased  to  participate  in  any 
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3PP  Opposes  the  provision  which  would  overturn  the 
'Chlorobenzllate  Decision*  and  grant  those  without  an  economic 
interest  in  a  pesticide  use  the  ability  to  daaand  a  cancellation  ' 
hearing.      Such  an  anendnent  is  unnecessary  and  provides  a 
substantial  a{^ortunity  for  harassment  of  pesticide  registrants 
and  users.      Nothing  in  FIPRA  as  currently  written,  or  as  it 
would  be  amended  by  fl.R.    2463>  would  deny  anyone  a  chance  to 
fully  participate  in  a  Special  Keview.     After  the  Agency  has 
made   its   decision   in  the   Special   Review   (with   full   input   from 
the  environpiental  coanunity)  only  those  harmed  by  that  decision 
should  have  the  ability  to  challenge  it.      If  a  registrant  or 
user  demands  a  cancellation  hearing  to  challenge  the  decision, 
those  environmental  groups  are  permitted  to  participate. 

In  the   'Chlorobenzllate  Case'  the  federal  court  stated  that 
only  those  with  an  economic  interest  in  a  pesticide  have  a  right 
to  argue  that  a  use  being  denied  them  should  be  restored.      If 
after  a   long  process,  EPA  decides  that  a  given  pesticide  can  be 
used  under  specific  use  restrictions,    it  would  be  wrong  to  allow 
those  without  an  economic  interest  in  the  pesticide  to  be  able 
to  further  burden  those  who  rely  on  the  pesticide  for  their 
livelihood. 

A  cancellation  is  a  very  costly  undertaking.      This  is 
because  proving  benefits  is  an  expensive,   highly  quantitative 
undertaking.      In  addition,    it  is  always   difficult   and  expensive 
to   prove   a   negative   —  in  this  case,    lack  of  unreasonable  risk. 
Registrants  and  users  resort  to  the  cancellation  hearing  only 
when:      (1)   they  feel   strongly  about  the  strength  of  their  case; 
and    (2)    the  market  about  to  be   lost   is   sufficiently   large   to 
warrant  the  expense.      If  those  without  an  economic  interest  are 
granted   the   ability   to  demand   a   hearing,    they  would   not  be   faced 
with  the  factors  which  currently  limit  the  number  of 
cancellation   hearings.      Frankly,    allegations  are  easy  and 
inexpensive  to  make.      The  harassment  aspect  is  raised  because  a    . 
group  or  individual  can  inexpensively  demand  a  cancellation 
hearing  after  an  extensive  Special  Review  and  thereby  require 
the  pesticide  registrants  and  users  to  mount  a  costly  defense. 

Pesticides  in  Groundwater 

3PF  supports  the  goal  of  groundwater  protection  and  the 
regulatory  scheme  proposed  in  H.R.    2463.      He  particularly 
support  the  reliance  on  testing  and  monitoring  to  provide  the 
basis  for  use  restrictions,      fta  also  support  an  amendment  to 
limit  user  liability  for  groundwater  contamination  if  the  user 
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obeyed  the  EPA  label.      In  such  a  situation,   where  the  ai^licator 
has  obeyed  the  federally  mandated  and  approved  label  he/she 
should  not  be  liable  for  clean  up  of  pesticides  in  groundwater. 

Regulation  of  Peaticides  by  Local  Juriadictiona 

3PF  would  opposed  any  FIFRA  bill   which  granted  local 
jurisdictions  the  authority  to  regulate  pesticides.      The  single, 
moat   broadly-held  desire  of   the  pesticide   user   oommunity    in 
recent  years  has  been  amending  FIFRA  to  explicitly  preempt   local 
jurisdictions  from  regulating  the  sale  and  use  o£  pesticides. 

Local   jurisdictions  simply  are  not  equipped  to  conduct  the 
sophisticated  scientific  analysis  required  to  make  valid 
decisions   on  pesticide   use.      Regulations   based  on   fear, 
hysteria,   anectdotal  evidence,   or  other  unscientific  grounds 
unnecessarily  and  inappropriately  deny  pesticide  users  the 
benefits  of  those  uses.      Such  regulations  are  unwarranted,    and 
harm  us  all . 


People   rely  on  pesticides   to:      protect   their   home  values   by 
controlling   termites,    keep   their   lawns   green,    ranove  dangerous 
brush  and  grasses  from  right-of-ways,    protect  their  trees   from 
insects   such  as   gypsy  moths,    and   increase   the   production  of 
their   crops.      There   is   also   a   group  of   people   whose   livelihoods 
depend  on   access   to  effective   pesticides   —   the   commercial 
applicator.  In   FIFRA,    Congress   gave  EPA   the   primary 

responsibility  to  regulate  pesticides.      In  passing  the  1972 
amendments   to  FIFRA  Congress   granted   the   states   a    limited   role 
in   regulating   pesticides.      The   legislative  history   is   clear, 
however,    with   regard   to   the   authority   granted   to  political 
subdivisions  below  tha  state  level.      The  Senate  Agriculture 
Comnittee   Report   states   that  FIFRA   "should   be   understood   as 
depriving  such  local  authorities  and  political  subdivisions   of 
any  and  all    jurisdiction  and  authority  over  pesticides  and  the 
regulation  of   pesticides." 

By  coincidence,   two  courts  handed  down  decisions  on  the 
issue   of   pesticide   regulation  by   local    jurisdictions   the   same 
week   that   the   Subcommittee   held   hearings   on  the    issue.      The 
Supreme  Court   of   Illinois   held   that   two   state   pesticide    laws   so 
comprehensively   regulated   the   use   of   pesticides   that  the   village 
of   Hauconda   was   preempted   from  enacting   its   ordinance   regulating 
the   use   of   pesticides.      A  copy   of   the   decision  in  Pesticide 
Public  Policy  Foundation  v.   The  Village  of  Wauconda,  Docket   No. 
63297  is  attached. 


..Google 


>   history    [of    FIFRA]    indicated 
that   Congress    intended   to   restrict   authority   to   regulate   to 
States   and   not   extend   it   to   their   political    subdivisions."      A 
copy   of   this   yet   unpublished   decision   is   attached.       3PF   and    its 
members   participated   in   both   of   these   cases   and   are   certainly 
pleased   with   the   outcomes.      These   lawsuits   vere   effective   in 
lifting   unwarranted   and   illegal    burdens   off   our   members.      We   are 
hopeful    that   these   decisive   decisions   will   deter   other    local 
jurisdictions    from   illegally   imposing   restrictions,    but    there   is 
no   guarantee   that   we  will    not   need   to   fight   this    issue  again   and 
again    in  more   of   the   nation's   estimated   80,000    local 
jurisdictions.      One  way  to  help  guarantee  that  local 
jurisi3ictions   will    stop   their    regulations    is   to  make   the   federal 
preemption  more   clear   with  a    FIFRA  amendment. 

As    stated  above,    however,    3FF   is   not   using   this   statement 
as   an   exposition   of    its   FIFRA    'wish   list."      Bather,    we  are 
trying   proceed   in   the   prevailing  mood   of   compromise.      As   such, 
we   have   chosen   not   to   fight    for   our   greatest   wish   out   of    FIFRA 
—   explicit   preemption  of   pesticide   regulation  by   local 
jurisdictions.      That  compromise  position  will,   of  course,    need 
to   be  changed    if   the   Subcommittee   entertains   an   amendment   to 
specifically  grant  pesticide  regulatory  authority  to  local 


In   addition   to   the   specific   comments   above,    we   wish   to 
leave   the   Subcommittee   with   the  message   that   the   Pesticide 
Public   Policy   Foundation   is   most   interested    in  being   part   of   the 
FIFRA  amendment   process.      3PF   would   be   pleased   to   discuss   or 
expand   on   these   comments   at   the   Subcommittee's   convenience. 
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t  COTTON  AND  GRAIN  PRODUCERS 


Dear   Kika, 

An  article   concerning  your  exchan^  with  Hr.   Ralph  Nader 
which   was  summarized  in  The    Packer  magazine  was  recently 
referred  to  me.      Not  only  do  I  concur  with  your  statenents  to 
Mr-    Nader,    hut    I    thought   that   this   was   an  excellent   opporCunl-ty 
for  me  to  possibly  bring  you  up  to  date  on  some  of  the  out-* 
standing   research   that  has  been  in  progress   in   youc  district. 

■ARS  Subtropical   Agri- 
of   the  predecessor   research 
units   at  Mesiaco   rn  researcn  co  limit  or  reduce  pesticides,    I 
contacted   Dr.    Bill   Hart,    the   Labw:atw:y  Director,    for   an    update. 
t  22  years  had  more 
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:itruB  mealybug   —  became  a  serious  pest  in  some  portioWS"' 
t)ie    Lcwer   Rio  Grande   Valley   citrus.       Sin   parasites   and 
predators    were    introduced   and   established.      No    sprays    are 
currently   required. 

jreasingly    important    pest  during   the 


and  no  sprays   are  currently  required. 

5.  Research  initiated  during   1981   showed   that   the   boll   weevi  1 
populations   could    be    significantly    reduced   by    early   and 
effective  destruction  of   cotton  stallcs    following  harvest. 

As  a   result  of   this   research,   our  organization   sponsored   new 
legislation   which  offers    promise  of    reducing    pesticides    by 
up  to    400,000    gallons    annually    (8-10    treatments)    in    the    four 
counties    of    the    Lower   Rio   Grande  Valley.      This   program   has 
complete    support   of    the    local    farmers   and  environtnentalista. 
It  may  be  the  most   important  contribution   in   this  century 
for   reducing  pesticides.      The   same   stalh  destruction  program 
also  makes   the   pink  bollworm  a  nonpeat. 

6,  Practical   approaches   to   remote   senaing  were  developed   that 
provide  a  survey  method  that  offers  a  peat  management 
approach  with  early  detection  that  allows  spraying  of 

'e  been  developed  that   limit  the   time 

inity   for  emphasis  on  the  stalk 
an  program. 

8.  The    laboratory    is    currently   developing    hot   water   dips    that 
will   replace  ethylene  dibromide,   methyl   bromide  and  other 
fumigant   chemicals  in  post  harvest  treatment  of   subtrcpical 
fruit. 

9.  The  pitted  scale  on  oleander  was  a  severe  problem  in  the 
early   1^70 's   in   the   Lower  Rio  Grande  Valley.      Some   nurseries 
refused  to  grow  it  and  many  plants  were  killed.     A  single 
introduction    of    a    parasite    (32    specimens)    species    from 
Hawaii    now    has    the    pitted    scale  under  effective   biological 
control.      Uo  sprays   for   pitted    scale   are  currently   required. 

In   addition   to   the   work   conducted   by  the  Subtropical 
Agricultural   Research   Laboratory,   some  significant   research   on 
pesticide    reduction    has    been  conducted  by    Dr.    H.    A.    Dean    at   Texaci 
A&M  Experiment   station   in  Meslaco-      This   included: 
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control . 

AS   you  can  see  Crom  the  above  accomplishments,    your   district 
ia   in  the   forefront  with  research  designed  to   reduce  pesticide 
use.      The  results  have   been  very   significant.      He  are   fortunate 
to  have   scientists  of   this  caliber  working   for  us.       Incidentally. 
all  of   then  have  said   that  without  the  continued  support   of 
Congressman  de  la  Garia,  none  of  the  above  would  have  been 
possible. 

sincerely  yours. 


^^^^J^-tJ.  u)0^'^ 
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